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German  Inbubancb  Company  of  Frbbpobt^  Illinois,  v. 
Abthub  L.  Shader. 

Fujbd  Fdbuabt  17,  1903.    No.  12,824. 

1.  Pleading:  Ck>NDinoir  Pbbcedbnt.  In  pleading  performance  of 
conditiona  precedent  under  section  128,  Code  of  Civil  Procedure, 
a  plaintiff  may  proi>erly  assume  that  conditions  which  have  been 
waived  will  not  be  relied  upon,  and  allegations  of  waiver  to 
meet  a  defense  based  on  such  conditions  are  not  Inconsistent 
with  the  statutory  allegation  that  all  conditions  on  his  part 
have  been  duly  performed. 

2. :  .    A  plaintiff  does  not  change  his  cause  of  action  by 

substituting  allegations  of  waiver  for  a  general  denial  with 
respect  to  a  defense  of  breach  of  conditions  precedent. 

3.  Policy  of  Insurance:  Waiver  of  CoNomoNs:   Constbuction.  Former 

decisions  of  this  court  as  to  waiver  of  conditions  in  policies  of 
Insurance  and  the  construction  of  such  conditions  adhered  to. 

4.  Provisions  of  Policy:    Risk:    Waivkb  of  Provision:    Payment  of 

Premium.  Provisions  In  a  policy  of  Insurance  that  the  risk  shall 
not  attach  unless  the  premium  has  been  actually  paid,  are 
waived  in  case  the  policy  Is  delivered  upon  an  agreement  to 
extend  credit,  and  the  Insurer  does  not  take  advantage  of  said 
provisions,  bat  treats  the  policy  as  In  force. 

5.  Beceivlng  Premium  After  Total  Destruction:   Waiver.    Receiving 

the  premium  after  destruction  of  all  the  Insured  property,  so 
that  nothing  remains  to  which  Insurance  might  attach,  waives 
'  a  provision  that  the  Insurer  shall  not  be  liable  for  a  loss  occur- 
ring before  payment  of  the  premium. 

5  (1) 
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6. :  Repudiation  of  Act  of  Agent:    Rbtusn  to  Agent  with  In-  . 

STBUCTioNs:  Tender.  Where  an  agent  Who  has  general  power  to 
receive  and  collect  premiums  accepts  a  premium  after  loss  and 
the  insurer  desires  to  repudiate  such  act,  it  should  return  or 
tender  the  money  to  the  insured;  mere  return  to  the  agent  with 
instructions  which  are  not  executed  will  not  suffice. 

7.  Misconduct    of    Counsel:     Confuctino    Evidence:     Decision    of 

CouBT.  The  4ecision  of  the  trial  court  upon  conflicting  evidence 
as  to  misconduct  of  counsel  will  not  be  disturbed. 

8.  Instruction.    While  not  to  be  commended,  an  instruction  directing 

the  Jury  to  "do  substantial  Justice"  between  the  parties,  is  not 
prejudicial  error  where  they  are  told  to  do  so  by  finding  a  ver- 
dict "solely  from  the  evidence  in  the  case,  applying  the  law  as 
given  in  these  instructions." 

Errob  to  the  district  court  for  Lancaster  county: 
Edward  P.  Holmes^  District  Judge.    Affirmed. 

Lionel  C  Bvrr^  Charles  L.  Burr  and  Frank  A.  Boeh- 
inery  for  plaintiff  in  error. 

Halleck  F.  Rose  and  Wilmer  B.  Comstockj  contra. 

Pound,  C. 

On  a  former  occasion  a  judgment  for  the  plaintiff  in 
this  cause  was  reversed  for  the  reason  that  the  trial  court 
permitted  him  to  show  waiver  of  conditions  in  a  policy 
of  insurance  upon  a  reply  which  only  denied  that  there 
had  been  any  breach.*  Upon  a  new  trial,  a  verdict  for 
the  plaintiff  was  again  rendered,  and  the  insurance  com- 
pany has  come  to  this  court  on  error  a  second  time. 

The  principal  errors  assigned  are  the  admission  of  parol 
evidence  as  to  waiver  of  conditions  in  the  policy  notwith- 
standing a  provision  that  no  agent  should  have  power  to 
waive  such  conditions  other^-ise  than  by  a  written  in- 
dorsement, and  certain  instructions  whereby  the  question 
as  to  waiver  was  left  to  the  jury.  It  is  also  claimed  that 
the  amendments  whereby  plaintiff  was  allowed  to  set  up 
waiver  of  the  conditions  in  the  policy  state  a  new  and 
distinct  cause  of  action,  upon  which  the  statute  of  limi- 

♦This  case  is  reported  in  1  Neb.  (Unof.)  704.    Opinion  by  Day,  C 
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tations  had  run,  within  the  purview  of  the  decision  in 
Buerstetta  v.  Tecumseh  Nat.  Bank,  57  Neb.  504;  that 
the  verdict  is  contrary  to  the  evidence;  that  plaintiff's 
counsel  were  guilty  of  prejudicial  misconduct,  and  that 
the  trial  court  erred  in  instructing  the  jury  to  "do  sub- 
stantial justice"  by  their  verdict. 

We  are  satisfied  that  the  case  of  Buerstetta  v.  Tecumseh 
Nat.  Bank,  supra^  has  no. application.  In  pleading  per- 
formance of  conditions  precedent  under  section  128,  Code 
of  Civil  Procedure,  a  plaintiff  may  safely  assume  that 
conditions  which  have  been  waived  will  not  be  relied  upon, 
and  all^;ations  of  waiver  to  meet  a  defense  based  on  such 
conditions  are  not  inconsistent  with  the  statutory  allega- 
tion that  all  conditions  on  his  part  have  been  duly  per- 
formed. Levy  V.  Peabody  Ins.  Go.j  10  W.  Va.  560,  27  Am. 
Rep.  598.  Hence  it  waa  entirely  proper  to  set  up  the 
waiver  in  reply,  and  there  would  have  been  no  departure 
from  the  cause  of  action  set  up  in  the  petition  had  this 
course  been  taken.  Jacobs  v.  St.  Paul  Fire  d  Marine  Ins. 
Co.,  86  la.  145,  53  N.  W.  101;  Standard  Accident  Ins. 
Co.  V.  Friedenthal,  1  Colo.  App.  6,  27  Pac.  88 ;  American 
Central  Ins.  Co.  v.  McLanathan,  11  Kan.  533;  Virginia 
Fire  d  Marine  Ins.  Co.  v.  Saunders,  86  Va.  969,  11  S.  E. 
794.  It  could  make  no  substantial  difference  if  the  plaintiff 
preferred  to  anticipate  the  defense  and  set  up  waiver  in 
the  petition.  He  did  not  change  his  cause  of  action  by 
substituting  allegations  of  waiver  for  the  general  denial. 

The  question  as  to  admissibility  of  the  evid^ice  ob- 
jected to  haa  been  before  the  court  in  various  phases  in 
a  number  of  cases,  and,  if  we  may  rely  upon  past  adjudi- 
cations, has  been  completely  determined.  Slohodisky  v. 
Phenix  Ins.  Co.yBS  Neb.  816;  Pythiwn  Life  Ass'n  v.  Pres- 
ton, 47  Neb.  374;  Hartford  Fire  Ins.  Co.  v.  Landfare, 
63  Neb.  659;  Hunt  v.  State  Ins.  Co.,  66  Neb.  121,  125, 
and  cases  cited.  But  in  a  number  of  cases  which  have 
eome  before  us  recently,  as  well  aa  in  the  case  at  bar,  the 
prior  decisions  of  this  court  on  the  subject  of  insurance 
have  been  aasailed  vigorously,  and  it  has  been  asserted 
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that  the  court  has  taken  positions  at  variance  both  with 
principle  and  authority.  The  recent  decision  of  the  su- 
preme court  of  the  United  States  in  Northern  Assurance 
Co.  V.  Grand  View  Building  A88%  183  U.  S.  308,  22  Sup. 
Ct.  Rep.  133,  46  L.  ed.  213,  is  chiefly  relied  upon  in  this 
connection,  and  that  case  has  been  urged  upon  our  atten- 
tion so  persistently  of  late  that  it  seems  proper  to  state 
the  reasons  moving  us  to  adhere  to  the  course  of  decisian 
long  established  in  this  jurisdiction,  notwithstanding  the 
great  authority  of  the  tribunal  which  has  adopted  a 
different  doctrine. 

The  general  rule  that  an  insurance  company  can  not 
take  advantage  of  conditions  in  a  policy  whereby  such 
policy  is  to  be  void  by  reaBon  of  circumstances  existing 
at  the  time  the  policy  issued,  in  case  the  facts  were  known 
to  its  agent  at  the  time,  has  been  recognized  universally. 
More  recently  insurance  companies  have  sought  to  avoid 
the  consequence  of  this  well  established  rule  by  pro- 
visions to  the  effect  that  the  conditions  of  the  policy 
could  be  waived  only  by  written  indorsement,  and  by 
clauses  in  which  agents  are  forbidden  to  waive  any  of  the 
conditions  of  the  policy  in  any  other  manner.  Notwith- 
standing provisions  of  this  type,  an  overwhelming  ma- 
ority  of  the  state  courts  have  continued  to  apply  the 
rule  that  an  insurance  company  can  not  set  up  that  a 
policy  issued  by  its  agent  with  knowledge  of  the  facts 
was  void  when  it  was  issued,  by  reason  of  facts  which 
he  well  knew.  Including  our  o^ti  court,  the  courts  of 
some  twenty-seven  states,  at  least,  have,  upon  one  ground 
or  another,  adhered  to  this  doctrine  in  the  face  of  these 
provisions  as  to  waiver.  Wood  v.  American  Fire  Ins. 
Co,,  149  N.  Y.  382,  44  N.  E.  80,  52  Am.  St  Rep.  733; 
Berry  v,  American  Central  Ins.  Co.j  132  N.  Y.  49;  30  H. 
E.  254,  28  Am.  St.  Rep.  548;  Blass  v.  Agricultural  Ins. 
Co.,  162  N.  Y.  639,  57  N.  E.  1104;  Breedlove  v.  Norwich 
Union  Fire  Ins.  Society,  124  Cal.  164,  56  Pac.  770;  Kruger 
V.  Western  Fire  &  Marine  Ins.  Co.,  72  Cal.  91, 13  Pac.  156, 
1  Am.  St  Rep.  42;  Grouse  v.  Hartford  Fire  Ins.  Co.,  79 
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Mich.  249,  44  N.  W.  496;  Improved-Match  Go.  v.  Michigan 
Mutual  Fire  Ins.  Co.,  122  Mich.  256,  80  N.  W.  1088;  Lam- 
berton  v.  Connecticut  Fire  Ins.  Co.,  39  Minn.  129,  39  N. 
W.  76, 1  L.  R.  A.  222;  Anderson  v.  Manchester  Fire  Assur- 
ance Co.j  59  Minn.  182,  63  N.  W.  241,  28  L.  R.  A.  609,  50 
Am.  St  Rep.  400 ;  Reaper  City  Ins.  Co.  v.  Jones ^  62  111.  458 ; 
John  Hancock  Mutual  Life  Ins.  Co.  v.  Schlink^  175  111.  284, 
61  N.  E.  795;  Phenix  Ins.  Co.  v.  Caldwell,  187  111.  73,  58  N. 
B.  314;  Bartlett  v.  Firem/m's  Fund  Ins.  Co.,  77  la-  155,  41 
H.  W.  601;  Western  Assurance  Co.  v.  McAlpin,  23  Ind. 
App.  220,  55  N.  E.  119,  77  Am.  St  Rep.  423;  Hohki/rh  v. 
Phcsniw  Ins.  Co.,  102  Wis.  13,  78  N.  W.  160 ;  Trustees  of  8t. 
Olara  Female  Academy  v.  Northwestern  National  Ins.  Co., 
»8  Wia  257,  73  N.  W.  767;  Cole  v.  UnAon  Central  Life 
Ins.  Co.,  22  Wash.  26,  60  Pac.  68,  47  L.  R.  A.  201;  Hart 
V.  Niagara  Fire  Ins.  Co.,  9  Wash.  620,  38  Pac.  213,  27  L. 
R.  A.  86;  Thackery  Mining  d  Smelting  Co.  v.  American 
Fire  Ins.  Co.,  62  Mo.  App.  293;^Floumoy  v.  Traders^  Ins. 
Co.,  80  Mo.  App.  655;  Pwrsons  v.  Knoxville  Fire  Ins.  Co., 
132  Mo.  583,  34  S.  W.  476;  McGonigle  v.  Susquehanna 
Mutual  Fire  Ins.  Co.,  168  Pa.  St  1, 31  Atl.  868;  Insurance 
Go.  V.  National  Bankj  88  Tenn.  369,  12  S.  W.  915;  Hart- 
ford Fire  Ins.  Co.  v.  Keating,  86  Md.  iSO,  38  Atl.  29,  63 
Am.  St  Rep.  499;  Pope  v.  Glens  Falls  Ins.  Co.,  130  Ala. 
356, 30  So.  496;  Western  Assurance  Co.  v.  Phelps,  77  Miss. 
625,  27  So.  745;  Home  Ins.  Co.  v.  Gibson,  72  Miss.  58,  17 
So.  13;  Gandy  v.  Orient  Ins.  Co.,  52  S.  Car.  224,  29  S.  E. 
655;  Wilson  v.  Commercial  Union  Assurance  Co.,  51  S. 
Gar.  540,  29  S.  E.  245,  64  Am.  St  Rep.  700;  Cowell  v. 
Phcmiw  Ins.  Co.,  126  N.  Car.  684,  36  S.  E.  184;  London  & 
Lancashire  Fire  Ins.  Co.  v.  Gerteson,  51  S.  W.  (Ky.)  617; 
Niagara  Fire  Ins.  Co.  v.  Johnson,  4  Kan.  App.  16,  46  Pac. 
789;  German  Ins.  Co.  v.  Gray,  43  Kan.  497,  23  Pac.  637, 
8  L.  R.  A.  70,  19  Am.  St  Rep.  150;  Spaulding  v.  New 
Hampshire  Fire  Ins.  Co.,  52  Atl.  (N.  H.)  858;  Hilton  v. 
Phomiw  Assurance  Co.,  92  Me.  272,  42  Atl.  412;  German- 
American  Ins.  Co.  V.  Humphrey,  62  Ark.  348, 35  S.  W.  428, 
64  Am.  St  Rep.  297;  Pennsylvania  Fire  Ins.  Co.  v.  Favres, 
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13  Tex.  Civ.  App.  Ill,  35  S.  W.  55;  Phosnix  Ins.  Co.  v. 
Searles,  100  Ga,  97,  27  S.  E.  779;  American  Central  Ins. 
Co.  V.  Donlonj  66  Pax!.  (Colo.  App.)  249;  Farmers  d  Mer- 
chants^ Ins.  Co.  V.  Nixonj  2  Oolo.  App.  265,  30  Pac.  42; 
Kahn  v.  Traders'  Ins.  Co.^  4  Wyo.  419,  34  Pac.  1059,  62 
Am.  St  Rep.  47;  Osborne  v.  Phenix  Ins.  Co.j  64  Pac. 
(Utah)  1103. 

In  some  jurisdictions  it  is  held  that  the  conditions 
restricting  the  power  of  the  agent  to  waive  provisions 
of  the  policy  have  no  reference  to  conditions  in  the  policy 
avoiding  the  contract  in  its  inception.  Wood  p.  American 
Fire  Ins.  Co.,  149  N.  Y.  382,  44  N.  E.  80,  52  Am.  St  Rep. 
733;  Continental  Ins.  Co.  v.  Ruckman,  127  111.  364,  20  N. 
E.  77,  11  Am.  St  Rep*  121;  Rickey  v.  German  Guarantee 
Town  Mutual  Fire  Ins.  Co.,  79  Mo.  App.  485;  Crouse  v. 
Hartford  Fire  Ins.  Co.,  79  Mich.  249,  44  N.  W.  496.  Courts 
taking  this  view  hold  that  the  provision  as  to  waiver  only 
limits  the  power  of  the  agent  to  waive  conditions  of  the 
policy  after  it  attaches,  an&  not  the  power  of  the  agent  to 
make  a  contract  in  the  first  instanca  Other  courts  hold  that 
a  provision  againdt  waiver  otherwise  than  in  writing  may 
itself  be  waived,  and  that  this  waiver  may  be  oral.  Phenix 
Ins.  Co.  V.  Hart,  149  111.  513,  36  N.  E.  990;  German  Ins. 
Co.  V.  Gray,  43  Kan.  497,  23  Pac.  637,  8  L.  R.  A.  70,  19 
Am.  St  Rep.  150;  Orient  Ins.  Co.  v.  McKnighty  197  111. 
190,  64  N.  E.  339;  German-Americcm  Ins.  Co.  v.  Hum- 
phrey, 62  Ark.  348,  35  S.  W.  428,  54  Am.  St  Rep. 
297;  Western  Assurance  Co.  v.  Williams,  94  Qa.  128,  21 
S.  E.  370;  Pennsylvania  Fire  Ins.  Co,  v.  Faires,  13  Tex. 
Civ.  App.  Ill,  35  S.  W.  55;  Kahn  v.  Traders'  Ins.  Co.,  4 
Wyo.  419,  34  Pac.  1059,  62  Am.  St  Rep.  47.  This  court 
took  the  same  position  in  Hartford  Fire  Ins.  Co.  v.  Land- 
fare,  63  Neb.  559.  Other  courts  hold  that  such  a  pro- 
vision is  invalid  on  the  ground  that  it  is  in  effect  a  limita- 
tion of  the  power  of  the  corporation  itself  to  waive  provis- 
ions in  its  own  contracts,  since  the  cori>oration  can  act 
only  through  agents.  LamJberton  v.  Connecticut  Fire 
Ins.  Co.,  39  Minn.  129,  39  N.  W.  76,  1  L.  R.  A.  222.    In 
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other  jorisdictionSy  the  pofiition  is  taken  that  issuance  and 
delivery  of  the  policy  without  objection,  and  with  knowl- 
edge on  the  part  of  the  agent  of  facts  which  would  render 
the  policy  invalid,  is  of  itself  a  waiver  by  the  company  of 
the  condition  against  parol  waiver,  since  the  company  can 
not  take  the  bcoieflt  of  a  contract  made  by  its  agent,  and 
at  the  same  time  escape  the  burden  thereof.  Insurance 
Go.  V.  National  Bank,  88  Tenn.  369,  12  S.  W.  915;  Mc- 
Oonigle  v.  Svsquehanna  Mutual  Fire  Ins.  Co.,  168  Pa.  St 
1,  31  Atl.  868;  American,  Fire  Ins.  Co.  v.  First  Nat  Bank, 
73  Miss.  469, 18  So.  931;  Liverpool  &  London  d  Olobe  Ins, 
Go.  V.  Endcj  65  Tex.  118;  Dams  v.  PhcBnix  Ins.  Co.,  Ill 
Gal.  409,  43  Pac.  1115. 

Finally,  it  has  been  suggested  that  failure  to  strike  out 
the  clause  violated  by  facts  of  which  the  agent  had  knowl- 
edge, or  to  indorse  the  written  consent,  should  be  treated 
as  a  waiver.    Devine  v.  Home  Ins.  Go.,  32  Wis.  471. 

From  the  very  nature  of  the  contract  of  insurance,  it  is 
donbtlesB  essential  that  there  be  the  utmost  good  faith  on 
the  part  of  the  insured ;  and  insurers  are  compelled  to  take 
great  precautions  to  avoid  imi)osition,  and  to  obtain  the 
proper  data  with  reference  to  which  they  may  determine 
the  character  of  the  risk  which  they  assume.  For  these 
reasons,  it  is  proper  that  the  court  should  not  merely  en- 
force provisions  in  policies  designed  to  protect  the  insurer 
in  such  respects,  but  the  courts  would  be  justified  in  deal- 
ing with  provisions  of  that  character  somewhat  liberally 
if  so  drawn  as  to  operate  no  further.  But  insurers  have  to 
deal  not  only  with  fraud  and  imjKMsition  on  the  part  of 
those  wh9  insnre,  but  with  carelessness  and  even  dishon- 
esty on  the  part  of  those  whom  they  procure  to  act  as  their 
agents.  Excessive  zeal  to  procure  business  leads  agents 
who  axe  paid  by  commissions  to  do  things  in  the  stress  of 
competition  which  their  employers  are  not  entirely  Willing 
to  sanction ;  and  the  provisions  inserted  in  policies  with 
which  courts  have  had  to  deal  in  the  past  have  been  de- 
signed manifestly  quite  as  much  to  avoid  responsibility  on 
the  part  of  the  company  for  acts  of  its  agents  as  to  prevent 
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imposition  on  the  part  of  those  whom  the  company  insured. 
In  Union  Mutual  Ins.  Co.  v.  Wilkinson j  13  Wall.  (U.  S.) 
222,  20  L.  ed.  617,  Mr.  Justice  Miller  made  some  char- 
acteristically sensible  remarks  upon  this  subject,  which 
have  been  quoted  frequently.  As  he  says,  the  reports  of 
judicial  decisions  are  filled  with  the  efforts  of  companies 
to  establish  the  doctrine  that  they  can  stimulate  agents 
to  great  activity  in  procuring  contracts  of  insurance,  and 
pay  them  commissions  on  the  premiums  obtained,  and  yet 
limit  their  responsibility  for  the  acts  of  these  agents  sub- 
stantially to  the  simple  receipt  of  the  premium  and  de- 
livery of  the  policy.  In  consequence,  there  has  been  a  con- 
test between  the  courts  on  the  one  hand  and  counsel  for 
insurance  companies  on  the  other,  the  latter  devising  skill- 
fully framed  clauses  and  provisions,  and  the  former  largely 
thwarting  the  purpose  of  these  clauses  by  construing  them 
strictly  against  the  insurer.  It  can  not  be  denied  that  not 
a  little  subtlety  has  been  displayed  on  both  sides  of  this 
contest.  But  it  must  not  be  overlooked  that  the  companies 
are  engaged  in  an  endeavor  to  circumvent  well  established 
principles  of  the  law  of  agency,  arising  upon  sound  policy ; 
and  there  is  much  justification  for  the  determination  of 
courts  that  these  settled  doctrines  of  the  law  shall  not  be 
contracted  out  of  existence  lightly. 

One  principle  of  the  law  of  agency  which  insurers  have 
steadily  sought  to  avoid  is  that  the  knowledge  of  the  agent 
is  the  knowledge  of  the  principal.  The  general  doctrine  is 
that  notice  communicated  to  or  knowledge  acquired  by  the 
oflficers  or  agents  of  a  corporation,  when  acting  in  their 
oflScial  capacity  or  within  the  scope  of  their  agency,  is 
notice  to  or  knowledge  of  the  corporation.  It  is  said  that 
there  are  but  three  exceptions — matters  which  the  agent 
lias  forgotten  entirely  or  may  have  forgotten  under  the 
cirouniFitances  of  the  case,  matters  which  for  special 
reasons  he  could  not  impart  to  his  principal,  and  matters 
which  the  previous  conduct  of  the  agent  or  the  fact  that  he 
is  engaged  in  some  fraud  ui)on  the  principal  make  it  cer- 
tain that  he  will  conceal.    4  Thompson,  Corporations,  sec* 
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5182.  The  application  of  this  i^le  to  insurance  companies 
is  well  settled.  Fishbeck  v.  Phenix  Ins,  Go,^  54  Cal.  422; 
MUler  V.  Hartford  Fire  Ins.  Co.,  70  la.  704,  29  N.  W.  411; 
St.  Paul  Fire  &  Marme  Ins.  Co.  v.  Wells,  89  111.  82;  Dick 
V.  Equitable  Fire  d  Marine  Ins.  Co.,  92  Wis.  46,  65  N.  W. 
742;  Pelkington  v.  National  Ins.  Co.,  55  Mo.  172;  Ph4Bnim 
Ins.  Co.  V.  Copelandj  90  Ala.  386,  8  So.  48;  Oerman  Ins. 
Co.  V.  York,  48  Kan.  488,  29  Pac.  586,  30  Am.  St  Rep. 
313;  Beebe  v.  Ohio  Farmers'  Ins.  Co.,  93  Mich.  514,  53  N. 
W.  818,  18  L.  R.  A.  481,  32  Am.  St  Rep.  519;  Tarbell  v. 
Vermont  Mutual  Fire  Ins.  Co.,  63  Vt  53,  22  Ail.  538; 
Home  Ins.  Co.  v.  Gibson,  72  Miss.  58, 17  So,  13.  This  court 
has  repeatedly  announced  the  sam^  rula  Hartford  Fire 
Ins.  Co.  V.  Landfare,  63  Neb.  559;  Hunt  v.  State  Ins.  Co., 
66  Neb.  121,  125,  and  cases  cited.  As  the  corporation  can 
act  only  through  its  agents,  it  might  well  be  a  question  how 
far  it  may  contract  that  it  shall  not  be  bound  by  notice  to 
and  knowledge  of  such  agents.  It  has  been  suggested  that 
such  a  provision  in  a  policy  would,  in  effect,  be  a  limitation 
of  the  power  of  the  corporation  itself.  Lamberton  v.  Con- 
necticut Fire  Ins.  Co.,  39  Minn.  129,  39  N.  W.  76,  1  L.  R. 
A.  222.  However  this  may  be,  it  will  be  observed  that  no 
such  stipulation  is  to  be  found  in  the  policy  in  the  case  at 
bar.  The  provision  of  the  policy  does  not  say  that  notice  to 
the  company's  agents  who  are  given  power  to  accept  risks 
shall  not  be  notice  to  tiie  company,  but  says  only  that  con- 
ditions of  the  policy  may  not  be  waived  otherwise  than  in 
a  prescribed  manner.  It  goes  without  saying  that  pro- 
visions for  forfeiture  are  not  favored.  Woodmen  Accident 
Ass^n  V.  Pratt, ""  62  Neb.  673,  .55  L.  R.  A.  291;  Connecticut 
Fire  Ins.  Co.  v.  Jeary,  60  Neb.  338,  51  L.  R.  A.  698;  Mc- 
Master  v.  New  York  Life  Ins.  Co.,  183  U.  S.  25,  22  Sup. 
Ot  Rep.  10,  46  L.  ed.  64.  It  has  been  the  settled  policy 
of  the  courts  to  construe  these  provisions  against  the  in- 
surer. Hence,  so  long  as  the  language  of  the  contract 
does  not  preclude  the  operation  of  the  rule  that  notice  to 

*  This  case  appeara  in  the  Northwestern  Reporter  and  Lawyers'  Re- 
ports Annotated  as  Woodmen's  Accident  A8$*n  v.  Byerg. 
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the  agent  is  notice  to  the  company,  the  court  will  not  give 
it  such  effect  It  follows  that  the  condition  prohibiting 
the  agent  from  waiving  provisions  of  the  policy  otherwise 
than  in  the  prescribed  manner  does  not  take  away  the  duty 
of  the  company  to  take  advantage  of  grounds  entailing  a 
forfeiture  at  the  option  of  the  company,  when  it  is  charge- 
able with  notice  thereof. 

Although  the  policy  is  conditioned  to  be  void  in  certain 
eases,  it  is  well  settled  that  this  means  voidable  at  the 
option  of  the  company.  The  contract  is  not  wholly  void, 
but  the  insurer  may,  if  it  chooses,  insist  ui>on  forfeiture 
under  certain  conditions.  Hunt  v.  State  Ins,  Co.j  supra^ 
and  cases  cited.  This  construction  of  the  policy  has  been  . 
assailed  as  in  conflict  with  the  language  employed  and  at 
variance  with  the  authorities.  But  it  is  well  sustained  by 
judicial  decisions  elsewhere.  Hanover  Fire  Ins.  Go.  v. 
Dole^  20  Ind.  App.  333,  50  N.  E.  772;  Kalmutz  v.  Northern 
Mutual  Ins.  Co.j  1*86  Pa-  St  571,  40  Atl.  816;  Schmurr  v. 
State  Ins.  Go.j  30  Ore.  29,  46  Pac.  363;  Horton  v.  Home 
Ins.  Co.,  122  N.  Car.  498, 29  S.  E.  944,  65  Am.  St  Rep.  717; 
Steven^n  v.  Phosnix  Ins.  Co.,  83  Ky.  7,  4  Am.  St  Kep.  120 ; 
Kingman  v.  Lancashire  Ins.  Go.j  54  S.  Car.  599,  32  S.  E. 
762;  Bouton  v.  American  Mutual  Life  Ins.  Go.^  25  Conn. 
542.  The  use  of  "void"  in  the  sense  of  "voidable"  is  so  com- 
mon that  we  see  nothing  in  the  language  of  the  policy  to 
militate  against  such  a  construction,  and  it  is  in  entire 
accord  with  the  disinclination  of  courts  toward  forfeit- 
ures, and  their  desire  to  reach  a  just  and  equitable  inter- 
pretation. It  follows  that  if  the  company  does  not  exercise 
its  option  to  avoid  the  policy  with  knowledge  of  the  cir- 
cumstances giving  it  that  power,  and  treats  the  policy  as  in 
force,  the  forfeiture  is  waived.  This  ip  a  waiver  by  the  com- 
pany, not  by  the  agent,  and  hence  is  not  within  the  purview 
of  the  condition  in  question.  It  is  said  that  such  a  construc- 
tion of  the  provisions  of  the  policy  as  to  waiver  deprives 
them  of  all  force.  We  do  not  think  this  is  true.  An  insured 
would  have  no  standing  in  court  if  his  case  were  that  the 
local  agent  knew  of  the  circumstances  entailing  a  for- 
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feitnrey  and  waived  them^  where  the  company,  acting  on 
the  knowledge  of  the  agent,  insisted  on  a  forfeiture.  It  is 
true  that  when  a  forfeiture  is  waived  once  it  is  waived  for 
all  time.  But  the  company  has  limited  the  power  of  the 
agent  to  waive  the  forfeiture,  and  the  attempt  at  waiver  by 
him  would  not  prevent  timely  action  by  the  company. 
German  Ins.  Co.  v.  Heiduk  d  Skibowskij  30  Neb.  288,  27 
Am.  St  Bep.  402,  applies  to  such  cases.  On  the  other  hand, 
if  the  company,  notwithstanding  it  is  chargeable  with  no- 
tice of  the  circumstances  entailing  a  forfeiture,  treats  the 
policy  as  in  force  and  takes  no  advantage  of  such  circum- 
stances, an  entirely  different  question  is  presented.  Hart- 
,  ford  Fire  Ins.  Go.  v.  Landfare^  supra.  Hence  we  think  the 
rule  aa  to  the  admissibility  of  parol  evidence  to  vary  the 
terms  of  a  written  contract  has  no  application  to  this  sub- 
ject There  is  no  attempt  to  show  by  parol  something 
which  is  foreclosed  by  the  written  agreement  of  the  par- 
ties. The  attempt  is  to  show  by  parol  that  the  company 
knew  of  the  facts  and  circumstances  which  entitled  it  to 
enforce  the  provisions  of  the  policy  as  to  forfeiture  or  not, 
at  its  option,  and  that  the  company  itself,  not  agy  par- 
ticular agent,  continued  to  treat  the  policy  as  in  force,  and 
declined  to  exercise  such  option.  For  these  reasons  we 
think  the  former  adjudications  of  this  court  should  be  ad- 
hered to,  and,  in  consequence,  that  the  testimony  objected 
to  in  the  case  at  bar  was  admissable. 

We  come  next  to  the  instructions  with  reference  to  the 
claim  of  waiver.  In  some  respects  the  wording  of  these 
instructions  is  a  trifle  extravagant  But  the  error,  if  any, 
in  these  re8i>ects,  can  not  be  said  to  be  prejudicial,  so  long 
as  the  proi)06itions  of  law  announced  are  sound,  and  they 
are  stated  so  as  to  leave  no  room  for  misunderstanding. 
We  are  unable  to  see  how  the  company  may  take  advantage 
of  the  provision  as  to  nonpayment  of  premium  in  such 
cases  as  this.  If  the  agent  reports  the  policy  issued  and 
the  premium  paid,  and  the  amount  of  the  premium  is 
charged  to  the  agent  in  his  accounts  with  the  company,  the 
latter  has  no  ground  of  complaint  because  the  agent  was 
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willing  to  advance  the  premium  and  give  personal  credit 
to  the  insured.  The  condition  in  the  policy  does  not  apply 
to  such  case^.  Griffith  v.  New  York  lAfe  Ins.  Go.^  101 
Cal.  627,  36  Pac.  113,  40  Am.  St  Rep.  -96.  But  if  the 
agent  reported  the  policy  issued,  and  the  premium  unpaid, 
and  the  company  acquiesced,  neglecting  to  insist  upon  the 
condition  in  the  policy,  it  clearly  waived  such  condition. 
Slobodisky  v.  Phenix  Ins.  Go.,  53  Neb.  816,  and  cases  cited. 
Delivery  of  the  policy  as  a  subsisting  contract  of  insurance 
from  a  certain  date,  and  charging  the  insured  on  the  basis 
of  insurance  from  that  date,  was  a  waiver  of  the  printed 
condition  in  the  policy;  and  if  the  company,  chargeable 
with  what  waB  known  to  its  agent,  acquiesced  and  treated 
the  policy  as  in  force,  it  could  not  afterwards  deny  liabil- 
ity. Western  Assurance  Go.  v.  McAlpin,  23  Ind.  App.  220, 
55  N.  E.  119,  77  Am.  St  Rep.  423.  By  so  holding,  we 
do  not,  as  has  been  asserted,  deprive  the  provision  in  the 
policy  of  all  meaning.  If  due,  the  premium  must  be  paid, 
or  no  risk  attaches.  If  at  the  time  fixed  it  is  not  paid, 
the  agent  can  not  waive  the  condition  so  as  to  prevent  the 
company  from  insisting  upon  a  forfeiture.  But  in  such 
case  it  must  take  advantage  thereof.  It  can  not  treat  the 
policy  as  subsisting  and  when  a  loss  occurs  claim  the 
forfeiture  notwithstanding.  Whether  neglect  to  take  any 
steps  with  reference  to  the  policy,  allowing  the  insured 
to  rest  in  the  belief  that  he  is  protected,  would,  of  itself, 
amount  to  a  waiver,  we  need  not  decide.  In  this  case,  at 
the  appointed  time,  the  money  was  paid  to  the  agent,  and 
in  due  course  he  accounted  for  it  to  the  company.  Receiv- 
ing the  premium  after  destruction  of  all  the  insured  prop- 
erty, so  that  nothing  remains  to  which  insurance  might  at- 
tach, waives  a  provision  that  the  insurer  shall  not  be  liable 
for  a  loss  occurring  before  payment  of  the  premium.  John- 
ston V.  Phelps  Gounty  Farmers^  Mutual  Ins.  Go.,  63  Neb. 
21,  56  L.  R.  A.  127.  It  is  true  the  money  was  sent  back  to 
the  agent  afterwards.  But  no  one  at  any  time  paid  or  ten- 
dered it  back  to  Mr.  Shader.  Something  more  than  a  mere 
return  to  the  agent  with  instructions  which  have  never 
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been  executed  was  necessary.  The  company  had  the  duty 
of  seeing  that  the  money  was  restored,  or  at  least  tendered. 
It  was  not  Mr.  Shader's  duty  to  search*  for  the  representa- 
tive of  the  company  who  might  happen  to  have  it.  Gases 
where  a  person  has  assumed  to  act  as  agent  mthout  au- 
thority, such  as  Turner  v.  Brooks^  2  Tex.  Civ.  App.  451, 
are  not  in  point  In  this  case  the  agent  had  a  general  au- 
thority to  receive  and  collect  premiums. 

The  other  assignments  of  error  require  but  brief  notice. 
The  evidence  as  to  the  amount  of  property  destroyed  is 
in  sharp  conflict  The  chief  of  the  fire  department  and 
several  firemen  gave  testimony  tending  to  show  that  little 
or  nothing  could  have  been  lost.  On  the  other  hand,  there 
is  no  little  evidence  from  creditable  witnesses  to  the  con- 
trary. It  is  contended  on  behalf  of  the  plaintiff  that  the 
goods  were  sb  light,  and  so  inflammable  in  character,  that 
almost  nothing  remained  when  the  flremen  arrived,  and 
that  such  a  hypothesis  accords  with  the  evidence  showing 
what  was  in  the  building  shortly  before  the  fire,  with  the 
testimony  of  a  bystander  as  to  what  he  saw  when  the  flre 
broke  out,  and  with  evidence  as  to  fragments  found  in  the 
debris  the  next  morning.  While  it  must  be  confessed  that 
the  evidence  is  not  entirely  satisfactory,  we  can  not  say 
^^    that  the  hypotheeds  suggested  is  entirely  unreasonable,  nor 


^1 


^\^^  that  the  j[ury  had  no  right  to  adopt  it.  The  question  was 
Tor4^em,  and  we  have  no  authority  to  disturb  it  in  such  a 
easel  yith  respect  to  the  allied  misconduct,  the  trial  court 
found  against  the  defendant  upon  conflicting  affidavits. 
We  see  no  reason  to  disturb  its  ruling.  Sang  v.  BeerSj  20 
Neb.  365;  Everton  v.  Esgate^  24  Neb.  235.  The  instruc- 
tion directing  the  jury  to  "do  substantial  justice''  between 
the  parties  is  not  to  be  commended.  But,  taken  as  a  whole, 
we  do  not  consider  it  prejudicial  error.  After  directing 
the  jury  to  retire  and  choose  a  foreman,  the  court  told 
them  to  determine  upon  a  verdict  "solely  from  the  evidence 
in  the  case,  applying  the  law  as  given  in  these  instruc- 
tions," and  thereby  "do  substantial  justice  between  the 
parties.''    Of  course,  it  is  for  the  law  to  determine  what  is 


14  NEBRASKA  REPORTS.      [Vol.  68 


Hovorka  y.  Havtlk. 


justy  and  the  jurors  are  merely  to  say  what  are  the  facts 
to  whkh  the  legal  standards  of  justice  are  to  be  applied. 
Juries,  as  a  rule,  need  no  encouragement  to  take  such  a 
line  as  they  think  will  lead  to  a  just  result  But  here  they 
were  told  to  do  so  solely  by  means  of  the  evidence  and  the 
rules  of  law  laid  down  by  the  court.  They  can  hardly  have 
supposed  they  were  at  liberty  to  go  out  of  the  evidence,  or 
go  counter  to  the  law  as  declared  in  the  instructionSy  in  the 
supposed  interests  of  substantial  justice. 
We  recommend  that  the  judgment  be  affirmed. 

Babnbs  and  Oldham,  00.,  concur. 

By  the  Oourt:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affibmbd. 


Thomas  Hovobka  bt  au  v.  John  Havuk  et  al. 

FUJBD  FEBBUA3Er  17,  1903.    No.  12,4M. 

1.  Husband:    Wm:    Tbansfbb:    Bttbden  or  Pboof.     The  burden  of 

proof  is  upon  the  husband  or  those  claiming  under  him  to  shoiw 
that  a  gratuitous  transfer  to  him  from  his  wife  was  made  freely 
and  deliberately,  and  that  the  transaction  was  fair  and  proper. 

2.  Administrator's  Bale:  Bzecutqbt  Gontbact:    Rxai.  Estate.    Under 

our  probate  system  an  administrator  can  not  sell  the  interest  of 
the  estate  in  an  executory  contract  for  the  purchase  of  lands 
except  as  real  estate,  and  after  a  license  obtained  from  the  oourt 
therefor. 

3.  Husband:  Wnv:    Advbsx  Possession.    The  husband,  while  living 

with  his  wife,  can  not  gain  title  to  her  land  by  adverse  posses- 
sion. 

4.  Deed:  Dubbss:   LncrrATioir.    A  deed  for  the  conveyanoe  of  land.  If 

obtained  by  duress,  may  be  ayoided  by  the  entry  of  the  grantor 
or  his  heirs  within  the  statutory  period  of  limitation. 

Ebbob  to  the  district  court  for  Saline  county :    Oboboi 
W.  Stubbs,  Distbiot  Judgb.    Affirmed. 
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Archibald  S.  Sands,  Leonard  W.  Colby  and  E.  S.  Abbott, 
for  plaintiff B  in  error, 

Fayette  /.  Fosa^  Bert  Kohoutj  R.  D.  Brovm  and  William 
G.  Hastings,  contra, 

DUPFIE^  O. 

At  the  date  of  his  death — ^the  date  of  which  does  not 
clearly  appear  in  the  record — John  Havlik  resided  on  a 
homestead  claim  consisting  of  the  northwest  quarter  of 
section  15,  township  8,  range  4  east  of  the  sixth  P.  M.,  in 
Saline  county,  Nebraska.  He  also  held  a  contract  from 
the  state  of  Nebraska  for  the  purchase  of  twenty  acres  of 
school  land,  being  the  east  half  of  the  southeast  quarter 
of  the  northeast  quarter  of  section  16,  township  8  north, 
of  range  4  east  of  the  sixth  P.  M.  He  left  surviving  him 
a  widow  and  three  children,  one  of  whom  is  the  defendant 
herein.  After  his  death  his  widow  proved  up  on  the  home- 
stead claim,  and  a  patent  for  the  land  was  duly  issued  to 
her  under  the  provisions  of  section  2291  of  the  Revised 
Statutes  of  the  United  States.  Some  time  after  the  decease 
of  John  Havlik,  his  widow  married  one  Frank  David,  and 
on  July  3,  1884,  she  made  a  deed  of  the  northwest  quarter 
of  section  15  to  one  Prank  Nedela,  and  on  the  same  day 
Prank  Nedela  conveyed  said  premises  to  Prank  David. 
There  is  evidence  in  the  record  that  these  deeds  were  made 
on  the  agreement  that  David  should  pay  f  800  to  each  of 
the  three  children  of  John  Havlik,  and  |1,200  to  the  wife 
in  case  they  should  not  continue  to  live  together.  Prior  to 
this  time  the  widow  of  John  Havlik  (then  Mrs.  David) 
assigned  the  school-land  contract  held  by  her  deceased 
husband  to  Frank  David,  and  on  March  22,  1879,  he  pro- 
cured a  patent  from  the  state  for  the  land  therein  de 
scribed.  Frank  David  departed  this  life  on  the  23d  day 
of  April,  1891,  and  at  the  date  of  his  death  held  the  legal 
title  to  the  homestead  quarter  section  and  to  the  twenty 


16  NEBRASKA  REPORTS.  [Vol.  68 


HoYorka  y.  HaTlik. 


acres  of  school  land  above  described.  After  his  death  Mrs. 
David  continued  to  reside  upon  the  homestead  until  her 
death,  which  occurred  August  13,  1891.  She  left  a  will 
by  which  she  devised  all  her  real  and  personal  property  to 
John  Havlik,  a  son  by  her  first  husband,  the  homestead 
and  school  land  being  specifically  described  in  her  will  as 
the  real  property  conveyed  thereby.  Since  the  death  of 
his  mother,  John  Havlik  has  been  in  possession  of  the 
above  described  property,  claiming  title  thereto  under  his 
mother's  will ;  and  some  time  in  the  year  1900  this  action 
was  commenced  by  a  part  of  the  heirs  of  Frank  David  and 
the  grantees  of  the  other  of  those  heirs  to  recover  posses- 
sion of  said  lands.  A  verdict  was  returned  for  the  de- 
fendants, and  the  plaintiffs  have  brought  error  to  this 
court.  The  defense  interposed  was  that  Frank  David  had 
procured  title  to  the  homestead  property  from  his  wife 
by  coercion  and  duress,  and  that  her  assignment  of  the 
school-land  contract,  being  made  without  a  license  from 
the  court,  was  void. 

The  seventh  and  eighth  instructiohs  of  the  court  were 
excepted  to  by  the  plaintiffs  in  error,  who  now  insist  that 
they  were  erroneous.     They  are  as  follows : 

"7th.  If  you  find  from  the  evidence,  gentlemen,  that 
Frank  David,  deceased,  became  the  husband  of  Mary 
David,  and  while  living  with  her  as  her  husband  i^e  at 
his  request  conveyed  the  northwest  quarter  of  section  16 
to  Frank  Nedela,  who,  by  previous  arrangement  and  with- 
out any  consideration  paid  by  said  Frank  David,  conveyed 
said  quarter  section  to  Frank  David,  such  transaction  will 
be  presumed  fraudulent  and  void  and  to  have  been  made 
by  said  Mary  David  under  duress  by  her  husband  and 
against  her  will  unless  it  appears  from  the  evidence  that 
the  transaction  was  fair  and  just  and  understood  by  Mary 
David  and  entered  into  by  her  voluntarily. 

"8th.  If  you  find,  gentlemen,  that  the  deed  of  Mary 
David  to  Frank  Nedela,  bearing  date  of  July  3,  1884, 
which  has  been  shown  here  in  evidence,  was  made  by  her 
because  of  threats  made  against  her  by  her  husband,  and 
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because  of  threats  on  his  part  to  leave  her,  and  of  threats 
against  her  children,  and  was  without  consideration  on 
the  part  of  the  said  David,  but  was  made  solely  for  his 
benefit,  then  such  deed  is  void  as  against  the  said  Mary 
David,  and  neither  Frank  David  nor  any  one  claiming 
through  him  can  base  any  claim  of  title  thereon." 

The  law  is  well  settled  that  the  burden  is  upon  the  hus- 
band to  show  that  a  gratuitous  transfer  to  him  from  his 
wife  was  made  freely,  and  that  the  transaction  was  fair 
and  proper.  Hall  v.  Ottersony  52  N.  J.  Eq.  522;  Wales  v, 
Newbould,  9  Mich.  45;  Pennimmi  v.  Perce^  9  Mich.  509; 
Darlington's  Appeal,  86  Pa,  St.  512,  27  Am.  Rep.  726; 
Boyd  V.  De  La  Montagnie,  73  N.  Y.  498,  29  Am.  Kep.  197. 

The  jury  was  told  in  the  seventh  instruction  tlmt  if  the 
conveyance  to  David  was  without  consideration,  the  pre- 
sumption obtained  that  it  was  void;  while  the  eighth  in- 
struction informed  the  jury  that  if  the  transfer  to  David 
was  induced  by  threats  made  against  Mary  David  and  her 
children,  and  without  consideration,  then  the  conveyance 
so  obtained  was  void.  As  we  have  seen,  the  seventh  in- 
struction announced  a  well-established  rule  placing  the 
burden  on  the  husband,  or  those  claiming  through  him, 
to  show  that  a  gratuitous  transfer  from  his  wife  was  made 
freely  and  without  any  compulsion;  that  the  transac- 
tion was  a  fair  one,  and  while  there  is  evidence  in  the 
record  tending  to  show  that  David  did  pay  a  consideration 
for  the  conveyance  to  him,  still  this  was  a  question  for 
the  jury  to  determine,  and  one  which  was  properly  sub- 
mitted for  its  determination.  The  eighth  instruction  was 
more  favorable  to  the  plaintiifs  in  error  than  authorized 
by  legal  rules,  in  requiring  a  want  of  consideration  for 
the  transfer,  in  addition  to  duress  in  obtiiining  it,  to  avoid 
the  conveyance.  No  one  can  be  required  to  part  with  his 
property  against  his  will,  and  no  consideration,  however 
great  or  valuable,  will  validate  a  deed  obtained  by  coercion 
and  duress.  The  plaintiffs  in  error  have  no  cause  to  com- 
plain of  these  instructions. 

Complaint  is  also  made  of  the  ninth  instruction,  given 
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BA  follows :  '^Tou  are  further  instructed,  genUemen^  tbat 
under  the  laws  of  the  state  of  Nebraska  when  one  dies 
possessed  of  a  contract  for  the  purchase  of  land,  his  in- 
terest in  such  land  under  said  contract  may  be  sold  in  the 
same  manner  aA  if  he  had  died  seized  of  the  land  itself,  and 
in  no  other  way."  It  is  insisted  that  a  contract  for  the  pur- 
chase of  school  lands  from  the  state  is  personal  property, 
the  title  to  which  passes  to  the  administrator,  and  that  he 
has  the  right  to  sell  it  the  same  as  other  personal  property 
of  the  deceased.  It  is  said  that  at  common  law  the  ex- 
ecutor or  administrator  has  an  absolute  power  of  disposi- 
tion of  the  personal  estate  of  deceased,  by  sale  or  other- 
wise as  he  sees  fit;  and  that  while  the  statutes  of  this  state 
provide  for  an  application  by  an  administrator  to  the  pro- 
bate court  for  a  license  to  sell  personal  property  of  an 
estate,  the  statutory  provisions  are  not  exclusive,  and  the 
administrator  may  still  sell  without  an  order  of  the  pro- 
bate court  making  himself  and  his  bondsmen  liable  for  the 
value  of  the  property  if  the  sale  is  for  less  than  its  true 
value.  We  might  admit  the  correctness  of  tiiis  claim  so  far 
as  it  relates  to  personal  property  pure  and  simple,  but  sa 
a  decision  of  the  case  does  not,  in  our  opinion,  depend' upon 
whether  the  administrator  may  sell  and  pass  good  title  to 
such  property  without  a  license  from  the  court,  we  re- 
frain from  expressing  an  opnion  on  the  question.  Sec- 
tions 94  and  95  of  chapter  23  of  our  statute  (Annotated 
Statutes,  4968,  4969)  provide: 

^^Sec.  94.  If  a  deceased  person,  at  the  time  of  his  death, 
was  possessed  of  a  contract  for  the  purchase  of  land,  his  in- 
terest in  such  land  and  under  such  contract  may  be  sold,  on 
the  application  of  his  executor  or  administrator,  in  the 
same  manner  as  if  he  had  died  seized  of  such  land,  and  the 
same  proceedings  may  be  had  for  that  puri>ose  as  are  pre- 
scribed in  this  subdivision  in  respect  to  lands  of  which  he 
died  seized,  except  as  hereinafter  provided. 

''Sec.  95.  Such  sale  shall  be  made  subject  to  all  pay- 
ments that  may  thereafter  become  due  on  such  contraets, 
and  if  there  be  any  such  payments  thereafter  to  become 
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^e,  siidi  Bale  shall  not  be  confirmed  by  the  judge  of  the 
district  court  until  the  purchaser  shall  execute  a  bond  to 
the  executor  or  administrator  for  the  benefit  and  indemnity 
of  the  person  entitled  to  the  interest  of  the  deceased  in 
the  land  so  contracted  for,  in  double  the  whole  amount  of 
payments  thereafter  to  become  due  on  such  contract,  with 
such  sureties  as  the  judge  of  the  district  court  shall  ap- 
jttOTe,*' 

This  statute,  as  we  understand,  was  borrowed  from  the 
state  of  Michigan,  and  had  as  early  as  1863  received  a  con- 
struction by  the  supreme  court  of  that  state,  by  which  it 
was  held  that  ^'under  our  probate  system,  an  administrator 
can  not  sell  the  interest  of  the  estate  in  an  executory  con- 
trwct  for  the  jmrchase  of  lands,  except  as  real  estate  and 
aft»  license.''  Bamter  v.  Robinson,  11  Mich.  520.  But 
eyen  in  the  absence  of  this  statute  and  of  its  construction 
by  the  supreme  court  of  Michigan,  we  can  not  believe  that 
it  was  the  intention  of  the  legislature  that  valuable  landed 
estates,  held  by  the  decedent  under  a  contract  of  purchase, 
should  pass  to  the  administrator,  to  be  disposed  of  by  him 
in  the  same  manner  as  the  goods  and  chattels  coming  to 
his  possession.  There  are  numerous  cases  where  valuable 
ftirms  and  other  proi)erty  are  held  under  a  contract  of  pur- 
chase. The  decedent  and  his  family  may  have  lived  upon 
the  property  for  years;  the  purchase  price  may  have  been 
mostly  iMiid;  and  it  would  be  so  unusual  and  unjust  to 
allow  the  administrator  to  claim  title  to  this  property,  and 
a  right  to  dispose  of  it  as  i)er8onalty  coming  to  his  hands 
without  a  showing  that  it  was  necessary  in  the  settlement 
of  the  estate,  that  a  statute  authorizing  such  a  procedure 
should  be  the  only  authority  of  this  court  to  declare  it  to 
be  the  law. 

The  plaintiffs  in  error  requested  an  instruction  to  the 
effect  that  Frank  David's  title  to  the  school  land  was 
based  upon  the  deed  from  the  state  of  Nebraska,  which 
deed  was  based  ui>on  an  assignment  of  a  sale  contract 
issued  by  the  state  to  Havlik,  deceased,  and  assigned  by  his 
administratrix  to  said  David,  and  that  if  the  jury  found 
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that  David  entered  into  the  exclusive,  open,  notorious  and 
adverse  possession  of  said  premises  under  said  deed,  and 
retained  and  occupied  the  same  for  ten  years  or  more  con- 
tinuously thereafter,  that  it  was  then  wholly  immaterial 
as  to  the  form  or  manner  of  making  an  execution  of  the 
assignment  or  the  existence  of  the  same,  and  that  such 
continued  possession  would  establish  a  legal  and  sufficient 
title  in  the  deceased.  The  refusal  of  this  instruction  is 
assigned  as  error.  We  do  not  think  that  under  the  cir- 
cumstances error  can  be  predicated  upon  the  refusal  of  the 
court  to  give  this  instruction.  The  evidence  is  undisputed 
that  the  possession  of  this  school  land  by  Frank  David  was 
a  joint  possession  with  his  wife.  He  had  no  greater  pos- 
session than  did  she,  and  we  do  not  think  that  where  the 
husband  and  wife  reside  together,  and  are  jointly  in  posses- 
sion, one  can  acquire  title  as  against  the  other  by  prescrip- 
tion. 

The  claim  that  the  d^endant's  right  to  assert  title  to  the 
homestead  tract  is  barred  by  the  statute,  can  not  be  sus- 
tained. The  deed  to  David  was  made  in  1884.  He  died  in 
1891.  Even  if  his  possession  had  been  exclusive,  the 
statutory  period  of  ten  years  had  not  expired  at  his  death. 
Mrs.  David  attempted  to  convey  this  land  by  her  will, 
made  after  the  death  of  David ;  and  John  Havlik,  the  de- 
fendant, took  possession  under  his  claim  as  devisee  on  the 
death  of  his  mother — all  in  1891.  If  the  deed  to  David 
waB  obtained  by  duress,  it  may  be  avoided  by  the  entry  by 
the  grantor  or  her  heirs  within  the  statutory  period. 
Inhdbitants  of  Worcester  v.  Eaton^  13  Mass.  371,  7  Am. 
Dec.  155.  The  evidence  in  this  case  satisfies  us,  aB  it  did 
the  jury,  that  the  transfer  of  title  from  Mrs.  David  to  her 
husband  was  made  under  coercion  and  duress.  The  evi- 
dence of  any  consideration  having  been  paid  is  not  of  the 
most  satisfactory  character,  and  while  we  would  not  be 
inclined  to  interfere  with  a  finding  of  the  jury  that  a  con- 
sideration was  paid,  we  are  entirely  satisfied  with  the  ver- 
dict returned,  which,  under  the  instructions,  must  have 
been  based  on  a  finding  tha.t  David  paid  nothing  for  the 
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conveyance  made  to  him,  or  that  such  conveyance  was 
coerced  from  his  wife,  op  both.  We  find  no  error  in  the 
record  of  which  the  plaintiffs  in  error  can  complain.  We 
are  satisfied  with  the  verdict  of  the  jury,  and  recommend 
an  aflSrmance  of  the  judgment. 

Ames  and  Albert,  GC,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


Catherine  J.  Sickler  v.  Ellen  Mannxx. 

Piled  Febbuabt  17,  1903.    No.  12,695. 

1.  Petition   for   AUenation   of  Husband's   Affections.     Petition   for 

aUenatlng  the  affections  of  a  husband  examined,  and  held  suf- 
ficient. 

2.  Judgment  Becord  as  Evidence.     A  Judgment  record  can  not  be 

used  in  favor  of  a  stranger  to  establish  facts  recited  in  the 
Judgment  unless  such  finding  Is  based  on  an  admission  made  by 
the  party  against  whom  It  Is  sought  to  be  used.* 

Error  to  the  district  court  for  Buffalo  county :  Homer 
M.  Sullivan,  District  Judge.    Affirmed. 

William  Oaslin,  Andrew  <?.  Wolfenbarger  and  John 
Eversoniy  for  plaintiff  in  error. 

E.  Frank  Brown  and  Hector  M.  Sinclair j  contra, 

DUFFIB',  C 

This  action  was  brought  by  Ellen  Mannix  to  recover 
from  Mrs.  Sickler  damages  sustained  for  alienating  the 
affections  of  her  husband,  W.  W.  Mannix.  A  trial  resulted 
in  a  verdict  for  the  plaintiff  below  for  ?10,000.  The  court 
ordered  a  remittitur  of  ?7,000,  to  which  the  plaintiff  sub- 
mitted, and  judgment  was  entered  in  her  favor  for  |3,000, 
from  which  the  defendant  below  has  taken  error. 
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Twenty  separate  assignments  of  error  are  set  out  in  the 
petition  filed  in  this  courts  but  as  the  brief  filed  in  support 
thereof  fails  to  discuss  many  of  these  assignments,  we  are 
required  to  notice  only  those  that  are  snpiwrted  therein  by 
argument  and  upon  the  oral  presentation  of  the  case  when 
it  was  submitted. 

It  is  insisted  that  the  petition  does  not  state  a  cause  of 
action  against  the  defendant^  in  that  it  fails  to  charge 
that  the  plaintiff  in  error  was  actuated  by  malicious  mo- 
tives in  alienating  the  affections  of  the  plaintiff's  husband. 
Westlake  v.  Weatlake^  34  Ohio  St  621,  32  Am.  Rep.  397, 
is  one  of  the  authorities  relied  on  by  the  plaintiff  in  error 
in  support  of  this  contention.  In  that  case  the  defendant 
requested  a  charge  that  "to  entitle  the  plaintiff  to  recover 
the  defendant  must  have  maliciously  caused  the  separation 
of  the  husband  and  wifa"  Relating  to  this,  the  court  said 
(p..  634) :  "This  charge  ought  to  have  been  given.  The 
term  malice,  as  applied  to  torts,  does  not  necessarily  mean 
that  which  must  proceed  from  a  spiteful,  malignant,  or 
revengeful  disposition,  but  a  conduct  injurious  to  another, 
though  proceeding  from  an  ill-regulated  mind,  not  suffi- 
ciently cautious  before  it  occasions  an  injury  to  another. 
Weckerly  v.  Geyer,  11  Sei^.  &  R.  39,  40.  If  the  conduct 
of  the  defendant  waB  unjustifiable  and  actually  caused 
the  injury  complained  of  by  the  plaintiff,  which  was  a 
question  for  the  jury,  malice  in  law  would  be  implied  from 
such  conduct,  and  the  court  should  have  so  charged." 
This,  we  think,  is  the  trend  of  all  the  decisions  on  the  ques- 
tion, and  a  petition  which  charges  that  the  defendant 
"wrongfully,  wickedly  and  unlawfully  sought  and  courted 
the  society  of  plaintiff's  husband,"  as  does  the  one  under 
consideration,  sufficiently  charges  that  it  was  maliciously 
dona 

It  is  not  controverted  that  after  the  commencement  of 
this  action  and  before  the  trial  was  had,  W.  W.  Mannix, 
the  husband,  obtained  a  divorce  from  Ellen  Mannix,  the 
defendant  in  error.  The  decree  was  entered  in  the  circuit 
court  of  Pall  River  county,  South  Dakota,  after  a  trial  at 
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which  Mrs.  Mannix  appeared  and  litigated  her  husband's 
right  to  a  divorce.  The  court  found  that  Mrs.  Mannix 
was  guilty  of  extreme  cruelty  to  her  husband,  and  judg- 
ment went  against  her  on  that  ground.  This  decree  was 
offered  in  evidence  by  the  plaintiff  in  error  and  refused  by 
the  court,  and  complaint  is  made  of  this  ruling  on  the 
ground  that  the  finding  of  the  court  of  cruel  treatment  on 
the  part  of  Mrs.  Mannix  was  evidence  against  her  and 
would  tend  to  explain  the  reason  why  her  husband  refused 
to  live  with  her.  We  do  not  think  that  error  can  be  pre- 
dicated on  the  refusal  of  the  court  to  allow  the  record  in 
evidence  Mrs.  Sickler  was  not  a  party  to  that  suit,  and  it 
is  only  where  a  judicial  record  contains  an  admission  of 
one  or  the  other  of  the  parties  to  it  that  it  is  admissible  as 
such  in  favor  of  a  stranger.  Greenleaf,  in  his  work  on 
Evidence  (16th  ed.), section  527a,  speaking  of  such  records, 
says :  "A  record  may  also  be  admitted  in  evidence  in  favor 
of  a  stranger,  against  one  of  the  parties,  as  containing  a 
solenan  admission,  or  judicial  declaration  by  such  party, 
in  regard  to  a  certain  fact.  But  in  that  case,  it  is  admitted 
not  a0  a  judgment  conclusively  establishing  the  fact,  but 
as  the  deliberate  declaration  or  admission  of  the  party 
himsdf  that  the  fact  was  so.  It  is  therefore  to  be  treated 
according  to  the  principles  governing  admissions,  to  which 
class  of  evidence  it  properly  belongs.''  After  stating  sev- 
eral cases  where  the  record  may  be  used  in  favor  of  a 
stranger  as  containing  an  admission  made  by  one  of  the 
parties,  the  author  continues :  ^^And  on  the  same  ground, 
in. a  libel  by  a  wife  for  a  divorce,  because  of  the  extreme 
cruelty  of  the  husband,  the  record  of  his  conviction  of  an 
assault  and  battery  upon  her,  founded  upon  his  plea  of 
guillj,  was  held  good  evidence  against  him,  as  a  judicial 
admission  of  the  fact.  But  if  the  plea  had  been  not 
guilty,  it  would  have  been  othemase."  Mrs.  Mannix  did 
not  admit  in  her  pleadings  in  the  divorce  case  that  she 
had  been  guilty  of  extreme  cruelty  to  her  husband.  On 
the  contoary,  she  denied  and  contested  the  charge,  and  the 
feet  that  the  court  found  against  her  on  the  trial  does  not 
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make  such  finding  admissible  against  her  in  favor  of  a 
stranger  on  the  trial  of  another  action. 

It  is  further  insisted  that  the  evidence  does  Aot  support 
the  verdict.  That  there  was  sufficient  evidence  for  the 
jury  to  act  on,  no  unprejudiced  person  who  reads  the  testi- 
mony can  deny.  We  do  not  care  to  review  it  here,  or  to 
take  time  to  analyze  the  explanations  attempted  to  be 
made  of  the  conduct  and  actions  of  the  plaintiflf  in  error. 
A  woman  who  was  seeking  to  avoid  the  society  of  Mannix 
would  not  be  found  habitually  living  in  the  towns  and  at 
the  same  hotels  where  he  from  time  to  time  took  up  his 
abode,  or  if,  as  is  said,  she  took  up  her  residence  in  these 
various  towns  because  of  her  wish  to  be  ^with  her  brother, 
he,  or  both  together,  could  undoubtedly  have  found  some 
way  to  rid  her. of  an  unwelcome  association,  if  such  it 
really  was. 

We  recommend  the  affirmance  of  the  judgment  of  the 
district  court. 

Ames  and  Albert,  CC,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

AFriBMBD. 


Joshua  Palmer  v.  Fred  N.  Burleigh,  Executor  op  the 
Last  Will  and  Testament  of  David  B.  Burlesigh, 
Deceased. 

Filed  February  17,  1903.     No.  12,41L 

1.  Party:      Witness:       Cross-examination:       Oontbadictdrt    State-* 

MENT.  When  a  party  to  the  suit  testifies  as  a  witness,  it  is  com- 
petent to  ask  him  on  cross-examination  if  be  has  not  on  a 
specified  previous  occasion  made  a  particular  contradictory  state- 
ment or  admission  against  his  own  interest. 

2,  Witness:   Impkachment.    It  is  competent  as  preliminary  to  Impeach- 

ment to  ask  a  witness,  on  cross-examination.  If  he  has  not  on  a 
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previous  trial  of  the  same  case  made  a  particular  statement  as  a 
witness  contradictory  to  his  present  testimony. 

Error  to  the  district  court  for  Saline  county :   George 
W.  Stubbs,  District  Judge.    Reversed. 

Joshua  Palmer  and  Ezra  8.  Abbott/tor  plaintiff  in  error. 
John  D.  Pope  J  contra. 

Ames,  G.  • 

This  is  an  action  to  recover  a  sum  of  money  alleged  to 
be  a  remainder  due  from  the  defendant  to  the  plaintiflf  as 
attorney's  fees  for  assisting  in  obtaining  a  judgment  in 
favor  of  the  former.  One  of  the  evidences  relied  upon  by 
the  plaintiff  in  support  of  the  amount  and  validity  of  his 
claim  was  the  alleged  fact  that  the  defendant  had  promised 
to  pay  it  after  the  services  had  been  rendered.  The  defend- 
ant denied  having  made  such  a  promise.  When  he  was 
being  cross-examined  as  a  witness  he  was  asked  if  he  had 
not  testified  on  a  former  trial  of  the  case  that  he  did 
make  the  promise  for  the  purpoi-^e  of  inducing  the  plaintiff 
to  release  an  alleged  lien  upon  the  judgment.  The  ques- 
tion was  objected  to  upon  the  grounds  that  it  was  "in- 
competent and  not  a  proper  impeaching  question  and  no 
foutidation  laid."  The  objection  was  sustained.  We 
think  the  ruling  was  erroneous.  The  witness  being  a 
party,  it  was  competent  to  prove  his  admission  against 
his  own  interest,  either  by  his  <5Avn  oath  or  otherwise.  The 
fact  that  his  answer  might  have  tended  to  affect  his  credi- 
bility did  not  affect  the  right  o/  the  plaintiff  to  prove  the 
admission  in  the  way  attempted.  If,  however,  the  purpose 
had  been  to  lay  a  ground  for  impeachment  we  think  the 
time,  place  and  circumstances  of  the  alleged  statement 
were  sufficiently  called  to  his  attention.  Counsel  for  de- 
fendant suggests  in  his  brief  that  the  question  was  not 
proper  in  cross-examination,  but  he  does  not  point  out  why 
it  was  not  so,  and  it  was  not  objected  to  in  the  trial  court 
on  tliat  ground. 
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It  is  recommended  that  the  judgment  of  the  district 
court  be  reversed  and  a  new  trial  ordered. 
DuFPiB  and  Albert,  CC,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  forgoing 
opinion,  it  is  ordered  that  the  judgment  of  the  district 
court  be  reversed  and  a  new  trial  ordered. 

Revebsed  and  remanded. 


PiiiNEAs  Williams  v.  Samuel  W.  Autbn  bt  al. 

Filed  Febbuaby  17,  1903.     No.  10,488. 

Ck>ntract:  Ck)NSTBucTioN:  Coubt:  Pabties.  As  a  rule,  courts  wiU 
adopt  the  construction  which  the  parties  themselves  have  placed 
on  a  contract. 

Rehearing  of  case  reported  in  62  Neb.  832. 

Error  to  the  district  court  for  Saunders  county: 
Samuel  H.  Sedgwick,  District  Judge.  Former  judg- 
ment of  reversal  adhered  to. 

H.  Oilkeson,  Conrad  Hollenbeck  and  Fra/nk  Hollenheck, 
for  plaintiff  in  error. 

Charles  H.  Slama  and  Edwin  E.  Goody  contra. 

Albert,  C. 

This  case  is  before  us  on  rehearing.  The  former  opinion, 
by  HoLGOMB,  J.,  reported  in  62  Neb.  832,  contains  a  fall 
statement  of  all  the  facts  necessary  to  an  understanding 
of  the  questions  discussed. 

The  only  question  involved  is  whether  the  contract  of 
the  defendant  Williams  was  an  original  undertaking,  or 
merely  to  answer  for  the  debt  or  default  of  another.  If 
the  former,  the  judgment  of  the  district  court  is  ri^t  and 
should  be  affirmed;  if  the  latter,  the  promise,  not  being  in 
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writing,  is  within  the  statute  of  frauds,  consequently  the 
plaintiff  in  error  is  not  liable  thereon,  and  the  judgment 
of  the  district  court  should  be  reversed. 

In  the  body  of  the  former  opinion  it  is  said :  "In  this 
case  the  contract  was  made  with  and  the  goods  sold  to 
either  Williams  or  Welty,  but  not  to  both  of  them.  Then? 
is  nothing  in  the  record  warranting  the  inference  of  a 
joint  liability.  *  *  *  If  one  is  liable  under  the  agree- 
m^DLt,  the  other  is  not.'* 

In  an  opinion  by  Sedgwick,  C,  in  Swigart  v.  Oentert, 
63  Neb.  157,  the  rule  is  thus  stated:  "In  an  action  to 
recover  for  services  rendered  to  a  third  person,  the  general 
mle  is  that,  if  the  person  for  whose  benefit  the  promise 
was  made  is  himself  liable,  the  promise  of  the  defendant, 
although  made  before  the  services  were  rendered,  is  col- 
lateral, and  within  the  statute  of  frauds." 

The  soundness  of  the  rule  above  stated  is  not  questioned, 
but  the  defendants  in  error  insist  that  the  evidence  is 
sufficient  to  warrant  a  finding  that  the  promise  of  the 
plaintiff  in  error  was  an  original  undertaking,  and  that 
he  alone  was  liable  to  them  for  the  goods  sold  to  Welty. 
The  answer  to  this  is  that  the  parties  themselves  have 
placed  an  entirely  different  construction  on  the  contract 
Courts,  as  a  rule,  will  adopt  the  construction  placed  on  a 
contract  by  the  parties  themselves.  Latoton  v.  Fonner,  59 
Neb.  214;  HaU  v.  Sheehfm,  52  Neb.  184,  188;  Witten- 
berg V.  Mollyneaux,  55  Neb.  429,  433.  From  the  facts 
stated  in  the  former  opinion,  it  is  clear  that  the  parties 
to  the  contract  regarded  Welty  as  primarily  liable  for  the 
good«;  that  is,  with  a  full  knowledge  of  the  facts,  the 
undertaking  of  the  plaintiff  was  construed  by  them  as  a 
collateral  one,  and  as  a  promise  to  answer  for  the  debt  or 
default  of  Welty.  We  are  bound  by  that  construction,  and 
the  contract  thus  construed  is  within  the  statute  of  frauds. 
The  former  opinion  is  right,  and  we  recommend  that  it  be 
adhered  to,  and  that  the  judgment  of  the  district  court 
be  reversed. 


Ambb  and  Duffib,  CO.,  concur. 
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By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  former  opinion  is  adhered  to  and  the  judg- 
ment of  the  district  court  is 

Bhvebsbd. 

Sbdgwigk,  J.,  took  no  part  in  the  decision. 


Thomas  Coleman  v.  Spearman,  Snodgrass  &  Company, 

FiLHa>  Febbuast  17,  1903.    No.  12,556. 

1.  Appeal:    Transcbift:     Waiveb.     Although   the    filing   of   a   duly 

authenticated  transcript  is  required  in  order  to  perfect  an 
appeal  from  the  county  court  to  the  district  court,  and  although 
the  transcript  filed  for  such  purpose  is  not  thus  authenticated, 
yet,  if  the  parties  proceed  in  the  district  court  on  the  theory 
that  the  appeal  has  been  perfected,  they  will  not  be  heard  to 
question  the  sufliciency  of  such  transcript  In  this  court. 

2.  Appeal:    Issues.    Where,  in  an  appeal  from  the  judgment  of  the 

county  court,  in  a  term  case,  the  petition  filed  in  the  district 
court  is  assailed  on  the  ground  that  it  tenders  other  and  dif- 
ferent issues  than  those  tendered  in  the  court  below,  the  ques- 
tion of  fact,  raised  by  such  motion,  is  determinable  solely  by 
a  comparison  of  the  petition  filed  in  the  district  court  with  that 
upon  which  the  cause  was  submitted  to  the  county  court 

3.  — -^-:  .    The  rule  requiring  cases  on  appeal  to  be  tried  on 

the  same  issues  as  those  upon  which  they  were  tried  in  the 
court  below,  does  not  require  that  the  petition  filed  in  the  appel- 
late court  be  in  the  precise  language  of  that  filed  in  the  lower 
court,  but  is  satisfied  if-  the  ultimate  facts  relied  upon  for  a 
recovery  are  substantially  the  same,  and  provable  by  evidence 
of  the  same  character. 

4.  Petition.    Petition  filed  in  the  county  court  examined,  and  AeM  to 

state  a  cause  of  action. 

Error  to  the  district  court  for  Sarpy  connl^:     Bbn- 
jamin  S.  Baker^  District  Judge.    Reversed. 

John  P.  BreeUy  for  plaintiff  in  error. 

Carl  Wright  and  John  F.  Stout,  contra. 
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AliBHttT,  O.  • 

This  action  was  commenced  in  the  county  court  for 
Sarpy  county.    The  petition  in  that  court  was  as  follows : 

^'Ciomes  now  the  plaintiff  and  files  his  petition  in  words 
and  figures  following,  to  wit: 

'^Gomes  now  the  above  named  plaintiff  and  complains 
ot  the  defendants  and  for  cause  of  action  does  allege: 

"Mrst.  That  said  defendant  is  a  copartnership,  duly 
chartered  and  authorized  by  law  of  this  state  to  do  a 
general  banking  business  in  Gretna,  Nebraska,  and  were 
on  or  about  the  8th  day  of  March,  1896,  doing  a  general 
banking  business  at  said  placa  That  part  of  the  usual 
and  ordinary  business  of  said  defendants,  at  the  date 
aforesaid,  was  to  receive  notes  and  other  negotiable  pa- 
pers for  collection  for  hire,  and  so  advertised  and  con- 
ducted said  collections  as  a  part  of  the  business  of  said 
bank. 

"Second.  This  plaintiff  further  allies  that , on  the  date 
above  and  for  some  time  prior  thereto  he  was  the  owner 
and  holder  of  three  promissory  notes,  of  which  the  follow- 
ing are  copies : 

"Gretna,  Neb.,  July  18,  1895.    |152.57. 

**December  15  after  date  we  or  either  of  us  promise  to 
pay  to  Langdon  Bros.,  or  order,  One  Hundred  Fifty-two 
and  57-100  Dollars,  value  received,  payable  at  Spearman, 
Snodgraas  &  Co.,  Gretna,  Nebraska,  with  interest  at  the 
rate  of  ten  per  cent  per  annum  from  date  until  paid.. 

"P.  O.  Gretna,  Neb.  John  H.  Wbloh. 

'T>ue  Dec.  15,  1895. 

"Gmtna,  Nbb.,  July  18,  1895.  |145.00. 
"Dec.  15  after  date  we  or  either  of  us  promise  tp  pay  to 
Langdon  Bros.,  or  order,  One  Hundred  Forty-five  and 
no-100  Dollars,  for  value  received,  payable  at  Spearman, 
Snodgrass  &  Co.,  Gretna,  Nebraska,  with  interest  at  the 
rate  of  ten  per  cent,  per  annum  from  date  until  paid. 

hla 

"P.  O.  Gretna,  Neb.  Wiluam  (X)  Bailht. 


^ni.  Mbbbyman,  witness  to  mark. 

^ne  Dee.  16^  '96  John  H.  Wbloh. 


&0  NfiBBAS^A  REPORTS.  tVoi«68 


rftlenuin  t.  BpMniuui,  BnoAgnm  ft  Go. 


"Gbbtna,  Nib.,  July  18,  1896.    911&S1. 
^'Dec.  15  after  date  we  or  either  of  us  promise  to  pay 
Langdon  Bros.,  or  order,  One  Hundred  Sixteen  and  31-XOO 
Dollars,  yalue  received,  payable  at  Spearman,  Snudgraas 
,&  Co.^  Qretna,  Nebraska,  with  interest  at  the  rate  of  ten 
per  cent  per  annum  from  date  until  paid. 
**P.  O.  Gretna,  Neb.  Jambs  H.  Hagans. 

*T>ue  Dec.  15,  '95.  John  H,  Wbloh. 

'^That  the  above  notes  were  duly  indorsed  by  the  said 
Langdon  Bros,  to  this  plaintiff  without  recourse  for  value. 

^^Third.  This  plaintiff  further  alleges  that  said  notes 
were  purchased  by  him  on  the  fact  that  John  H.  Welch 
was  the  party  out  of  whom  he  expected  to  collect  said 
notes.  The  other  makers  thereon  were  wholly  insolvent 
and  without  property.  That  at  the  time  said  notes  were 
transferred  to  this  plaintiff  the  said  John  H.  Welch  had 
sufficient  property  out  of  which  the  notes  aforesaid  would 
be  collected. 

'Tourth.  This  plaintiff  furtiier  alleges  that  some  time 
prior  to  the  8th  day  of  March,  1896,  he  left  said  notes  with 
the  above  defendants  for  collection  and  said  defendantB 
accepted  and  received  the  same  for  said  purpose  and  under 
the  collection  thereof  for  him.  That  on  the  8th  day  of 
March,  1896,  this  plaintiff  instructed,  requested  and  no- 
tified said  defendant  that  he  wanted  said  notes  collected 
<er  secured  as  he  was  at  that  time  a  little  doubtful  about 
the  solvency  of  the  said  John  H.  Welch,  and  he  knew  that 
if  the  defendant  would  press  and  insist  the  said  John  H. 
Welch  would  secure  same;  this  defendant  promised  and 
i^reed  with  the  plaintiff  that  he  would  attend  to  said  mat- 
ter and  endeavor  to  have  said  notes  secured;  that  at  the 
time  this  defendant  agreed  and  promised  to  attend  to 
jaid  matter  and  for  a  long  time  thereafter  the  said  John 
H.  Welch  had  ample  property  with  which  he  could  have 
secured  the  payment  of  said  notes  and  the  said  John  H. 
Welch  would  have  secured  the  same  had  he  been  requested 
and  asked  so  to  do,  but  this  defendant  neglected  and  ftdled 
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to  make  any  effort  towards  getting  said  notes  secni^ 
as  he  bad  promised  and  had  failed  and  neglected  to  ask 
the  said  John  H.  Welch  to  pay  or  secure  said  notes  or  any 
of  them  for  payment  or  security  while  the  said  Welch  had 
property  by  which  said  notes  could  have  been  secured; 
that  after  the  said  John  H.  Welch  was  securing  other  of 
his  creditors,  including  this  defendant,  this  defendant 
neglected  and  failed  to  present  these  notes  to  said  Welch 
for  payment  or  security  until  all  of  the  property  of  the 
said  Welch  was  incumbered,  and  had  this  defendant  used 
due  diligence  and  ordinary  care  he  would  have  had  said 
notes  secured  and  their  payment  assured. 

*T?iftlL  This  plaintiff  further  alleges,  that  by  reason 
of  the  negligence,  carelessness  and  want  of  ordinary  busi- 
ness care  he  had  lost  the  amount  of  these  notes  to  his 
damage  in  the  sum  of  f450. 

^'The  plaintiff  therefore  prays  judgment  against  said 
defendant  for  the  sum  of  f450  and  interest  thereon  at  ten 
per  cent  from  March  8,  1896,  and  costs  of  suit*^ 

The  issues  were  made  up,  and,  on  a  trial  thereof,  the 
eounty  court  found  for  the  plaintiff  and  gave  judgment 
accordingly.  The  defendants  appealed  to  the  district 
court  The  final  petition  filed  by  the  plaintiff  in  the  dis- 
trict court  was  as  follows : 

<^or  an  amended  i)etition  herein  the  plaintiff  for  his 
cause  of  action  says: 

'^First  That  said  defendant  is  and  was  on  the  8th  day 
of  March,  1896,  and  for  some  time  prior  thereto,  a  co- 
partnership engaged  in  a  general  banking  business  at  the 
town  of  Gretna^  Sarpy  county,  Nebraska.  A  part  of  its 
said  banking  business  then  carried  on  was  the  taking  and 
receiying  of  notes,  drafts,  bills  and  other  evidences  of  in- 
debtedness, for  collection,  and  it  solicited  and  advertised 
for  such  collections  as  part  of  its  general  business. 

^Second.  That  on  the  said  8th  day  of  March,  1896,  and 
for  some  time  prior  thereto,  this  plaintiff  was  the  owner 
and  holder  of  three  promissory  notes,  copies  of  which  are 
as  followBy  to  wit: 
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"Gretna,  Neb.,  July  18,  1895.    |152.37. 

"December  15  after  date  we  or  either  of  us  promise  to 
pay  to  Langdon  Bros.,  or  order,  One  Hundred  Fifty-two 
and  37-100  Dollars,  for  value  received,  payable  at  Spear- 
man, Snodgrass  &  Co.,  Gretna,  Nebraska,  with  interest  at 
the  rate  of  ten  per  cent  per  annum  from  date  until  paid. 

"P.  O.  Gretna,  Neb.  John  H.  Welch. 

"Due  December  15,  1895. 

"Geetna,  Neb.,  July  18,  1895.  fl45. 
"Dec.  15  after  date  we  or  either  of -us  promise  to  pay 
to  Langdon  Bros.,  or  order.  One  Hundred  Forty-five  and 
no-100  Dollars,  for  value  received,  payable  at  Spearman, 
Snodgrass  &  Co.,  Gretna,  Nebraska,  with  interest  at  the 
rate  of  ten  per  cent,  per  annum  from  date  until  paid. 

hto 

"P.  O.  Gretna,  Neb.  William  (X)  Bailby. 

mark 

"Due  Dec.  15,  1895.  John  H.  Welch. 

"Gretna,  Neb.,  July  18, 1895.    |116.31. 

"Dec.  15  after  date  we  or  either  of  us  promise  to  pay 
to  Langdon  Bros.,  or  order,  One  Hundred  Sixteen  and 
31-100  Dollars,  for  value  received,  payable  at  Spearman, 
Snodgrass  &  Co.,  Gretna,  Nebraska,  with  interest  at  the 
rate  of  ten  per  cent,  per  annum  from  date  until  paid. 

"P.  O.  Gretna,  Neb.  James  B.  Hagans. 

"Due  Dec.  15,  1895.  John  H.  Welch. 


"That  plaintiff  purchased  said  notes  from  the  payees 
thereof^  said  Langdon  Bros.,  for  a  valuable  consideration 
and  that  said  Langdon  Brothers  indorsed  the  said  notes 
at  the  time  of  the  transfer  to  the  plaintiflF,  but  without 
recourse,  on  them. 

"Third.  That  said  notes  were  purchased  by  plaintiff 
with  the  belief  and  understanding  that  one  of  the  makers, 
John  H.  Welch,  was  financially  responsible  and  able  to 
pay  the  said  notes  when  due,  and  alleges  the  facts  to  be 
that  said  John  H.  Welch  then  was,  and  for  a  long  time 


J9^<9^}        ;^mm(m\  iisami%'9m.  u 
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^ffiiP^lflJ^yt^^.pym^  pr0pertj'  «bOth  real  md 

Pf|i:89^,.3i^4  waa  finandiEiUj^  nhlQ  t&^meet  the  t>a^eBt 
ffipMd  ^Qte^^  but  that  the  fttber  makers  (9f  the  not«  weire 
l7|3c»pQn^i^  (Uiajfiat&lly.aQa  without  -j^ropertj  and  n/iere 
piaplViTOt.tftaiiiWid.thcareaiftw:/.  •  .  =    .-; 

. '  ffFQjut^i  Tbait  aome  tiixiei  priov^  to  .the  said  8th  day  ^t 
Uttiich)!  1806)i;plfii]itif&  d^Yerod  tiue-ftb^m  described  notes 
tOMtbifiTi  flefieoBabt  f(ir  ^eoUectiou  and,  thatxthe  defendant 
reev^¥$Ar  and  accepted  ihei^ame  and  luadeirtook  andagreed 
for  hU^  )t0:  mafce.  collectioii  of  ithem  frotn  the  makers  >  and 
dslpcialiji  fisom'thetsadd  36im  H.  Welch;  that  on  the  ^aid 
Stik  jdajiof«(MarQbj  1SB6,  /the  ifeport  haying  coniie  to  this 
plainidff  »6i^  said  Wfetek:  was  and  was  becoming  finateiaUy 
emb^uarassed^  taoA  <  iti¥ctiT?ed  ha^  ifin^^Bctal  -  distress  aiid  diffl- 
osdticg^  iLeT'(th^  l^lahitiff)  ^Speeialiy'Botifi^d  d^endant  of 
tfaif  iwrpoiTt,  and  again  iiEistinKted  the  defmidant  to  b&  aieirt 
anid  ditigeiit  in  the  proceeding  "with  the  e(rflect1on<  ol  said 
nbted  and  to  get 'them  secured  ov  paid  at  on^te,  and' stated 
ttBthe^dafetnOaat  then  that  reports^  had  reached  him,  plain- 
tifE^'thatisdid  Welch  was  becooaxog  fina^raally  embarrassed 
and 'that  idiUgetide  mtast  be-pmrsued  ih  Seeking  the  collee^ 
tiOB'  4rf*  skid  notes  and  ifaat  if  defendant  wonld  insist,  npte 
sad ^nrepsttfaid fiaidi iWeleh: lor ithe  payment  of  said  notes  oar 
fw^ > secmiritif  ^-tot^  ^their  payment,  that^  no  doubt,  . Weidi 
\NMdd''ictiHier'pay  or  seenre  them;  that  the  defendant^ 
piwdisMilo  attend  to  this  matter  of  the  collection  of  said 
not^^at once; ' '  t-    -.  -..     ■ 

^<Pf¥tfei^  l^That  at  the  'times  dof^ndant  made  this  lasir 
nktheff  jtromise  and  foi*  nearly  two  months  thereafter,:  ib& 
said^^cfbn  Hi  W^eteh  wias  the  owner  of  ample  and  suffieitat 
l(rd))el^]'tK>thTeial  end  person^  to  meeit  the  payment  of 
Blild^dte^'ortb  hav«  secured  line  payment  of  them  and  had 
the  defendant  then  asked  for  and  insisted  npon  the  pay<> 
ifl^Atltfisaid  iiotes,W«lch' would  have  paid  or  secured  the 
ltt)M«ti«'<$f^sdid  notes^  boft  def^rdlmt  failed  and  neglected^ 
th'jAiA^  sbfy:  effort  whatever  to  hare  said  notes  or  their 
payment  secured  and  failed  and  n^lected,  while  the  iaaid 
mteS9%lid^^iifi<Mmbe]Sftd  property  Mlh  which  he  eottld 
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have  secured  tlie  payment  of  said  notes,  to  even  ask  the 
said  Welch  for  the  payment  or  the  securing  of  the  payment 
of  said  notes,  and  failed,  and  neglected  to  ask  for  and 
insist  upon  the  payment  or  the  securing  of  the  payment 
of  said  notes  until  the  said  Welch  had  lost  and  incumbered 
his  property  so  as  to  be  and  become  insolvent  and  unable 
to  either  pay  or  secure  the  payment  of  said  notes  and  that 
at  all  times  since  and  still  the  said  Welch  has  remained 
insolvent  and  unable  to  pay  said  notes  or  secure  the  pay- 
ment thereof  and  has  no  property  or  means  out  of  which 
the  payment  of  said  notes  could  be  enforced  and  the  said 
Welch  has  wholly  failed  to  pay  said  notes  or  any  part 
thereof;  that  for  nearly  two  months  after  said  defendant 
received  the  said  special  instructions  to  take  immediate 
steps  to  make  demand  upon  the  said  Welch,  for  payment 
of  said  notes  and  to  take  immediate  steps  to  secure  the 
payment  of  them,  the  said  defendant  neglected  to  make 
any  attempt  to  get  said  notes  either  paid  or  secured  al- 
though said  defendant,  during  said  time,  well  knew  that 
said  Welch  was  securing  other  creditors  and  other  claims 
and  demands  including  claims  of  the  defendants  them- 
selves, and  that  notwithstanding  this  the  said  defendants 
made  no  effort  to  have  plaintiff's  claim  either  paid  or 
secured ;  and  had  defendants  exercised  ordinary  care,  due 
diligence  and  business  prudence,  during  the  time  said 
Welch's  property  was  unincumbered  they  could  have 
secured  either  the  payment  or  security  for  the  payment  of 
plaintiff's  said  notes;  but  that  by  reason  of  defendants' 
failure  and  neglect  to  present  said  notes  to  said  Welch 
and  demand  payment  and  ask  for,  insist  upon  and  press 
their  collection,  the  plaintiff  lost  the  full  amount  of  said 
notes,  to  his  damage  in  the  sum  of  |450  together  with 
interest  thereon. 

'^Wherefore  the  plaintiff  prays  judgment  against  the 
defendant  for  the  sum  of  |450  and  interest  thereon  at  ten 
per  cent  from  the  8th  day  of  March,  1896,  and  costs  of 
suit" 

The  defendants  filed  a  motion,  asking  that  the  foregoiiig 
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muted  to  the  judgment  of  the  cf^^itg  €ftfi|c^,^4iQd.  tNioolj 
legitiinate  way  to  determine  that  question  was  by  a  com- 
parison of  the  former  wiWtBrif  c^Masfe^^in^  iMfe  tt^ 
of  the  jproceedings,  had  before  the  countr  court. 


the  appellate  courts  uik>n  the  same  issues  ui>on  which  they 
w^  trji^^^ojj^,  ?j?ff!^?fl  *^y  *^  ^^^8  liiJ^e  of  cases  decided 


by  this  court  But  this  rule  does  not  require  that  the 
petition  in  the  appellate  court  shall  be  in  the  precise 
language  of  that  uponwEich  The  cause  was  submitted  be- 
low. The  most  that  it  requires  is  that  the  ultimate  facts 
reUed?%]^*i? 'flf  i^Jft^iry  ^m^'  tHe«iiSft*^  itf  ^tfr'courts, 
and  provable  l^  ,qp<^^C(^  .pf  1^  f^^P^  qjtiaracter.  While 
the  facte  are  more  fully  stated  in  the  amended  petition— 
J^|('^8;^^s|^^  than  thQT 

were  stated  in  the  county  ^ijoitrl^^  WW^ble  to  di»- 

\Qxmsi^^Uii^vi^^ps^^  tQA4»CQv#ry  nnd^.tihe 

iGyai6QS«d''petiti6n^  that*  ifi(-iiot<HB«>T«red'  by  the  allegations 
contaltied  i^'thep^ttioli  upon  whfch  the  cause  was  sub- 
mitted  to  the  county  court,  or  to  sustain  which  would  re- 
.gjq^j9^34^qg  9)r^a  .^jKprgnJt  cj^arjoqter  than  ww  necessaiy 
Mows  Xhef^ultiinatejIaicts^iniieMh  cape  are:,  U)  'I^hat  the 
^a^feniaffilitil  ii^d^Ni^^iOi^K'jaiiiA  agi^eed  to' collect  certain  notes 
'^OTlilife  p^^  exer<!ise  due  dili- 

gence in  the  premises;  and  (3)., ijipifc-by.  reason  of  such 
JUlsr^  theirpdniatiff  smtaix^Oli^^gW  in  a  f^iartain  sum. 
Aa  Otl^UttCtbi^y  iii^tb^  petiticHi,  iabut  «n  ampUfieation 
of  tSbc^'^racfe,  teliiiiii^  in  tfo  Vay  to  destroy  the  identity 
,pt,t^e  JS^ijI^  l^ll^^w^®  9^^^^&><>'  the  rul^  requiring  that 

The  defeHibtots^i&mt;  that  tiie  peridtion  ia  the  eounty 

-ebtf9%  ^iS^  iroifp%tM:eo*t^;a»ifier^f>7aieti<»i4    We  think  it  4id. 

JPP^  X^Xtp^  bbttf;^  p^^aatngs  are  sohiewh^t  argiitnentativa 

But  a  ^tition  is  not^  for  that  rpasiOA  alone,  vulnerable  to 

J»iuilH«fitifflfc*^ifeA»€a  1^^^  0'  ^tion.   The 

It  is  recommended  that  the  judgment  of  the  district 


f9J'Aft^'s  that,  ithe.qnij.  j^j^sprApt^,  ,t^.,prftft8^ia?si h^-  J4» . 
thp,(!puuty  <fPU>;li,  J^^  ii^,J^di^}^t^.g9^ij^3ft^tlmti,aJ^?fp,; 
meitti_Qpe<i,,.  Xhp.!moi^,,t9  8ti-iki^^|  t|?fle4,^  1^^;tl»^^., 
^ftt  %  .^tiQi>.>^'a«j,'|tfa^(Ui|ig  .ip  t}?^,  ai8itrftct,f}qi^pt,fln|ftBn^j; 
frpff)  .tlie  q9Wty  rcp\ir.t.  ,,l^  fQllft^„.tb^reftTe^>^Ut/!|^lw 
pm-jHJEt^.  tfi  1^  a,traRSJciftpit.Qf.Alf  !P^!C?P^i?^.,}i|?M.^n)r^ 
cquoty  court,  ^  sl^pwR  *|J5  tb^fefiqyd.^^fQri^Ai§„^'^,trfiftt^ » 

record  of  tjie  cpvuitflf  ^p^rt- ;  .HpPnaithiJSiitri^fttfdjyp.^^I, 
district  qourt,  ppit^pr.pa^f  p^^  ]jiP?i',^,\ie^  ,^i8ay„ii|j^(,j 
it  s^iould, notb§. trpi?.^  e«,.8,  j^t.of^tl^.f^i^ct  fP;,f%i 
(•o«rt.  It.,ehai»14.lj^  »p|liea,  l?iW^,.|iaJtiitl)^,;iarii\9„l^iy  jpjtij 
exceptipfla  w.flie.j?^or4;.,tl^,C^/i%cftt^,pt,^^l^j»lf  ^  ^,^ 
court, ^otwith^tandiiw...; ., -.  • .,. ,.,  „.,.;,.,„  ...rr   „...[,.,  i|.,.„  «i 

raised,  aff.  j«isufi.of  .^(jJi,  uflWii,;fl^^ft^ej;^^us};,Jjftjfe,^^^., 
some  evidence,  and  which,  in  the  absence  of  a  bill  o^jfjf^-.,,- 
peptions,.\KUl/.b^  a?Fe«Wfi!*.  t<?f  ^a-YP  ^t«^»Mft?P:^1^}3;J}f£e- 
tc■?rnM^,©d  by  the«tri4,cpwrlv  >?;t,wm..>!B  p)jiflepv^^^iayh||ij, 

c^eq  i8.Avh^.,pr9^;,UtiAn^fS  Wwe^ttift^fipSfltJi  S9mk  I99tttft[> 
t^|u  qawv  -fn  ,»M9hi«;^s«Sj,t\i^  j^ii^,^^,fl^<J^<-ijjj^  \^alifc-, 
same  manner  as  in  the  district  court.     That  ^i^i^' |ni^„ 
altlipx^gih  rtlj^.mptipij.  tp,  s,tyj|s.^4i4,^pif,e  (i^a^^f^j^^^j^-ft 
dp^,nQt,fpUQF;thfttthfte5rjdeflQ«  ip-pHpppi^jfti^  gfl^^^^9j^^ 

wpM^d,  be  of  suyh,  a  c^a^Hfi^ep^«j,.tQ,,fl^p^8f^fl„^j4^^^q 

expfptipps.  ,,.Th<^, ppiin1;y^fiogrt,,i?^.a ,fl9fl?;t[.pf,^ftr4nli^i 
plea4inffs  -filed  .l^ipr^.^'  ar;e,ft.,jj)f^5t,p|,itp,jije^9^,,^^^g^^ 
the  best  cnudq^cp-,  ot,the..i^ue»,  pi:es^te^,^^yeljjj^  ^^<^i,t 
sequently.tlie  ijtfiu.es.pf  i5^t,.p,ai8(^  by.,tlj,e.fl^t^_jjjin  %^^-,.^ 
tioi?i,  \vcre  det<>xifiiaa.WfitfJ?fi?»-^aB,  jgQ^je<^ftjji^.pt,fh%iti^^^ 
script  of  the  record  of  the  county  court  In  other  wordfL  . 
the,  question  of  .fact  rai^e4  hjc  ta),^ji3(ioti9pyjy^,  ^^teJ^^^'^P 
amepd^  petition  ptated.a .^iffii5pfJt,cajt^/o^  fitt'iSif^Ris 
that  s^ted  M  the  PWw.W«?>,?y;^i,(^*t^,g^^^a|j|q|^j 
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mitted  to  the  judgment  of  the  cf^^itg  €Qii|c^,.m)4  tNrCKuly 
legitimate  way  to  determine  that  question  was  by  a  com- 
parison of  the  former  witii'tStif  coirfaii^V^e  iiaii 

;     J^is  bringa  us  down  to^e.pnncij^l^^ 
^ca8^.ierein\)e]f6r^  stat!^  'acicionci  must  fee  tried  In 

the  appellate  courts  ui>on  the  same  issues  ui>on  which  thqy 
w^^^^^^lp^y  ^|i^e^  by  a  long  line  of  cases  decided 
by  tDiJB  court  ^lit  this  rule  does  not  require  that  the 
petition  in  the  appellate  court  shall  be  in  the  precise 
language  of  that  upon'wEichWe  cause  was  submitted  be- 
low. The  most  that  it  requires  is  that  the  ultimate  facts 
reUed^1^*)i?'flfi*}t;t4ry'sfiffll*«fe^^ 

and  proyable  t^^opi^^ci^^^Qf  tl\e^  ^W^.  (^&i*^ter.  While 
the  facts  are  more  fully  stated  in  the  amended  petition — 
^ana  j^^ ^r^K^  ^^hPr^W^ P^^^  precjsiQu  than  mey 
were  stated  in  the  county  ;i;p^rW]wek^e  wable  to  dis- 
ifiovw  Btij^v^tmBi»ta/&tj.ue!f^^  tQ  fkWQ&vgxy  under  tibe 
«Bieniled''petiti6tf^  that  ifi(  not'^eoYered^  by  the  allegations 
conta^iBd' iia^  1^^^^  uj^n  whfch  the  cause  was  sub- 

mitted to  the  county  court^  or  £o  sustain  which  wpuld  re- 
.fl]cUfe,j5J^349nqg  qjf,  fli^^^rgujt  cjl^ariacjter  than  ww  necessary 
Mow?  Xhef^uitiinatejIaictB JniiBMh  are;  (i)  •  That  the 
'«fef^a«4tft  teia#to^fi:' jated  agi*ee*  to'«>ll©rt  cfertaln  notes 
l^Qr^^ei;pIainti^^  exerds^  du6  dili- 

gence in  the  premises;  ajid  (3).^  t}i9^::by  reason  of  such 
JUlsra  theirptoiBtijff  smtaiMdcd^^^gw  in>  cierta^  sum. 
AHa^t^UtiCtbJ^,  in  eitb»  petitiiHir,  is  but  an  amplifleation 
of  tt<^''rdc&,  feli^tiiy:  In  iVVay  to  destroy  the  identity 
,pf^t^e  Is^^,  ^thin  ;^e  mei^ing  of  the  rule  requiring  that 

The  defeHAtets^ihRsti  thatctite  peridtion  in  the  county 

'MtffI  dit)6s  lro>fp%tM:e^^a^«Bi^f  aistira^.  We  think  it  did. 

"3^^  is;ir^€^' bd^^^  are  soinewftat  argutnentativa 

But  a  peti'tionis  nbt^  for  thatyppaPA  alone,  vulnerable  to 

A#iiilH«{tifflfc*^yt>Ac>€frWt  of  action.   The 

It  is  recommended  that  the  judgment  of  the  district 
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court  be  reyersed,  and  the  cause  remanded  for  farther  >  pro- 
ceedings according  to  law. 

DuFBiB  and  Ames,  OO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed,  and 
the  cause  remanded  for  further  proceedings  according  to 
law. 

BBVBBSBD  and  BBMANDSm. 


Bbb  Building  Company  v.  William  Dalton. 

Fan  Mabok  4,  1908.    No.  18,570. 

L  DlBmiflsal  Aft«r  BulnnlBsioBu  A  plaintiff  can  not  dlsmlaa  his  ac- 
tion without  prejudice,  after  there  has  been  a  final  BUbmiasion 
of  it  either  to  the  court  or  jury. 

8.  Demurrer  to  Bridence:  Elimination  of  Jubt.  A  Jury  impaneled 
to  try  iBBuee  of  fact  la  practically  eliminated  by  a  decision  sua- 
taining  a  demurrer  to  eridence.  Such  a  decision  is  essentially 
a  denial  of  the  litigant's  claim  that  he  is  entitled  to  a  Jury 
triaL 

8. r-:     DiBBonoN,  RBOEPnoir  and  Rboqeding  or  Vbbdiot  Gebb- 

icoNiAL  AoTs.  When  a  court  has  sustained  a  demurrer  to  evi- 
dence, the  direction,  reception  and  recording  of  a  yerdict  are 
mere  ceremonial  acts.  The  verdict  in  such  a  case  has  no  legal 
significance;  it  does  not  furnish  the  basis  of  the  judgment  nor 
serve  any  other  useful  purpose. 

4.  "Submission  of  a  Case  to  a  Jury."  The  "submission  of  a  case  to 
a  jury/'  contemplated  by  section  430,  Code  of  Civil  Procedure,  is 
the  submission  of  an  issue  of  fact  which  the  jury  is  at  liberty  to 
decide  in  favor  of  either  party. 

6.  Demurrer  to  Evidence:  Sxtbiossion:  Dismissal.  When  a  case 
has  been  submitted  upon  a  demurrer  to  the  evidence,  plaintllTs 
absolute  right  to  dismiss  without  prejudice  is  lost 

6.  Dismissal  After  Submission  in  Discretion  of  Ckrart.    The  district 

court  may,  in  the  just  exercise  of  its  discretionary  power,  per- 
mit plaintiff  to  dismiss  his  case  after  it  has  been  finally  sab- 
mitted  to  the  court  or  jury. 

7.  Where  Dismissal  After  Submission  Is  ICade  as  Demandable  Bight. 

But  where  the  discretionary  power  of  the  court  Is  not  invoked 
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and  the  application  to  dismiss  after  final  submission  is  made 
and  allowed  as  a  demandable  right,  the  order  of  dismissal  will 
not  be  upheld  unless  a  denial  of  the  application  would  amount 
to  an  abuse  of  discretion* 

Erbob  to  the  district  court  for  Douglas  county :  Ibyinq 
F.  Baxter,  Distbigt  Judgb.    Reversed. 

Oharles  J.  Oreene,  Ralph  W.  Breckenridge  and  James  O. 
KinsleTj  for  plaintiff  in  error. 

James  P.  English  and  Timothy  J.  Mdhoney,  contra. 

SULLIVANy  O.  J. 

William  Dalton  sued  the  Bee  Building  Company  to  re- 
cover damages  for  a  ji^rsonal  injury.  A  jury  was  im- 
paneled to  try  the  issues,  and,  the  plaintiff  having  sub- 
mitted his  evidence  and  rested  his  case,  defendant  moved 
the  court  to  direct  a  verdict  in  its  favor  on  the  ground  that 
there  was  neither  averment  nor  proof  of  an  actionable 
wrong.  The  motion  was  sustained,  but  before  the  per- 
emptory instruction  could  be  given  plaintiff  asked  that  the 
case  be  dismissed  without  prejudice,  and  his  request  was 
granted.  By  this  proceeding  in  error  the  order  of  dis- 
missal is  brought  to  this  court  for  review. 

Section  430  of  the  Code  of  Civil  Procedure  is  as  fol- 
lows :  "An  action  may  be  dismissed  without  prejudice  to 
a  future  action:  First — By  the  plaintiff,  before  the  final 
submission  of  the  case  to  the  jury,  or  to  the  court,  where 
the  trial  is  by  the  court  Second — By  the  court,  where 
the  plaintiff  fails  to  appear  on  the  trial.  Third — By  the 
court)  for  want  of  necessary  parties.  Fourth — By  the 
court,  on  the  application  of  some  of  the  defendants,  where 
there  are  others  whom  the  plaintiff  fails  to  prosecute  with 
diligence.  Fifth — By  the  court,  for  disobedience  by  the 
plaintiff  of  an  order  concerning  the  proceedings  in  the 
action.  In  all  other  cases,  upon  the  trial  of  the  action,  the 
decision  must  be  upon  the  merits." 

Obviously   the   principal   question   to   be   decided   is 
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whetkep.  there' wab,  "<\ith1ii  the  liieftiiih^  of  ffiij^  sec^fJrbn,  a 
final  Submission  of  tlie  case  iii>oh  (lefejqcljajiii's  ^i^^^  The 

contention  of  counsel  for  plaintiftM^ithat. the.  triads  was  to 
the  jury  and  that  there  could  be  no  submission  of  the  case 
JMrBj^jJithe ^wy^l*«iul complete tiTilhomtv  to  d<»al  ^ith 4t.   'Tftiis 
argument  is  plaiUiWt?,  htii  w^  ^laA  litrt-belUve  th^tlt  ife 
sound.    It  is  true  a  jurj^  was  impaneled,  but  it  is  equally 
J36ue.  that -the  case  wa*  itiM  by  tluvconH,  ^ind^ifot  tjj^  \he 
jury.    The  case  was  submittc^d  tipcVn  an  Is^siii  df '  InV,  him 
the  determination  of  that^  issue,  el imiijated  tha  jury  ^nd 
ended  the'  conti'ove^fej^.'   After  i):  niici  beeii  adjudged  that 
the  plaintiff  had  no  case,  and  that  therft  av^s.^o  ij$sju^^of 
fact  to  be  decided,  the  direction,  reception  and  recording 
of  a  verdict  would,  have  been:  niei^e  cerwuKimial'  hot^."'  These 
acts  would,   we  know,   b«  ia   aiicordante  trrth'  <^oJrr^ii* 
Uonal  procedure;  they  vrould  satisfy  th^reiqhii^merit^^of 
judicial  formali$nx,  but  tJjey  would  be  a-s:  ufeeless^^ffntt-idie^ 
and  alui<o»t  a^  $Uf*vini  as  the  arclistrc  practice JOfNVlthdrfm-^ 
ijag  a  juror  .in  X)rder  to  secure  a  coBtimifilnce;    TcV  dtwit 
the  jury  to  return  aveixliet  in  fav^r  of  the  dofend6nt  >rl3tfla 
haye  been  to  command  the  triers  of  fact  ta  ratify  a  fde^ 
cmoT^  already  :tuade  by  the  court  upon  a  question  0t  fewi 
Whe^i.tUe  legislature,  in  section'  430j  spobe  i^f  ^^tbelAsal 
submission  of  the  case  tor  the  Jury,''  it  must  have?  had 'in 
mind  tluj  snbmisrtion  of  an  issue  of  fAct--^the  sirtwiiiflKlon 
of  a  disputrcd  queBtiou,  which  might  lie  resolT^' by^  thi 
jijxj  ilk  favor  of  oitlier  party.     In  this  :case  there 'tra»  no 
ij^aqe.of  fact — the -court  so  decided;  and. if  a  verdict  liad 
h^B  rendered  in  olxnlk^nce  tx>  a  peremptory  instruction, 
it  would  have  no  l<^gal.flignificance;  it  would  not  ftJTnish 
ttie  ba«is  for  a  jtulpnent  in  favor  of  defend^iwt.''  Jn -Orrery 
€weh  case  the  judgment  rests,  n.ot  on  the  decision  ^o^-^a 
queiition  of  faxt,  but  wholly  and  (oxclusively  upon:the;db- 
ciHion  of  a  question  of  hiAV.    When  it  was  determined  tJliit 
jthe  plaintiff  had  failod  to  make  a  «isft«th€  c(>art  migUt; 
without  taking  froui  the  jury  a  raeantnglesj?  verdict^'  hate 
proceeded  at  o!)ce  to  retliler  judgilient  pn  favor  ofdefead^ 
IKnt4»  .JPo  he  suire^.thQpro€«4ure:.\youM'potibe  adeonAiii^  to 
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tattefe^irii^  usage;  but  it  would  be  legal  attd  logical  ajkd 
in  liaariiloiiy  with  modern  methodB  of  transacting  busine^^. 
it  ia^.a^ire  view  it,  enti!?fely  clear  that  the  "submission  ck 
ithe  caiOitothe  jury'^  contemplated  by  the  statute  Is  tie 
«HibnEkission  ^of  an  issue  of  fact;  and  where  there  is  "no  such 
ifi0ue>ihere.ciii  not,  in  any  proper  s^nse,  be  said  to  be  & 
tnial  byjQiy;  Indeed,  the  very  essence  of  a  decision  bus- 
taming  a  demurrer  to  evidence  is  a  denial  of  the  litigants 
«ieim  tttat  he  ia  entitled  to  a  jury  trial.  Before  plaintiff 
moved  to  dismiss  tb^  aclion  without  prejudice,  his  case 
liod  bcien^  not  ooily  submitted  to  the  court  upon  a  Tltal 
JMte  43ft  lawy  but  that  issue  had  been  decided  against  him 
aBd>  nothing  i^^oiainM  xypoi  tor  contention, 
i  *fWlere  »  demurrer  to  the  evidence  is  sustained/'  sa^ 
Mr  JusticeBrewer  in  flf*.  Joseph  d D.  0.  B.  Co.  v.  Drydfett, 
4T  Kaui  278,  280,  <*the  case  is  ready  for  judgment.  It  has 
-bee^  ftnally  submitted  *6  the  court,  and  the  plain  tijBP  has  no 
more  right  t»  dismiss  then  than  he  has  after  a  verdict  is 
'rttumed.  ^he  case  is  decided,  and  thel  plaintiff  harf  no 
iaght^to«void' that  decision  by  a  dismissal.''  To  permit  a 
(party  tO' dismiss  under  such  circumstances  is,  in  substance, 
to  grant  him  a  new  trial  after  he  has  been  fairly  defeated 
aad-to^deprive  his  adversary  of  the  fruits  of  a  ftiirly  won 
matoTj^  *It  is  contrary  to  good  sense  and  sound  policy  to 
tatlow*  a  party  to  take  his  case  from  one  court  to  anoth^i* 
4iiitil  fortune  favom  him  with  a  judge  who  is  willing  to 
accept  hi0  view  of  the  law  or  his  construction  of  the  ^- 
deneei  *^uch  a  mode  of  proceeding  would,"  as  was  daid 
in  Oofmer  v.  Drake^  1  Ohio  St  166,  170,  "be  trifling  with 
itke  co«rt  as.  well  as  with  the  rights  of  defendants,"  One 
jwho  i9<d)Bfending  against  a  claim  which  he  believes  to  be 
isnjust^ouglkt  tiot  to  be  subjected  to  the  expense  of  litiga- 
stimt  which  settles  nothing.  And  since  he  is  not  permitted  to 
Ksfaooae  aaiothetforum  when  it  is  discovered  that  the  court  is 
iBgaiiBkt  hiin,  it  is  manifestly  unfair  to  give  the  plaintiff  an 
miimitodift'cedomrof  efaoice.  The  tax-paying  public,  too, 
iuKTe  rigfatii  whscbit  m^y  be  presumed  the  legislature  took 
^tajA0£kmntiin.  adopting  section  480*    It  is,  of.  course. 
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entirely  proper  that  courts  should  be  maintained  at  public 
expense  to  hear  and  detennine  all  controversies  that  may 
be  submitted  to  them,  but  it  is  no  part  of  the  business  of 
the  state  in  administering  justice  to  provide  for  sham 
trials^  or  to  maintain  courts  for  experimental  investiga- 
tion. Indeed,  it  would  be  a  reproach  to  our  judicial  sys- 
tem to  permit  a  defeated  litigant  to  abandon  his  case  and 
sue  again,  thus  harassing  the  defendant  and  wasting 
money  raised  by  taxation  for  public  purposes.  Our  con- 
clusion is  that  the  court  erred  in  sustaining  plaintiff's  mo- 
tion and  this  conclusion  is,  we  think,  supported  by  State 
V.  Scott,  22  Neb.  628;  State  v.  Hazelet,  41  Neb.  257; 
BeoAimont  v.  Herrickj  24  Ohio  St  445,  and  other  cases. 
'Authorities  sustaining  the  position  for  which  plaintiff 
contends  are  numerous  enough,  but  they  fail  to  distinguish 
between  cases  in  which  there  is  an  issue  to  submit  to  tiie 
jury  and  those  in  which  there  is  not  Their  reasoning  is 
not  convincing  and  we  decline  to  follow  them. 

A.  further  contention  on  behalf  of  plaintiff  is  that  if  the 
dismissal  was  not  a  matter  of  strict  right  it  was  at  least 
a  warrantable  exercise  of  a  discretionary  power  vested  in 
the  court.  The  record  does  not  show  that  the  court  under- 
took to  exercise  a  discretionary  power  or  that  the  situa- 
tion called  for  the  exercise  of  such  power.  The  applica- 
tion was  evidently  made  and  granted  as  a  demandable 
right  The  plaintiff's  only  reason  for  wishing  to  dismiss 
waB  that  the  court  held  his  evidence  to  be  insufficient  He 
did  not  claim  then,  and  he  does  not  claim  now,  that  he 
failed  to  produce  all  the  evidence  obtainable.  There  is  no 
suggestion  of  surprise,  mistake  or  accident;  there  is  no 
intimation  that  the  case  submitted  was  not  as  strong  as  it 
is  ever  possible  for  plaintiff  to  make  it  If  the  dismissal 
be  regarded  as  an  exercise  of  judicial  discretion,  it  must 
have  been  claimed  and  allowed  on  the  theory  that  it  was 
right  and  proper  that  plaintiff  should  have  the  judgment 
of  another  trial  court  upon  his  case.  Such  a  theory  is,  of 
course,  inadmissible.  The  ground  upon  which  the  court 
actually  proceeded  is  shown  with  reasonable  certainty  by 
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the  following  extract  from  the  record:     "Mr.  Brecken- 
ridge:     *The  defendant  now  moves  the  court  to  instruct 
the  jury  to  return  a  verdict  in  favor  of  the  defendant  for 
the  reaflonSy  first,  because  the  second  amended  petition 
does  not  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion, and  second,  that  under  the  undisputed  evidence  in 
this  case  plaintiff  is  not  entitled  to  recover/     Mr.  Ma- 
honey:   *I  understand  from  that  that  the  defendant  does 
not  avail  itself  of  the  election  to  have  a  continuance  of  the 
cause  at  our  costs.'  Mr.  Breckenridge:  'No,  we  will  pro- 
ceed.^ The  CJourt :  'Motion  to  instruct  the  jury  sustained.' " 
Before  the  court  had  in  fact  instructed  the  jury  to  return 
a  verdict  in  favor  of  the  defendant,  the  following  proceed- 
ings took  place:   "Mr.  Mahoney:    ^If  your  honor  please, 
the  plaintiff  now  in  open  court  dismisses  his  cause  of  ac- 
tion without  prejudice  to  the  bringing  of  a  new  action.' 
Mr.  Breckenridge:    'Do  I  understand  that  our  supreme 
court  has  passed  upon  the  right  of  a  party  to  do  that  after 
he  has  tried  the  lawsuit  and  been  defeated?'    The  Court: 
'I  think  he  can  do  that  up  to  any  -time  until  the  case  is 
submitted  to  the  jury.'    Mr.  Breckenridge :  'But  this  case 
has  been  submitted  to  the  jury.    The  defendant  objects  to 
the  dismissal  of  this  case  at  this  time  after  the  submission 
of  the  case  upon  a  ni'^tion  to  instruct  a  verdict  for  the  de- 
fendant, after  the  plaintiff  has  rested  his  case,  and  after 
the  court  had  announced  his  decision  upon  the  motion  to 
instruct  the  verdict  in  favor  of  the  defendant'  The  Court : 
'The  plaintiff  having  moved  for  leave  to  dismiss  his  case 
without  prejudice  before  the  instruction  asked  for  by  the 
defendant  had  been  in  fact  given  to  the  jury,  the  court 
therefore  sustains  the  motion  of  the  plaintiff  and  grants 
leave  to  plaintiff  to  dismiss  this  action  without  prejudice.' 
To  which  ruling  of  the  court  the  defendant  duly  excepts." 
The  discretionary  power  of  the  district  court  to  set  aside 
a  submission  and  receive  further  evidence,  or  to  postpone 
the  trial,  or  even  to  permit  a  dismissal  of  the  case,  is  not 
doubted;  but  there  is  nothing  in  the  present  record  to  in- 
dicate that  there  was  any  just  ground  for  the  exercise  of 
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Buch  power,  or  that  there  was  any  attempt  t6  bring  It  mix) 
i€W?tion.  The  court  was  evidently  of  the  opinion  that;  i^e 
•  I^enemptory  instruction  not  having  been  yet  r^ad'to^t^e 

jury,  the  right  of  plaintiff  to  dismiss  was  absolute.    l*his 

wa»  att  erroneous  conception  and  it  led  to  a  wrong  resiiit. 
,<.  The  decision  is  reversed  and  the  cause  reminded' "'Mr 

further  proceedings.  • '  "'*'' 

RBTEJRSfiD  AND  TtETMANDteb;^^ 


LA^VBBNC1D  E.  Labson  V,  Francis  M.  Cox.     •  -  ^"^ 

»      .7    ft 

Filed  March  4,  1903.    No.  12,684.  ,  ,  j 

1.  Libel:   Slasdvr:    Tbuth:    Cohpustb  Dkfexbe  Feb:  Sis.>    Section >lite. 

Code  of  Civil  Procedure,  In  effect  declares  that  in  an  actlQi^.f^r 
a  libel  or  slander  the  truth  of  the  defamatory  tnatter  is  per  se  a 
complete  defense.  • ' '  ■ 

2.  Section  Constitutional.     Said  section,  so  far  at  least  as  it  rela^ 

to  spoken  defamation,  is  in  hannoBF  with  the  oonstitutioi  idid 
is  valid.  .  «    ,  •    I* 

3.  Action  for  Slander:     Puca   in   Justification.     In  aik  ae^i^i^l^pr 

slander,  a  plea  of  Justification  is  good  without  alleging ,  th^t 
the  defamatory  words  were  spoken  with  good  motives  of*  T6r 
luHtlflable  ends.  ''»  v'^^ 

L  Eridence.    Evidence  examined,  and  found  sufQcient  to  sustHiA  Ilie 
verdict  '!.)! 

5.  Loss  of   Written  Instrument:    Sex:ondabt   Evjedknoi.     .Wlien  i.Die 

loss  or  destruction  of  a  written  instrument  is  shown,  secpni^p' 
-evidence  of  its  contents  Is  admissible.  '    ,  . 

Error  to  the  district  court  for  Dawes  caunty:  WilltpA^ 
H.  Wbstovbb,  Disttrict  Judge.    Afj^rfned.  .      •  i^ 

..     h 
All^ert  W.  Gritesj  for  plain tiflf  in  error^  i   .      -i 

i   .1 
Ernest  M.  Slattcry  and  C.  Dana  Sayra^  contra,,   ,  .  .- 

Sullivan,  O.  J.  .  -.  ?; 

This  was  an  action  by  Larson  against  Cox  to  meovCr 
idamages  tor  slander.   The  defamatory  wordAisetjoataiot'llle 
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p^$j)tij^n^  ftfliQWt  to  a  .(Charge  of  larceny.  The  defeadajjkt  ip 
hijj.^sv(^  alleged  "that  the  charge  was  troe,  and  that  it 
Wfj9ji^de.:w|th  good  motives  ai;id  for  jp$tifiahle  ends.  The 
iV!fJ9^^^  a^paini^t  the  plaintiff  «Ad  jndgmwt  followed 
the  yerjiict 

^T^.^^gun^^ts  of  error  discussed  by  couasel  relate  fof  - 
the  B^oe^i^jpajpt  to  tiie  pJeai  of  ju3tificatioiiy  and  rai^e  ti^^/ 
qi]i^tio4  whether  the  truth  of  rianderous  n^atter  is  per  ^e 
a. p(yqp|€Ae  defease.  The  contention  of  counsel  for  plain- 
tifl  ^  ,t|ia^,  the  truth  is  unavaUing  unless  it  was  utt^^ 
M^th  *;  good  ^o^ve  ^d  for  a  proper  purpose.  5is  argu- 
n\e»t)is.grounded  altogether  upon  the  provision  of  the  con-\ 
sl^tiftn  which  declaires.  that  "in  all  trials  for  libel,  both, 
cifll  .iqidLcriminad^  the  truth  when  published  with  good 
ia9i^es^  ,and  for  justifiable  ends,  shall  be  a  sufficient  de- 
f^y9€^^';  Constitution,  art.  1,  sec.  6.  The  provision  here 
qupjt^  is.  a  substitute  for  section  3,  article  1,  of  the  con- 
8t^0<^  rOf  i^^%  whi^h,  w^s  an  almost  literal  copy  of  a 
New  York  statute  adopted  soon  after  the  trial  of  the  Gele^ 
bia^^]C^fii^  i^  which  Croswell  was  convicted  of  publishing 
a  .^hff),>oiir  Thomas  Jefferson.  People  v.  Crosxoell,  3  Johns. 
Cs^  (^.  Xf,)..837.  This  statute  was  intended  to  secure 
a^^2.f!j;yfegut|*<^.  the  freedom  of  the  press,  and  is  now 
fu90uiijLi^;vta}  law  Jui  many  of  the  states.  It  was  a 
n^Q^^i^^tifia  ol  the  d>o.ctrine  pf  the  common  law  that, 
iniy|il}J^,I]^pS!BCutiQn^.for  Uhel^  the  truth  of  the  libel  is.  no 
exqi^s^ffpi^  it9  publication.  Wh^  considered  in  the  light 
of  l^tpry,  ihere  i^  much  reason  to  suppose  that  th^  con- 
8ti^jt|qn|il.n[>r<wisix)u  upon  which  plaintiff  r^ies  w^  de- 
8igPi^.|iSTa,.suTie.and.per¥nan^t  protection,  both  in,  civil 
en^  fg^m^Wl  actiAiis, .  to.  persons  who  have  occasioni,  in 
tl^y^i^npg^  of  swiql^g?!,. social  or  moral  duty,  to  write 
and  publish  criticisms  on  the  character  and  conduct  of 
ot^^  %b4  ^^j^^WJS^mtsifiy  part  of  its  purpose  to  take 
away  from  the  defendant  in  a  libel  case  any  right  given 
him.^Ukm^sy  the  statutory  law  or  the  common  law.  The 
truth  of  a  defamatory  publication  is  still  a  complete  and 
perfect  defense  in  a  criminal  case,  irrespective  of  the  mo- 
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tiTe  or  object  of  the  publisher.  The  legislature  has  made 
it  so  by  definition  of  the  crime.  Section  132  of  the  Code 
of  Civil  Procedure  in  effect  declares  that  in  an  action  for 
a  libel  or  slander  the  truth  of  the  defamatory  matter  may 
be  pleaded  and  proved  as  a  defense.  Custle  v.  Houston,  19 
Kan.  417,  27  Am.  Rep.  127.  The  validity  of  this  section 
was  of  course  necessarily  involved  in  Pokrok  Zapadu  Pub- 
lishing  Co.  v.  Zizkovsky,  42  Neb.  64,  and  Neilson  v.  Jen- 
sen^ 56  Neb.  430,  which  seem  to  have  been  decided  on  the 
assumption  that  the  constitutional  provision  above  quoted, 
so  far  as  it  relates  to  libels  which  are  the  subjects 
of  civil  action,  was  intended  as  a  restraint  upon  the  free- 
dom of  the  press,  and  that  it  operated  as  a  partial  repeal 
of  the  statuta  It  is  not  necessary  at  this  time  to  either 
afSrm  or  deny  the  doctrine  of  these  cases,  as  the  constitu- 
tional provision  with  which  they  deal  has  no  reference  to 
actions  for  slander.  Section  132,  so  far  at  least  as  it  re- 
lates to  spoken  defamation,  is  in  harmony  with  the  con- 
stitution and  is,  therefore,  valid. 

Under  the  instructions  given  by  the  court  at  plaintiff's 
request  the  jury  must  have  found  that  the  plea  of  justifica- 
tion was  sustained  by  the  proof.  In  our  opinion,  the  evi- 
dence was  sufficient  to  warrant  the  conclusion  that  Larson 
had  committed  the  crime  imputed  to  him.  This  being  so, 
the  verdict  and  judgment  are  right  even  though  defendant 
did  not  make  the  accusation  with  good  motives  and  for 
justifiable  ends.  It  is  insisted  that  the  court  erred  in  re- 
ceiving secondary  evidence  of  the  contents  of  a  letter 
claimed  to  have  been  written  by  plaintiff  to  defendant. 
There  was,  we  think,  sufficient  excuse  shown  for  the  non- 
production  of  the  primary  evidence  to  justify  the  court  in 
permitting  the  defendant's  testimony  as  to  the  contents  of 
the  letter  to  go  the  jury. 

There  is  no  material  error  in  the  record,  and  the  judg- 
ment is  therefore 

Affibmbd. 
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National  Wall  Paper  Company,  appellee,  v.  Columbia 
National  Bank,  appellant.  Impleaded  with  Cla- 
SON  &  Fletcher  Company  bt  al.,  appellees. 

Filed  Mabch  4,  1903.    No.  12,930. 

1.  InsolTent  Corporation:    Tbaivsfeb  of  Assets  in  Settlement  with 

Cbkditob:  Claim  on  Which  Officers  of  Cobpoeatiox  Are  Peb- 
SONALLT  Liable:  Tbust:  Distribution  of  Assets.  When  an  In- 
solvent corporation  transfers  all  of  its  assets  to  a  creditor  in 
settlement  of  a  claim  upon  which  the  officers  of  the  corporation 
are  personally  liable,  and  the  transfer  is  for  that  reason  held 
Invalid,  the  transferee  holds  the  property  in  trust  for  all  cred- 
itors of  the  corporation,  and  is  entitled  to  participate  in  the 
distribution  of  the  assets. 

2.  Action  in  Equity:  Distribution  of  Assets.    In  an  action  in  equity 

against  such  trustee  the  court  will  distribute  the  assets  to  all 
creditors,  parties  to  the  suit,  in  proportion  to  their  respective 
claims.  Merchants*  Nat  Bank  of  Omaha  v,  McDonald,  63  Neb. 
363,  distinguished. 

Appeal  from  the  district  court  for  Lancaster  county: 
Albbbt  J.  Cornish,  District  Judge.    Reversed. 

Hallech  F.  Rose,  E.  E.  Brovm  and  Wilmer  B.  Comstock, 
for  appellant 

Arthur  W.  Lane^  Henry  H.  Wilson^  Arnot  C  Rickett8^ 
Orpheus  B.  Polk  and  Frederick  Shepherd^  contra. 

Sedgwick,  J. 

A  statement  of  the  facts  in  this  case  may  be  found  in 
the  opinion  of  the  court  upon  the  former  appeal,  63  Neb. 
234,  56  L.  E.  A.  121.  The  reason  for  reversing  the  former 
judgment  of  the  district  court  is  stated  in  the  syllabus: 
"An  insolvent  corporation  can  not  make  a  preference  of 
a  debt  due  from  it  on  which  the  officers  and  directors  are 
bound  as  sureties."  The  opinion  closes  with  the  following 
language:  "There  is  a  controversy  between  the  plaintiff 
and  the  interveners  as  to  their  respective  rights  in  the 
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premises.  The  district  court  not  having  passed  upon  that 
question,  the  cause  is  revei-sc^d  and  remanded  to  that  court,^ 
with  direction  to  enter  a  decree  against  "the  banli,  'and  d6- 
tennine  the  rights  of  plaintiflp  and  inter\'^eners." 

The  district  court  constinied  this  language  to  mean  that 
the  defendant,  the  Columbia  National  Bank,  should  not 
be  allowed  any  part  of  the  proceeds  of  the  goods  then  in  . 
the  hands  of  the  bank,  and  made  findings  and  entered^ 
judgment  to  that  effect,  and  entered  several  judgments 
against  the  bank  in  favor  of  the  plaintiff  and  the  iikter- 
vening  creditors,  respectively,  in  the  amount  of  their' re- 
si>ective  claims,  with  interest  to  the  time  of  entering  judg- 
ment, .  From  this  action  of  the  court  the  defendant^  ,the 
Columbia   National   Bank,  has  api)ealed  to  this  cotirt. 
After  the  cause  was  remanded  there  was  no  change. made!: 
in  the  pleadings  and  no  evidence  taken,  the  findings  and 
judgment  of  the  district  court  being  predicated  entirely 
upon  the  prior  findings  and  judgment  of  that  court^and 
the  opinion  and  mandate  of  this  court.  ^ 

1.     The  plaintiff  and  interveners  contend  that  anfo- 
solvent  corporation  can  secure  its  creditors  the  same  aW* 
an  individual  can,  and  that  from  this  it  follows  that,  if  the 
corporation  can  voluntarily  create  a  lien  in  favor  of  a 
creditor,  the  creditor  can  acquire  a  lien  by  appropTiaW"^ 
adversary  proceedings,  and  that,  when  this  action  was 
begun,  and  when  the  respective  interveners  filed  their  re^^ 
spective  cross-petitions,  the  property  of  the  debtor  cor- 
poration was  subject  to  levy  for  the  satisfaction  of  the 
claims  of  the  plaintiff  and  interveners,  and  under  the  de- 
(*isioji  of  this  court  in  Merchants  Nat.  Bank  v.  McDauald, 
63  Neb.  363,  the  plaintiff  and  interveners  by  these  pro* 
ceedings  acquired  liens  in  the  order  of  the  filing  of  their 
petitions  and  cross-petitions.     The  question  whether  tl^e; 
assets  of  an  insolvent  corporation  are  a  trust  fund  for  all- 
its  credit<)rs,  and  the  relation  of  that  questi<m   to  thjis.. 
controversy,  are  also  much  discussed.  .  ,,  i 

It  is  insisted  that  in  this  case  the  property  of  the  cor- 
pomtion  waB  in  the  hands  of  a  fraudulent,  grantee,  aiQ4t 
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that  therefore  the  creditors  might  levy  on  the  same,  treat- 
ing the  fraudulent  grant  as  void  as  against  these  creditors. 
This  question  depends  for  its  solution  upon  the  character 
that  is  to  be  given  to  the  transaction  between  the  debtor 
corporation  and  the  defendant  bank.  It  is  conceded  that 
the  bank  acted  in  good  faith  in  taking  the  stock  of  goods 
for  its  claim  against  the  corporation ;  that  the  goods  were 
sold  by  the  bank  for  their  fair  market  value,  and  the  pro- 
ceeds thereof  were  not  more  than  the  actual  claim  of  the 
bank  against  the  corporation.  When  the  transaction  was 
questioned,  there  was  no  disguise  or  attempt  at  disguise 
of  the  facts  in  relation  thereto.  The  goods  had  been  de- 
livered to  the  bank.  The  bank  had  disposed  of  them  with 
prudence  and  fairness,  realizing  the  full  value  thereof. 
The  plaintifif  and  interveners  contested  the  right  of  the 
bank  to  the  attempted  preference,  and  the  court  sustained 
that  contention  on  the  ground  that  public  policy  would 
not  allow  the  insolvent  corporation  to  pay  the  bank  its 
claim  in  full,  to  the  prejudice  of  other  creditors  because 
the  claim  of  the  bank  was  also  secured  by  the  personal 
indorsement  of  the  oflScers  of  the  corporation. 

In  Holhrook  v.  Peters  &  Miller  Co.^  8  Wash.  344,  36 
Pae.  256,  257,  the  syllabus  is  as  follows:  "(1)  An  as- 
signment by  an  insolvent  corporation  of  all  its  property 
to  one  of  its  creditors  for  the  purpose  of  satisfying  its 
debt  to  such  creditor  is  not  a  conveyance  Svith  intent  to 
delay  and  defraud  creditors,'  within  Ihe  meaning  of  the 
attachment  law,  since  preferring  one  creditor  does  not 
necessarily  constitute  fraud  in  fact.  (2)  In  such  case  the 
remedy  of  the  other  creditors  is  by  suit  in  equity  to  compel 
an  equal  distribution  of  the  corporate  assets."  And  the 
court  said :  "It  is  not  a  fraud  in  fact  for  a  debtor,  whether 
a  natural  person  or  a  corporation,  to  prefer  a  creditor,  and 
it  is  only  because  the  law  regards  the  assets  of  an  in- 
solvent corporation  as  a  trust  fund  for  all  it«  creditors 
that  it  interferes  with  preferences  made  by  debtors  of 
that  class.  If  the  Petei*s  &  Miller  Company  was  an  in- 
solvent corporation  at  the  time  it  transferred  its  prop- 
8 


50  NEBRASKA  REPORTS.  [Vol.  68 

National  Wall  Paper  Co.  y.  Columbia  Nat  Bank. 

erty  to  the  bank,  its  other  creditors  can  have  adequate 
relief  upon  alleging  sufficient  grounds  therefor,  by  com- 
plaint in  equity,  to  subject  its  assets  in  the  hands  of  the 
bank  to  an  equal  distribution,  in  which  all  its  creditors 
can  participate.  The  ground  upon  which  they  must  base 
an  action  for  that  purpose  will  be  equitable,  aAd  not 
purely  legal.  To  sustain  this  attachment  would  be  to 
permit  the  respondent  to  make  itself  a  preferred  creditor, 
which  is  the  very  gist  of  its  complaint  against  the  ap- 
pellant in  its  treatment  of  another  creditor." 

In  Foster  v.  Mullanphy  Planing  Mill  Co.,  92  Mo.  79, 
4  S.  W.  260,  263,  an  insolvent  corporation  transferred 
its  assets  to  a  creditor  whose  claim  was  also  secured 
by  the  indorsement  of  the  directors  of  the  debtor  cori)ora- 
tion.  Thereupon  other  creditors  attempted  to  attach  the 
property  on  the  ground  that  it  had  been  fraudulently  con- 
veyed. In  the  syllabus  the  law  is  declared  to  be:  "The 
fact  that  an  insolvent  corporation  makes  a  deed  preferring 
some  creditors,  including  some  of  its  directors,  does  not 
give  an  unpreferred  creditor  the  right  to  take  out  an 
attachment  at  law  charging  the  corporation  with  at- 
tempting to  defraud  its  general  creditors."  And  the  court 
said:  "Much  has  been  said,  and  very  ingeniously  said, 
by  counsel  for  plaintiff  that  the  directors  of  the  company, 
it  being  insolvent,  were  trustees,  and  that  the  assets  of  the 
corporation  were  a  trust  fund,  etc.  These  premises  will 
readily  be  admitted^  But  grant  them.  Grant,  further, 
for  argument's  sake,  that  a  breach  of  trust  has  been  com- 
mitted by  these  directors  in  manner  as  aforesaid.  How  is 
such  official  dereliction  to  be  reached?  Is  it  a  construc- 
tive fraud,  within  the  meaning  of  the  attachment  act? 
Certainly  no  case  has  gone  to  that  length.  The  corjwrate 
assets  being  a  trust  fund,  the  forum  for  its  enforcement 
is  a  court  of  equity." 

These  two  decisions  seem  to  go  upon  the  ground  that 
the  assets  of  the  corporation  constituted  a  trust  fund  for 
the  benefit  of  all  of  its  creditors,  and  to  hold  that  such 
fund  can  only  be  reached  by  proceedings  in  equity.    It  is 
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Tirged  that  in  this  state  a  creditor  may  attach  the  prop- 
erty of  an  insolvent  corporation.  It  is  insisted  that  this 
result  necessarily  follows  from  allowing  an  insolvent  cor- 
poration to  prefer  one  creditor  to  the  exclusion  of  another ; 
but  however  that  may  be  while  the  property  is  in  the 
hands  of  the  corporation,  when,  as  in  this  case,  the  debtor 
corporation  has  assigned  its  property  to  a  creditor  inter- 
ested therein,  and  without  fraud,  the  reasoning  of  the 
cases  cited  seems  to  apply. 

In  Beach  v.  Miller,  130  111.  162,  22  N.  E.  464,  467,  it 
is  said  in  the  syllabus:  "A  sale  and  delivery  by  an  in- 
solvent corporation  of  its  property  to  one  of  its  directors 
in  satisfaction  of  a  pre-existing  debt,  though  voidable  in 
equity,  does  not  render  the  property  subject  to  levy  at  the 
suit  of  the  corporation's  creditors."  And  in  the  opinion 
the  court  said:  "After  a  careful  examination  of  the  au- 
thorities, we  are  inclined  to  the  opinion  that,  if  this  cor- 
poration was  insolvent  at  the  time  of  the  sale,  Miller,  who 
was  a  director,  could  not  lawfully  purchase  the  property 
in  satisfaction  of  his  own  debt,  to  the  exclusion  of  other 
creditors,  but  he  took  the  property  charged  with  the  trust 
in  favor  of  other  creditors,  which  may  be  enforced  in  an 
appropriate  action.  Miller,  being  a  creditor,  would  doubt- 
less be  entitled  to  share  with  the  other  creditors  in  the 
property,  but  he  could  not  appropriate  the  entire  amount 
to  the  payment  of  his  own  debt.  This,  however,  conferred 
no  right  vnpon  appellants  to  seize  the  property  and  sell  it 
in  satisfaction  of  the  debt  of  Blatchford  &  Co.,  as  creditors 
of  the  cori)oration.  They  occupied  no  better  position  than 
Miller.  It  may  be,  and  no  doubt  is,  true,  that  if  Blatch- 
ford &  Co.  had  levied  on  the  property  while  in  the  hands 
of  the  corporation,  before  the  sale  to  Miller,  they  would, 
under  such  circumstances,  have  been  entitled  to  hold  it; 
but  after  the  sale  and  delivery  to  Miller  they  had  no  such 
right.  The  property  had  passed  beyond  the  reach  of  their 
execution.  It  had  passed  into  Miller's  hands,  charged 
with  a  trust  which  a  court  of  equity  might  enforce  in  favor 
of  all  the  creditors  of  the  corjwration,  or  such  as  might 
invoke  the  aid  of  that  court." 
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The  principle  thus  announced  by  the  Illinois  court 
seems  to  be  applicable  in  tiiis  case.  Whether  the  credit 
ors  could  have  attached  the  goods  in  the  hands  of  the 
corporation  is  not  a  decisive  question  here.  The  goods 
had  been  transferred  to  one  creditor.  It  was  expressly 
found  by  the  trial  court  that  "the  preference  of  such  bank 
to  the  exclusion  of  all  other  creditors  was  not  in  any  way 
tainted  with  fraud."  That  is,  there  w^as  no  actual  fraud 
upon  the  part  of  the  bank  nor  of  the  debtor  corporation. 
The  question  of  fraud  is,  by  statute,  in  this  state  made 
a  question  of  fact.  The  right  of  the  bank  to  the  int^ided 
preference  is  not  denied  on  account  of  fraud,  but  because 
it  is  supposed  to  be  against  public  policy  to  permit  an  in- 
solvent corporation  to  prefer  its  creditor  when  the  officers 
of  the  corporation  are  personally  liable  on  the  claim  which 
it  is  sought  to  prefer.  The  bank,  then,  had  as  good  right 
to  the  property  of  the  corporation  as  had  any  creditor, 
and  when  all  of  the  goods  of  the  corporation  were  trans- 
ferred to  it,  and  it  was  not  allowed  to  prefer  its  claim,  it 
became  trustee  for  all  the  creditors.  When  this  trustee 
was  called  upon  in  a  court  of  equity  to  account  for  this 
property,  the  other  creditors  might  come  in  and  share  in 
proportion  to  their  claims,  but  they  could  not  themselves 
obtain  a  preference  by  attachment  or  other  proceedings. 

In  Merchants^  Nat.  Bwah  t?.  McDonald y  supra ^  an,  in- 
solvent corporation  made  a  bill  of  sale  of  all  its  stock  in 
trade  to  the  bank  to  secure  the  payment  of  notes  which 
were  signed  by  the  corjwration  and  also  by  one  McKell, 
the  president  and  director  of  the  corporation.  It  does 
not  appear  in  the  opinion  that  the  property  was  delivered 
to  the  bank ;  on  the  other  hand,  it  is  expressly  stated  that 
the  indebtedness  was  in  reality  the  indebtedness  of  Mc- 
Kell, and  that  the  corporation  was  not  liable  therefor. 
The  bank  not  being  a  creditor,  the  bill  of  sale  was  fraudu- 
lent and  the  property  subject  to  attachment  If  there  are 
expressions  in  the  opinion  inconsistent  with  the  principle 
here  announced,  such  expressions  were  not  warranted  by 
the  facts  in  the  case  as  disclosed  by  the  recordL  ' 
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It  is  contended  that  '^there  was  nothing  before  the  trial 
conrt  upon  which  a  decree  recognizing  the  claim  of  the 
bank  conld  have  been  based/'  but  the  facts  alleged  in  the 
pleadings  are  sufficient  to  show  that  the  bank  was  en- 
titled to  participate  in  the  distribution  of  the  proceeds  of 
the  property  in  its  hands,  which,  as  heretofore  shown,  it 
held  as  trustee  for  all  the  creditors.  A  court  of  equity, 
haying  taken  control  of  the  funds  under  such  circum- 
stances, will  enforce  the  trust  and  distribute  the  funds 
to  the  parties  entitled  thereto. 

It  is  also  urged  that  ^^the  bank  is  estopped  from  present- 
ing its  case  here  on  a  different  theory  from  that  urged 
upon  the  first  appeaL"  But  the  bank  ought  not  to  be 
refused  the  portion  of  the  assets  to  which  it  is  justly  en- 
titled, for  the  sole  reason  that  it  demanded  more  than  was 
found  to  be  due  it  Its  present  claim  is  included  in  the 
former  one;  it  is  not  inconsistent  with  it 

2.  It  is  urged  that  the  language  above  quoted  from  the 
opinion  in  this  case  upon  the  former  appeal  is  a  determina- 
tion that  the  bank  could  not  participate  in  the  distribution 
of.  the  assets.  But  the  only  issue  that  had  at  that  time 
been  considered  either  by  the  trial  court  or  by  this  court 
was  the  right  of  the  bank  to  take  the  property  as  a  pre- 
ferred creditor  in  settlement  of  its  claim.  This  was  the 
issue  that  the  court  had  in  mind  when  the  direction  was 
made  to  enter  decree  against  the  bank.  The  question  of 
the  right  of  the  bank  to  participate  in  the  distribution  of 
the  assets  was  not  mentioned  in  the  pleadings  nor  findings 
of  the  trial  court,  nor  in  the  briefs  of  counsel  upon  the 
former  hearing  in  this  court.  It  was  of  no  importance 
until  the  issue  presented  had  been  determined  against  the 
bank.  The  effect  of  that  determination  was  that  the 
assets  did  not  belong  exclusively  to  the  bank,  but  consti- 
tuted a  trust  fund  in  the  hands  of  the  bank  for  all  of  the 
creditors  of  the  debtor  corporation.  It  may,  however,  be 
observed  that  if  the  questions  presented  upon  this  appeal 
had  been  discussed  and  urged  upon  the  court  upon  the 
former  appeal^  the  language  of  the  opinion  referred  to 
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might  have  been  made  to  more  accurately  cgg^ar^is  the 
views  of  the  court  upon  these  questiona 

We  think  that  the  defendant  bank  is  entitled  to  paetioi- 
pate  in  the  distribution  of  the  assets  in  its  hands.  Ihe 
findings  and.  judgments  complained  of  are  therefore  re- 
versed, and  the  cause  remanded  with  instr.uctions  to  find 
the  respective  claims  of  the  parties  in  accordance  ^with  t^us 
opinion,  and  to  decree  a  distributien  of  the  funds  accoid- 
ingly. 

BbYBRSSD  and  BBMANnW. 


New  Omaha  Thompson-Houston  Elbotbio  Liohx  Oom- 
pant  v.  johnebson  o.  bombold.* 

FiUB>  Mamh  4,  1908.    No.  12,806. 

1.  Personal  Injurj:   BuBOiBioiTr:    NsaiJomNCE:    Instbuction.    Whore 

eyidenoe  tended  to  show  that  a  lloeman  of  an  electric  lighting 
comiMUiy  was  Injured  by  inadvertently  passing  between  a  pair 
of  exposed  splices  situated  within  two  feet  of  a  post  on  wires 
carrying  a  strong  current  of  electricity,  and  that  the  la^  of  in- 
sulation had  continued  during  time  of  lineman's  employmeat, 
held  not  error  to  tell  the  jury  that  failure  to  make  reasonable 
efCort  to  proYide  a  safe  working  place  for  the  employee,  and  con- 
sequent negligence,  might  be  inferred  from  the  mere  tact  that 
the  splices  were  not  insulated,  if  the  jury  found  that  raasoaub^ 
care  would  have  required  their  insulation. 

2.  Due  Care:    Qusbtion  of  Fact.    Held,  that  whether  or  not  due  cfOtt 

on  the  lineman's  part  required  that  he  see  and  avoid  contact  with 
the  exposed  splices  was  properly  left  to  the  jury. 

3.  Evidence:   Assumption  of  Risk:    Question  of  Faot.    The  evidence 

showing  that  no  inspectors  were  employed,  and  that  lineman 
was  instructed  to  repair  or  report  defects  of  iiwuiatlon  obaervod 
by  him,  the  q^estion  as  to  whether  or  not  he  had  assumed  the 
risk  from  this  defect  of  insulation  was  properly  left  to  the  jury. 

4.  Beceipt:   Bstoffil.    One  to  whom  a  receipt  in  full  settlement  of 

all  damages  has  been,  in  order  to  procure  his  signature,  misread 
so  as  to  cause  him  to  think  it  a  reeeipt  and  settlement  of  ow^ 
tain  expenses  only,  is  not  estopped  from  disputing  its  validity 
by  the  fact  that,  relying  upon  such  information  as  to  Us  eon- 
tents,  he  digns  without  reading  it. 

*  Reversed  on  rehearing.    See  opinion,  p.  71,  po$t. 
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6.  Dunages.  Where  plaintiff,  an  electric  lineman  of  33  years  of  age, 
earning  $65  monthly,  has  been  injured  In  both  feet  and  one 
ankle  in  such  a  manner  as  to  compel  amputation  of  the  right 
foot  almost  eleven  months  later,  with  severe  suffering,  a  verdict 
for  ^5*000  will  not  be  reduced  or  set  aside  as  excessive. 

Error  to  the  district  court  for  Douglas  county :  Will- 
iam W.  KeysoR;  District  Judge.    Affirmed. 

Charles  J.  Greene,  Ralph  W.  Breckenridge,  James  O. 
Kinsler  and  W.  W.  Morsm4m,  for  plaintiff  in  error. 

Timothy  J.  Mahoney,  J.  J.  Boucher,  Herbert  M.  Crane, 
Thomas  D.  Crane  and  0.  B.  Erwin,  contra. 

Hastings,  O. 

June  12,  1899,  plaintiff  below,  Rombold,  commenced 
his  ax^tion  against  the  New  Omaha  Thompson-Houston 
Electric  Light  Company  to  recover  alleged  damages  in  the 
sum  of  f25,000  for  an  injury  received  by  him  in  defend- 
ant's service,  as  he  alleged,  in  the  following  manner :  That 
March  22,  1898,  he  entered  the  company's  employ  as  line- 
man, it  being  his.  duty  under  defendant's  direction  to  erect 
poles,  place  cross-bars  on  them,  and  string  wires  in  the 
streets  of  Omaha  wherever  and  whenever  defendant  di- 
rected; that  he  continued  in  the  company's  employ  up 
to  July  1,  1898,  and  on  that  day  was  stringing  wires  on 
poles  and  cross-bars  at  Jones  street,  between  Fourth  and 
Fifth ;  that  he  was  directed  to  climb  to  the  top  of  the  pole, 
about  45  feet,  for  the  purpose  of  stringing  a  wire  upon 
the  top  cross-arm ;  that  there  were  eight  cross-arms  about 
twenty  inches  apart  attached  to  the  pole,  and  on  each  arm 
electric  and  telephone  wires  to  the  number  of  from  four 
to  six,  the  wires  being  about  sixteen  inches  apart;  that 
there  were  twenty-six  electric  wires  covered  with  insulat- 
ing material;  that  on  the  second  cross-arm  from  the  top 
were  two  wires  fourteen  inches  apart,  known  as  No.  4, 
which  were  insulated,  and  charged  with  a  heavy  current 
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of  electricity;  that  these  wires  were  spliced  at  a  distance 
of  about  two  feet  west  from  the  cross-arm,  and  so  negli- 
gently that  the  ends  of  said  wires  extended  out  at  right 
angles  to  a  distance  of  one  inch  and  beyond  the  insula- 
tion ;  that  it  was  defendant's  duty  to  cover  all  splices  with 
tape,  prepared  for  that  purpose,  to  protect  employees  from 
contact  with  any  wires  not  insulated  and  from  receiving 
injuries  in  that  manner;  that  these  splices  were  not  taped, 
and  remained  without  any  covering  whatever;  that  plain- 
tiff went  up  on  the  east  side  of  the  cross-arms  and  to  the 
north  of  the  pole  between  these  two  wires,  completed  the 
stringing  of  the  wire,  started  to  descend  on  the  west  side 
of  said  cross-arm,  between  the  same  wires,  until  he  came 
to  a  point  between  the  said  splices,  and  there,  without  any 
fault  on  plaintilBf's  part,  his  right  arm  came  in  contact 
with  the  uncovered  splice  of  the  wire  next  to  the  pole,  and 
at  the  same  instant  the  back  of  his  left  shoulder  came  in 
contact  with  the  uncovered  splice  on  the  second  wire; 
that  this  permitted  a  "short  circuit"  betweai  the  wires 
through  the  body  of  the  plaintiff  as  a  conductor,  and  gave 
plaintiff  an  electric  shock  which  overpowered  him,  caused 
him  to  lose  his  hold,  and  threw  him  to  the  ground,  break- 
ing his  left  foot  and  right  ankle;  that  as  a  result  of  the 
injury  it  became  necessary  to  amputate  his  right  foot,  on 
May  25,  1899;  that  he  was  permanently  injured  and  ren- 
dered wholly  unaWe  to  perform  any  labor,  and  suffered 
great  pain,  to  his  damage  in  the  sum  of  $25,000,  and  that 
he  expended  for  medicine,  care  and  hospital  services  $600. 
The  answer  admits  defendant  is  a  corporation  lighting 
the  streets  of  Omaha  by  electricity,  and  maintaining  a 
plant  for  that  purpose;  admits  the  employment  of  the 
plaintiff  up  to  July  1,  1898,  as  alleged,  and  denies  plain- 
tiff's remaining  allegations.  The  answer  also  allies  that 
plaintiff's  employment  required  him  to  go  among  de- 
fendant's "live  wires";  that  his  work  required  great  care 
and  attention  on  account  of  dangerous  electricity,  as 
plaintiff  well  knew,  and  that  while  so  employed  he  re- 
ceived an  electric  shock  which  caused  him  to  fall  a  con- 
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fidderable  distance  to  the  ground;  but  says  that  it  was  not 
n^Iigent  toward  the  plaintiff,  and  that  his  fall  and  any 
other  injury  were  occasioned  entirely  by  the  careless  and 
n^Ugent  manner  in  which  he  performed  his  work  under 
conditions  all  of  which  he  well  knew. 

The  answer  also  alleges  that  on  October  12, 1898,  plain- 
tiff demanded  reimbursement  for  his  damage;  that  de- 
fendant, while  denying  liability,  paid  him  1325,  and  re- 
ceiyed  from  him  a  release  in  full  in  the  following  terms : 

'^Received  of  New  O&iaha  Thompson-Houston  Electric 
light  Co.  this  twelfth  day  of  October,  1898,  the  sum  of 
three  hundred  and  twenty-five  dollars,  in  full  satisfaction 
and  discharge  of  all  claims  accrued  or  to  accrue  in  respect 
of  all  injuries  or  injurious  results,  direct  or  indirect,  aris- 
ing or  to  arise  from  an  accident  sustained  by  me  on  or 
about  the  first  day  of  July,  1898,  while  in  the  employment 
of  the  above. 

"325.00.  J.  C.  ROMBOLD. 

**Witness:  W.  P.  White. 
"Address,  Omaha,  Neb.'' 

And  the  answer  alleged  that  this  release  was  intended 
to  and  did  cover  all  the  plaintiff's  claim  in  this  action. 

The  plaintiff's  reply  denied  all  this  answer  except  so 
far  aB  it  admitted  matter  in  his  petition ;  he  alleged  that 
the  defendant's  vice-president  and  general  manager.  White, 
represented  to  him  that  the  defendant  had  a  contract 
of  insurance  for  the  benefit  of  its  employees;  repre- 
sented that  the  insurance  company  was  required  to  and 
did  pay  for  injuries  received  by  defendant's  employees,  the 
amount  of  expenses  incurred  for  piedicine,  doctor's  service 
and  hospital  fees;  stated  that  the  f325  was  not  in  payment 
of  defendant's  liability,  but  a  payment  to  the  employee  re- 
gardless of  the  liability  of  defendant,  and  its  receipt  would 
be  no  discharge  of  the  defendant;  and  stated  further  that 
such  payment  was  simply  to  reimburse  plaintiff  for  his 
expenses;  allied  that  White  agreed  to  assist  plaintiff 
to  get  a  speedy  and  favorable  settlement  with  the  insurance 
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company,  and  agreed  that  in  addition  to  whatever  the  lat- 
ter should  pay,  defendant  would  in  April  following  pay 
plaintiff  $500,  and  give  him  employment  so  long  as  he 
saw  fit  to  retain  it;  that  at  defendant's  instance  plaintiff 
went  up  to  its  oflfice  to  meet  the  representative  of  the  in- 
surance company  and  make  a  settlement;  that  an  agree- 
ment was  entered  into  whereby  the  insurance  company 
was  to  pay  plaintiff  f325  as  his  expenses  incurred  by 
reason  of  the  injuries;  that  the  insurance  company's  repre- 
sentative paid  $325,  and  that  said  sum  was  received  by 
plaintiff  on  account  of  expenses  alone;  that  the  question 
of  damages  was  not  discussed  during  the  negotiations  for 
the  receipt;  that  plaintiff  did  not  read  the  receipt,  but  the 
insurance  company's  agent  pretended  to  read  it  and  mis- 
read it  so  that  from  the  reading  and  the  representations 
plaintiff  understood  that  it  was  simply  a  receipt  for  his 
expenses  and  had  nothing  to  do  with  any  claim  for  dam- 
ages, and  in  reliance  upon  such  understanding  and  repre- 
sentations he  signed  the  receipt;  that  White,  in  promising 
that  defendant  should  pay  $500  and  employ  plaintiff, 
acted  without  authority  and  without  intention  on  White's 
part  to  bind  defendant,  and  without  intention  that  defend- 
ant should  pay  plaintiff  any  such  sum,  and  with  intention 
to  defraud  and  deceive  plaintiff,  who  believed  in  and  re- 
lied upon  the  honesty  and  good  faith  of  White,  and  be- 
lieved fully  all  the  statements  made  by  him,  and  was  thus 
induced  to  sign  said  receipt  without  a  personal  examina- 
tion of  it ;  that  at  the  time  of  signing  such  receipt  he  was 
suffering  intensely  with  pain  and  ill  with  fever,  not  in  his 
right  mind,  and  in  no  condition  to  know  what  he  was  doing 
or  to  make  a  contract,  and  that  he  never  did  in  fact  agree 
to  any  settlement  of  his  damages. 

Under  these  issues  trial  was  had,  and  verdict  returned 
for  $15,000.  A  motion  for  a  new  trial  was  overruled,  and 
from  a  judgment  on  the  verdict  the  defendant  brings  error. 

Two  briefs  have  been  filed  on  behalf  of  the  defendant 
company.  The  first,  at  page  four,  is  summarized  by  its 
writer  as  follows : 
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**1.  The  company  did  not  owe  to  the  plaintiff  the  duty 
of  Inspectiiig  the  wires  and  making  repairs  in  order  that 
he  might  have  a  safe  place  to  work  at  the  place  where  this 
accident  occurred. 

"2.  It  was  the  duty  of  the  plaintiff  himself  to  observe 
the  condition  of  the  wires  where  he  was  working,  and  avoid 
contact  with  them  and  his  failure  to  do  so,  shown  by  his 
own  testimony,  defeats  a  recovery. 

"3.  The  court  below  erred  in  the  fifth  and  eighth  para- 
graphs of  the  charge,  and  in  refusing  to  direct  the  jury  to 
render  a  verdict  for  the  defendant^  on  defendant's  motion, 
upon  the  whole  of  the  evidence." 

The  other  brief  states  the  claims  of  defendant  as  follows : 

"1st.  A^uming  that  the  plaintiff  was  injured  in  the 
manner  he  describes,  can  it  be  said  that  his  injuries  were 
caused  by  the  failure  of  the  defendant  to  perform  any  duty 
it  owed  him  as  a  regular  lineman  engaged  in  its  service? 

"2d.  Assuming,  again,  that  at  the  time  of  the  accident 
the  condition  of  the  No.  4  wires  was  the  same  as  the 
plaintiff  found  them  in  October  following,  was  not  the 
hazard  incident  to  their  condition,  the  same  being  open 
and  obvious  to  even  a  casual  and  inexperienced  observer, 
one  of  the  assumed  risks  of  the  plaintiff's  employment? 

"3d.  Assuming,  again,  that  it  was  the  duty  of  the  de- 
f^idant  to  have  the  wires  proi)erly  taped  before  sending 
the  plaintiff  to  work  near  them,  and  that  it  had  neglected 
to  'pertorm  this  duty,  was  not  the  danger  incident  thereto 
an  open  and  obvious  one  which  the  plaintiff  \^as  bound  to 
see  and  guard  against,  and  his  failure  to  do  so  the  proxi- 
mate cause  of  his  injuries? 

"4th.  Is  the  plaintiff  not  bound  by  the  terms  of  the 
settiement,  evidenced  by  the  written  release,  signed  by 
him? 

"5th.  Are  not  the  damages  excessive?" 

Plaintiff  contends,  on  page  7  of  his  brief: 

"Ist  That  the  evidence  sustains  the  finding  of  the  jury 
that  the  defective  condition  alleged  was  in  existence  at 
the  time  of  the  injury. 
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"2d.  That  the  defendant  is  by  law  held  to  exercise  ordi- 
nary and  reasonable  care  to  provide  a  safe  place  for  iti^ 
employees  to  perform  their  duties;  that  this  reasonable 
and  ordinary  care  required  it  to  tape  all  splices  and  joints 
in  insulated  wires^  and  that  in  not  having  done  so  the  de- 
fendant was  guilty  of  negligenca 

"3d.  That  plaintiff  did  not  assume  the  risk  of  injury 
from  contact  with  the  untaped  splices  and  joints,  and  in 
any  event  whether  or  not  he  did  so  was  for  the  jury. 

"4th.  That  it  can  not  be  said,  as  a  matter  of  law,  that 
plaintiff  was  guilty  of  contributory  negligence  in  failing 
to  see  the  untaped  splices,  and  consequently  whether  or 
not  he  was  guilty  was  for  the  jury. 

"5th.  The  release  signed  by  plaintiff  was  obtained  by 
fraud  and  is  not  binding  upon  him  so  as  to  defeat  a  re- 
covery/' 

It  is  clear  from  the  examination  of  these  briefs  and  from 
the  record  that  the  question  in  this  case  is  upon  the  instruc- 
tions. If  the  view  of  the  law  adopted  by  the  trial  court  is 
sound,  there  is  evidence  to  support  the  findings  of  the  jury 
upon  each  disputed  question  of  fact.  These  are  practically 
two:  First — Were  the  uninsulated  splices  on  the  wires 
July  1,  1898,  and  were  they  the  cause  of  plaintiff's  fall? 
Second — ^Was  the  receipt  in  full  fraudulently  obtained, 
and  without  an  agreement  for  settlement? 

As  to  the  first,  there  is  plaintiff's  statement  as  to  the 
manner  of  his  fall ;  that  he  was  doubled  up  by  a  severe 
shock,  just  as  his  shoulders  were  passing  between  these  two 
wires,  strong  enough  to  draw  his  feet  from  the  lower  cross- 
bar on  which  they  rested.  He  also  says  that  his  right  arm 
and  the  back  of  his  left  shoulder  were  burned  by  the  electric 
discharge.  As  he  went  down  between  these  wires  with  his 
face  towards  the  pole,  these  exposed  points,  if  they  were 
then  there,  would  strike  him  naturally  at  those  places.  He 
says  that  on  October  1  or  2,  after  the  accident,  he  went  to 
the  place  and  found  the  exposed  splices.  They  seem  to 
have  remained  there  as  late  as  the  following  spring.  The 
attending  physician  testifies  to  the  presence  of  bums  ap- 
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parently  from  electrical  contact,  on  plaintiflf's  shoulder 
and  back,  at  his  first  examination  after  the  accident.  The 
line  foreman  for  defendant  testifies  that  he  examined  the 
place  of  the  accident,  with  a  view  to  ascertain  its  cause, 
immediately  after  it,  and  saw  nothing  of  the  splices  and 
he  thinks  he  would  have  seen  them  if  they  had  been  there. 
There  is  other  testimony  to  the  same  effect.  But  the  testi- 
mony goes  to  show  that  these  splices  were  put  on  at  some 
time  to  furnish  electricity  to  a  consumer,  and  when  tlie 
service  was  discontinued  the  service  wires  were  cut  away 
leaving  the  splices  and  short  projecting  ends  exposed.  The 
plaintiff  testifies  that  he  had  passed  by  this  place  and  was 
acquainted  with  the  line  at  that  point,  and  during  his 
.employment  with  defendant  there  had  been  no  service 
connection  there.  There  seems  to  have  been  none  after- 
wards, so  far  as  the  evidence  shows.  Defendant  seems  not 
to  have  attempted  to  show  when  the  service  wires  were  cut 
away,  or  the  history  of  these  splices  in  any  way.  It  con- 
tents itself  with  denying  that  they  were  there  on  July  1, 
1898.  It  would  seem  clear  that  there  was  evidence  for  the 
jury  to  consider  as  to  whether  or  not  the  exposed  points 
of  these  splices  were  there  on  July  1,  and  were  the  cause 
of  plaintiff's  shock.  Defendant  urges  that  the  first  posi- 
tive evidence  of  ^their  existence  dates  from  October  1, 
three  naonths  after  the  accident,  and  that  this  is  too  remote 
to  be  considered.  But  where  there  is  absolutely  nothing 
to  show  that  any  service  connection  at  this  point  had  been 
either  made  or  cut  during  that  time,  and  plaintiff  had 
been  incapable  of  getting  to  the  place  sooner  than  that, 
th^e  seems  no  error  in  admitting  this  evidence. 

As  to  the  other  question  of  fact,  defendant's  counsel  do 
not  claim  that  there  is  no  evidence  of  deceit  on  the  part  of 
its  manager,  White,  and  of  the  insurance  company's  agent, 
Gilbert.  They  do  not  claim  that  there  is  no  evidence  that 
the  signing  of  the  receipt  in  full  was  in  consequence  of 
Buch  deceit  They  say,  however,  that  there  was  no  fidu- 
ciary relation  between  plaintiff  and  either  White  or  Gil- 
bert; that  plaintiff  had  full  opportunity  oji  his  own  story 
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to  read  the  instrument,  and  if  he  did  not  do  so,  but  n^li- 
gently  signed,  he  is  estopped;  They  also  claim  that  the 
evidence  of  plaintiflf  alone  as  to  the  fraud  in  procuring 
his  signature  to  the  receipt  is  not  enough  to  overcome  that 
of  the  paper  itself,  which  was  executed  in  duplicate,  and 
the  testimony  of  White  and  Gilbert  in  denial  of  his  state- 
ments. It  seems  clear,  however,  that  plaintijBf-was  some- 
what corroborated  by  other  witnesses  as  to  negotiations 
with  White  touching  his  expenses,  and  by  the  circum- 
stances of  the  case.  If  the  trial  court;  was  correct  in  tell- 
ing the  jury  as  to  the  effect  to  be  given  to  the  statements 
of  White  and  Gilbert  to  plaintiff,  if  the  jury  should  find 
them  to  have  been  made  as  plaintiff  testified  they  were, 
then  it  must  be  conceded  that  the  verdict — that  this  re- 
ceipt constituted  no  valid  defense — ^is  supported  by  evi- 
dence. 

The  dispute  therefore  turns  upon  the  instructions  given 
by  the  trial  court,  and  as  to  these  the  question  is  rather 
in  reference  to  the  application  of  principles,  than  con- 
cerning principles  themselves,  of  law  involved  in  the  case. 
The  question  raised  as  to  the  sufficiency  of  the  evidence  of 
negligence  on  defendant's  part  turns  upon  the  trial  court's 
application  of  the  doctrine  of  an  absolute  duty  resting  on 
the  employer  to  make  reasonable  efforts  towards  provid- 
ing a  safe  place  for  the  employee  to  work. 
The  eighth  instruction  was  in  the  following  terms : 
"It  was  the  duty  of  the  defendant  company  to  exercise 
ordinary  and  reasonable  care  to  render  it  safe  for  the 
plaintiff  to  work  on  its  poles  and  among  the  electric-light 
wires.  If  such  a  degree  of  care  and  caution  required  said 
wires  to  be  insulated,  then  it  was  negligence  in  the  de- 
fendant to  permit  said  wires,  or  a  wire,  or  part  of  a  wire, 
to  be  without  proper  insulation,  and  thereby  subject  its 
lineman  to  risk  of  injury;  and  if  by  reason  of  a  want  of 
such  insulation  a  lineman,  without  fault  on  his  part, 
suffers  injuries,  then  the  negligence  of  the  company  would 
be  actionable  and  the  injured  lineman  could  recover 
proper  damagea'* 
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This  instruction  told  the  jury  that  it  was  compete^nt  for 
them,  if  they  concluded  that  "reasonable  care^'  required 
defendant  to  insulate  its  wires,  to  find  negligence  from 
the  simple  fact  that  the  wires  were  not  insulated.  A  com- 
plaint is  made  that  this  instruction  assumes  as  an  estab- 
lished fact  that  the  wires  were  not  insulated  when  the  ac- 
cident happened.  It  is  hardly  open  to  this  criticism.  It, 
of  course,  assumes  that  the  wires  may  not  have  been  in- 
sulated, but  does  not,  necessarily,  assume  anything  more 
than  that.  The  next  instruction  explicitly  told  the  jury 
that,  to  recover,  plaintiff  must  show  by  a  preponderance 
of  the  evidence  that  the  untaped  splices  were  on  the  wires 
when  he  was  hurt,  and  caused  his  shock  and  injury,  and 
that  the  fact  that  they  were  found  there  some  months 
afterward  would  not  alone  warrant  a  finding  that  they 
were  there  on  July  1.  This  instruction  -8  distinctly 
told  the  jury  that  if  they  thought  reasonable  care  and  cau- 
tion on  defendant's  part  required  the  taping  of  these 
splices,  and  plaintiff  was  hurt,  without  fault  on  his  part, 
because  they  were  not  taped,  he  could  recover.  That  is, 
the  trial  court  held  that  it  would  not  say  that  an  absolute 
duty  to  insulate  these  wires  at  that  point  rested  on  the 
defendant,  or  that  it  did  not  so  rest.  It  left  the  decision 
of  that  question  to  the  jury,  under  the  evidence.  Counsel 
complain  that  the  wording  of  the  instruction  led  the  jury 
to  believe  that  the  court  meant  to  say  that  an  absolute 
duty  to  insulate  the  splices  rested  on  defendant.  Such  is 
not  the  meaning  of  the  words,  and  if  the  distinguished 
counsel  of  defendant  desired  a  clearer  statement  of  the 
proposition  they  should  have  furnished  it.  In  truth,  their 
contention  was  then,  and  is  now,  that  under  the  facts  in 
this  case,  no  duty  to  this  plaintiff  on  defendant's  part  to 
insulate  these  wires  existed.  They  said  then,  and  say  now, 
that  defendant  was  relying  upon  plaintiff  and  his  fellow 
linemen  to  do  just  this  work  of  insulating,  and,  if  he  and 
th^  did  not  do  it,  they  had  no  right  to  complain  of  the 
consequences.  The  evidence  is  that  there  were  no  in- 
spectors of  work  of  this  kind  other  than  the  linemen  and 
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their  foreman.  The  latter  testified  that  the  duty  of  finding 
and  repairing  such  defects  rested  upon  the  lineman  who 
first  went  up  the  pole;  that  if  any  such  defects  were  found 
the  lineman  should  repair  them  at  once,  if  he  could,  and  if 
not,  report  them.  Plaintiff  testified  that  no  duty  of  in- 
spection rested  upon  him,  but  admitted  that  if  he  saw  such 
a  place  his  instructions  were  to  tape  it  or  report  it,  and 
that  there  were  no  inspectors  of  the  line  other  than  the 
linemen  themselves.  He  also  testified,  as  has  been  stated, 
that  no  work  on  the  line  at  this  point  had  been  done  while 
he  was  with  the  company.  He  stated,  too,  that  these  were 
the  only  untaped  splices  he  ever  found  on  the  lines.  There 
was  !!<?  plea,  and  there  is  now  no  claim,  that  he  was  injured 
by  a  I'v'llow  servant's  negligence.  Under  these  circum- 
stances the  trial  court  left  the  question,  as  to  whether 
plaintiff  assumed  the  risk,  to  the  jury,  as  he  had  done  the 
question  whether  leaving  the  splices  untaped  was  negli- 
gence on  defendant's  part.  This  was  done  by  instructions 
numbers  5  and  6,  as  follows : 

"When  the  plaintiff  entered  the  employment  of  the  de- 
fendant, he  assumed  all  of  the  ordinary  and  usual  risks 
incident  to  the  work  that  he  was  hired  to  do ;  but  he  did 
not  assume  any  risk  of  which  he  had  no  knowledge  and 
which  was  due  to  the  negligence  of  the  defendant.  In 
going  about  and  performing  his  work,  the  plaintiff  had 
the  right  to  assume  that  the  defendant  had  exercised 
reasonable  care  to  furnish  him  a  reasonably  safe  working 
place,  and  he  was  not  required  to  suspect  that  the  defend- 
ant had  been  guilty  of  negligence,  or  to  make  any  such 
investigation  or  inspection  as  would  be  prompted  only  by 
the  suspicion  that  the  defendant  had  omitted  to  perform 
its  duty. 

"If  you  believe  from  the  preponderance  of  the  evidence 
that  the  plaintiff  was  injured  as  alleged  in  his  i)etition, 
and  that  said  injuries  were  the  result  of  a  risk  usual  and 
incident  to  the  work  of  a  lineman,  and  not  to  the  negli- 
gence of  the  defendant  alone,  your  verdict  must  be  for 
the  defendant;  but  if  you  do  not  find  that  his  accident  was 
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the  result  of  a  risk  assumed  .by  him  when  he  engaged  in 
said  work  as  a  lineman  for  the  defendant,  then  you  will 
proceed  to  examine  the  evidence  and  determine  therefrom 
whether  or  not  said  accident  is  attributable  to  the  negli- 
gence of  the  plaintiflf  or  of  the  defendant,  or  both,  or 
neither." 

That  is  to  say,  the  jury  were  told  to  determine  whether 
this  risk  from  these  untaped  splices  was  one  which  the 
plaintiff  assumed  when  he  undertook  the  work,  and  as  to 
which  he  was  expected  to  look  out  for  himself,  or  whether 
it  was,  as  he  claimed,  the  only  instance  of  uninsulated 
splices  on  the  line  and  a  risk  which  reasonable  care  on  the 
defendant's  pari;  woul^  and  should  have  prevented. 

Plantiflf  urges  that  assumption  of  the  risk  by  him  is 
not  pleaded,  and  cites  Union  Stock-Yards  Co.  v.  Goodwin, 
57  Neb.  138.  That  case  holds  that  the  company  could 
get  no  advantage  from  assumption  of  risk  on  Goodwin's 
pari,  by  his  continuing  to  work  with  knowledge  of  a  rule 
that  loaded  cars  were  to  be  taken  to  the  chutes  without 
inspection,  because  no  such  assumption  of  the  risk  was 
pleaded.  It  is  contended  that  in  this  case  the  only  issues 
raised  are  denial  of  the  untaped  splices  and  settlement, 
and  that  no  assertion  is  made  that  plantiflf  assumed  the 
risk.  No  exception,  however,  was  taken  by  plaintiflf  to 
instruction  5,  and  it  is  clear  that  the  trial  was  conducted 
by  both  parties  under  the  theory  that  the  plaintiflf  assumed 
the  ordinary  risks  incident  to  his  employment,  and  that 
these  could  be  shown.  *The  jury,  however,  found  that  this 
one  from  untaped  splices  was  not  among  them,  but  was 
the  result  of  his  employer's  neglect.  The  trial  court  evi- 
dently took  the  view  that  it  was  at  least  possible  for  im- 
partial and  reasonable  jurors  to  take  the  view  that  the 
exi)08ed  conditions  of  these  wires  was  due  to  the  em- 
ployer's neglect  of  the  proper  precautions  for  the  em- 
ployee's safety,  and  that  the  latter  had  no  knowledge  of 
any  such  danger  from  an  untaped  splice,  and  therefore 
did  not  assume  it.  To  the  contention  of  defendant  that 
because  it  was  plaintiflf's  duty  to  look  for  this  defect  and 
9 
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remedy  it,  therefore  he  is  chargeable  with  knowledge  of 
it  and  assumed  all  risk  from  it,  the  reply  is  that  the  evi- 
dence does  not  show  any  such  duty  of  inspection;  that 
plaintiff  is  simply  a  lineman ;  and  that  the  most  which  the 
.  evidence  shows  is  that  he  was  charged  with  the  duty  of 
repairing  or  reporting  structural  defects  which  came 
under  his  observation.  We  are  not  prepared  to  say  that, 
under  this  evidence,  the  trial  court  was  wrong  either  in 
leaving  to  the  jury  the  question  as  to  whether  exposed 
splices  might  constitute  negligence,  or  in  submitting  the 
question  as  to  plaintiff's  assuming  the  risk. 

The  question  as  to  contributory  negligence  is  urged  at 
length.  Defendant  claims  that  these  exposed  splices  con- 
stituted so  obvious  a  danger  upon  two  wires,  which  the 
lineman  must  have  known,  from  the  fact  that  they  w«*e 
both  spliced,  to  be  corresponding  positive  and  negative 
wires  of  a  circuit,  that  to  go  between  them  without  any 
attention  to  the  insulation  was  foolhardiness.  It  appears 
that  the  linemen  were  instructed  as  to  the  danger  of  a 
^^short  circuit"  between  positive  and  n^ative  wires,  but  it 
does  not  clearly  appear  that  there  was  anything  unusual 
or  out  of  the  ordinary  in  the  manner  in  which  plaintiff 
in  this  instance  performed  his  work.  If  the  exposed  splices 
were  there  on  July  1,  they  seem  to  have  escaped  the  fore- 
man's notice  when  he  was  looking  for  the  cause  of  the  ac- 
cident. There  was  some  testimony  tending  to  show  that 
different  wire^  were  paired  as  positive  and  negative  at 
different  times,  and  that  the  workmen  depended  upon  the 
insulation. 

Counsel  for  plaintiff  claims  that  there  is  no  pleading 
of  contributory  negligence,  and  therefore,  if  there  was 
any,  it  can  not  avail  the  defendant.  In  this  again  we  find 
that  counsel  took  no  exceptions  to  the  instruction  in  which 
this  question  was  submitted  to  the  jury.  They  treated  this 
answer,  with  its  allegations  of  plaintiff's  negligence  and 
denial  of  any  on  defendant's  part,  as  a  plea  of  contributory 
negligence,  and  permitted  the  court  to  so  instruct  without 
exception.    They  can  not  now  claim  this  issue  is  not  in  the 
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case.  If  the  eyidence  of  his  starting  down  between  these 
wires,  with  the  exposed  splices  there,  is  conclusive  proof 
of  contributory  negligence  on  plaintiff's  port,  he  ought  not 
to  recover,  and  the  court  should  have  so  instructed  the 
jury.    The  question,  however,  was  left  to  the  jury. 

It  is  complained  that  there  was  error  in  telling  the  jury, 
in  the  seventh  instruction:  ^^Neither  negligence  nor  con- 
tributory negligence  can  be  presumed.  Whoever  alleges 
that  another  was  guilty  of  negligence  or  contributory 
n^ligence  must  establish  it  by  a  preponderance  of  the  evi- 
dence, or  fail  in  his  action  or  defense.'' 

It  is  claimed  that  this  omits  a  feature  present  in  this 
case,  namely,  that  a  party's  own  evidence  may  show  con- 
tributory negligence.  But  by  instruction  No.  11  the  court 
told  the  jury :  "If  plaintiff's  own  testimony  tends  to  show 
that  he  was  guilty  of  carelessness  which  caused  or  aided 
in  causing  his  injuries,  then  the  burden  shifts  and  it  de- 
volves ui>on  the  plaintiff  to  satisfy  you  by  a  preponder- 
ance of  the  evidence  that  he  was  not  guilty  of  contributory 
negligence." 

Is  seems  to  be  conceded  that  if  these  were  in  one  in- 
struction they  would  together  correctly  state  the  law.  It 
is  thought  that  they  must  be  considered  together.  If 
th^r  effect,  when  so  taken  together,  is  to  correctly  submit 
the  issue  of  contributory  negligence,  the  placing  of  them 
in  separate  paragraphs  can  hardly  have  been  prejudicial. 
It  is  thought  that  the  trial  court  was  right  in  refusing  to 
say,  as  a  matter  of  law,  that  the  proof  showed  contributory 
negligence,  and  that  defendant  can  not  justly  complain  of 
the  manner  in  which  the  instructions  submitted  this  ques- 
tion. 

It  remains  to  consider  the  questions  raised  as  to  the 
settlement,  and  to  excessive  damages.  The  settlement 
seems  to  have  been  the  hardest  contested  matter  at  the 
trial.  In  r^;ard  to  this,  defendant's  manager,  White,  and 
Oilbert,  the  insurance  company's  western  agent,  both  de- 
nied plaintiff's  statement,  and  it  is  insisted  now  that  the 
receipt,  backed  by  their  testimony,  is  conclusive  against 
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plaintiff.  The  right  of  plaintiff  to  have  this  question  sub- 
mitted to  a  jury  on  the  trial  court's  view  of  the  law  has 
been  indicated.  The  court  refused  an  instruction  in  these 
terms:  "If  you  And  from  the  evidence  that  plaintiff  had 
the  capacity  to  read  the  release  signed  by  him  in  duplicate 
and  that  Gilbert  pretended  to  read  same  to  plaintiff, 
though  you  believe  Gilbert  in  fact  misread  said  release, 
yet  if  before  plaintiff  signed  it  the  plaintiff  had  an  oppor- 
tunity to  read  it,  but  nevertheless  chose  to  rely  upon  what 
Mr.  Gilbert  told  him  about  its  contents,  the  plaintiff 
is  estopped  by  his  own  negligence  from  claiming  that  said 
release  is  not  legal  and  binding  upon  him  according  to  its 
terms.'' 

The  instruction  actually  given  was  as  follows :  "If  you 
find  from  a  clear  preponderence  of  the  evidence  that  the 
paper  offered  as  a  release  does  not  correctly  recite  the 
settlement  that  was  in  fact  made  between  the  plaintiff  and 
Mr.  White  or  Mr.  Gilbert,  or  both ;  and  if  you  further  find 
that  the  settlement  really  made  was  limited  to  the  matter 
of  doctor's  bills  and  hospital  expenses,  and  that  the  plain- 
tiff was  induced  lo  sign  such  release  by  its  beiqg  misi'ead 
to  him  in  such  a  way  as  to  cause  him  to  understand  and  be- 
Jieve  that  it  was  a  receipt  only  to  an  insurance  company 
for  money  paid  on  account  of  his  hospital  expenses  and 
doctor's  bill,  and  not  on  account  of  his  injuries  generally, 
and  if  such  misreading  was  done  for  the  purpose  of  de- 
ceiving him,  and  procuring  his  signature  to  a  paper  which 
was  contrary  to  the  settlement  he  was  making,  the  plaintiff 
would  not  be  bound  by  such  receipt  If  you  fijid  that  said 
release  is  not  binding  on  the  plaintiff,  th«n  you  will  pro- 
ceed to  a  consideration  of  the  evidence  with  respect  to  the 
charge  of  negligence  made  against  the  defendant;  but  if 
you  find  that  said  release  truly  states  the  settlement  that 
was  made  when  the  receipt  was  signed,  then  you  need  pro- 
ceed no  further  in  the  consideration  of  the  case,  but  should 
return  a  verdict  for  the  defendant 

As  before  stated,  unless  plaintiff  is  to  be  held  to  have 
been  under  a  duty  to  read  this  paper  and  so  inform  him* 
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self  as  to  its  contents,  and  to  be  estopped  from  denying 
its  validity  inasmneli  as  he  did  not  do  so,  there  is  evidence 
that  shonld  go  before  the  jnry.  Upon  this  question  of  es- 
toppel by  reason  of  failure  to  read  the  release  defendant 
cites  and  relied  upon  Walldce  v.  Chicago^  ^t.  P.  M.  d 
O.  R.  Co.,  67  la.  547,  25  N.  W.  772.  The  instruction, 
which  in  that  case  the  court  says  should  have  been  given, 
does  bear  a  considerable  analogy  to  the  one  tendered 
at  the  trial  of  this  case.  It,  however,  wholly  omits  the 
misreading  to  induce  signature,  charged  in  the  present 
case  and  mentioned  in  the  instruction  here  given.  The 
court  in  the  Iowa  case  expressly  says  of  the  plaintiff  (p. 
550) :  "He  does  not  claim  that  he  requested  the  instru- 
ments to  be  read  to  him,  and  that  the  contents  were  pur- 
posely misrepresented  in  the  reading,  or  that  he  was  de- 
ceived by  any  sleight  of  hand,  legerdemain,  or  artifice." 
In  the  present  case  the  court  was  asked  to  say,  as  a  matter 
of  law,  that  plaintiff,  because  he  could  read,  had  the  op- 
portunity to  read  it  and  did  not,  but  relied  upon  the  other 
party,  was  estopjyed  to  deny  the  effect  of  an  instrument 
which  he  claimed,  and  has  some  corrobaration  in  claiming, 
did  not  represent  the  agreement  he  had  made,  and  which, 
he  says,  was  intentionally  misread  to  him  to  procure  his 
signature.  We  hardly  think,  it  can  be  pronounced  error 
to  tell  the  jury  that  if  they  found  the  plaintiff's  allegations 
8upi>orted  by  a  clear  preponderance  of  the  evidence,  the 
receipt  was  not  binding. 

Upton  V.  Trihilcockj  91  U.  S.  45,  23  L.  ed.  203,  cited 
by  defendant,  was  a  case  of  suit  by  an  assignee  against  a 
stockholder  for  unpaid  portions  of  the  capital  stock.  As 
against  the  creditors,  the  taking  of  the  stock  upon  fraud- 
ulent representations  was  held  to  fix  the  liability,  unless 
the  contract  had  been  seasonably  repudiated  and  the  stock 
tendered  back  on  rescission.  Upon  the  latter  question,  it 
was  held  that  plaintiff  had  a  right  to  the  opinion  of  the 

jury. 

In  Woodbfidge  v.  DeWitt,  51  Neb.  98,  100,  this  court 
says:    ^t  is  elementary  that  where  a  contract  is  reduced 
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to  writing,  parol  evidence  is  not  admissible  to  contradict 
it  or  vary  its  terms.  It  is  also  true  that  a  party  can  not 
generally  avoid  the  effect  of  a  written  instrument  by  show- 
ing that  he  signed  it  without  reading  it  or  in  ignorance  of 
its  terms,  but  he  may  avoid  it  for  fraud.  The  general  rule 
referred  to  is  not  applicable  in  a  suit  between  the  original 
parties  to  the  contract,  where  the  defense  is  that  the  writ> 
ing,  by  reason  of  fraud,  does  not  embrace  the  contract  ac- 
tually made."  The  third  paragraph  of  the  syllabus  of  the 
same  case  says  that  there  is  no  estoppel  where  fraud  is 
resorted  to  "in  order  to  induce  the  other  to  sign  without 
reading."  If  a  "clear  preponderance  of  the  evidence^'  in 
the  present  case,  as  the  jury  found,  shows  that  this  writing 
did  not  represent  the  contract  made,  and  that  it  was  mis- 
read to  plaintiff  by  those  procuring  it  for  defendant,  the 
conclusion  seems  inevitable  that  it  was  done  to  induce  him 
tx)  sign  without  reading.  The  jury  was  told  that  the  evi- 
dence must  show  **by  a  clear  preponderance"  that  it  was 
for  this  purpose. 

A  contention  is  made,  but  apparently  not  with  great 
confidence,  that  the  |325,  which  was  paid  on  the.settle- 
ment,  should  be  returned.  The  trial  court  instructed  that 
if  the  settlement  was  void  the  $325  must  be  credited  upon 
the  damages.  If  the  fraud  was  established,  and  plaintiff's 
claim  was  found  to  exceed  thi^  sum  paid,  this  seems  to  make 
a  just  application  of  the  money.  As  counsel  for  plaintiff 
say,  the  settlement  admitted  to  have  been  made  of  the  ex- 
penses, is  not  sought  to  be  impeached.  It  would  seem  that 
only  the  writing,  so  far  as  it  embodies  a  settlement  of 
damages,  is  attacked,  and  no  obligation  to  restore  the  $325 
rested  upon  plaintiff.  Missouri  P.  R.  Co.  v.  Goodholm, 
60  Pac.  (Kan.)  1066;  O'Brien  v.  OhicagQj  M.  d  8t.  P.  R. 
Co.,  89  la.  645,  657. 

It  is  urged  that  the  damages  are  excessive,  and  so  much 
so  as  to  show  passion  and  prejudice  on  the  jury's  part 
Oases  are  cited  in  which,  for  loss  of  a  foot,  awards  some- 
what smaller  than  this  one  have  been  held  excessive  and 
remittiturs  ordered.     Other  cases  are  cited  by  plalntifl 
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where  the  award  for  the  loss  of  a  foot  was  larger  than  in 
this  case  and  was  yet  sustained.  In  this  case  both  feet 
were  injured,  the  right  one  was  amputated  nearly  eleven 
months  after  the  injury  and  after  much  suffering.  The 
plaintiff  was  33  years  of  age,  and  earning  f  65  monthly  at 
his  employment  It  can  not  be  said  that  the  amount  alone 
of  this  verdict  is  such  as  should  absolutely  set  it  aside.  It 
is  true  that  for  a  slightly  smaller  sum  an  annuity  to  the 
full  amount  of  plaintiff^s  former  earnings  could  be  ob- 
tained, and  his  present  earning  capacity  must  be  some- 
thing. On  the  other  hand,  his  sufferings  have  undoubtedly 
been  great  and  their  value  can  not  be  adequately  measured. 
We  have  no  measure  which  we  can  apply  to  determine  that 
any  reduction  should  be  made  in  these  damages.  If  the 
findings  that  there  waa  negligence  of  the  defendant,  no 
contributory  negligence  of  plaii^tiff,  no  assumption  of  the 
risk  and  no  settlement  of  damages,  are  all  sustained,  it 
would  seem  that  the  judgment  should  be  affirmed. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  affirmed. 

EiBKPATRiGK  and  LoBiNGiEB,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 

The  following  opinion  on  rehearing  was  filed  January 
6, 1904.    Judgment  below  reversed: 

L  Employer:  Emflotkb:  Reasonable  Cabe  in  Insubing  Safety  or 
Latteb.  Ordinarily,  in  providing  his  employees  with  a  place  to 
work,  or  tools  and  appliances  with  which  to  work,  an  employer 
is  bound  to  exercise  reasonable  care  to  insure  the  safety  of 
such  employees. 

2.  Continuing  Duty.  The  foregoing  duty  is  a  continuing  one,  and 
the  employer  is  also  bound  to  keep  such  place,  tools  and  appli- 
.anoes  in  a  reasonably  safe  condition,  and  to  make  seasonable  in- 
spection with  that  end  in  view. 

8.  IHity  D^woMxkg  Upon  Employee.    But  where,  from  the  nature  of 
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the  work,  the  contract  of  employment,  or  other  facts  and  cir- 
cumstances, the  duty  to  make  inspection  and  discover  defects 
devolves  upon  the  employee,  the  employer  is  not  liable  for  an 
injury  resulting  to  such  employee  from  a  defect  which  the  latter, 
by  reasonable  inspection,  would  have  discovered. 

4.  Instruction.     An  instruction  which,  in  effect,  directs  a  finding  on 
an  issue  upon  which  the  evidence  is  conflicting,  is  erroneous. 

Albert,  0. 

This  case  is  before  us  on  rehearing.  The  former  opinion 
is  reported  ante  p.  54,  and  contains  a  statement  of  the 
issues  and  of  the  questions  presented  for  review.  By  refer- 
ence to  that  opinion  it  will  be  seen  that  the  defendant  is  a 
corporation,  and  maintains  a  system  of  wires  for  the  pur- 
pose of  carrying  electricity  for  lighting  and  other  pur- 
poses ;  that  the  action  is  for  damages  for  personal  injuries 
sustained  by  the  plaintiff  while  in  the  employ  of  the  de- 
fendant, and  in  the  course  of  his  employment  as  a  line- 
man; that  the  injuries  were  occasioned  by  his  coming  in 
contact  with  the  ends  of  spliced  wires,  which  ends,  it  Is  al- 
leged, were  not  insulated.  Negligence  is  the  gist  of  the 
action,  and  the  negligence  upon  which  the  plaintiff  bases 
Ins  right  to  recovery  is  the  omission  of  the  plaintiff  to  in- 
sulate the  ends  of  the  wires  with  which  he  came  in  contact. 

We  are  satisfied  with  the  conclusion  reached  in  the 
former  opinion  ui)on  every  question,  save  that  relating  to 
the  eighth  paragraph  of  the  charge  to  the  jury,  which  is  as 
follows:  "It  was  the  duty  of  the  defendant  company  to 
exercise  ordinary  and  reasonable  care  to  render  it  safe  for 
the  plaintiff  to  work  on  its  poles  and  among  the  electric 
light  wires.  If  such  a  degree  of  care  and  caution  required 
said  wires  to  be  insulated,  then  it  was  negligence  in  the 
defendant  to  permit  said  wires,  or  a  wire  or  part  of  a 
wre,  to  be  without  proper  insulation,  and  thereby  subject 
its  linelnen  to  risk  or  injury ;  and  if  by  reason  of  a  want  of 
such  insulation,  a  lineman,  without  fault  on  his  part,  suf- 
fers injuries,  then  the  negligence  of  the  company  would 
be  actionable  and  the  injured  lineman  could  recover  proper 
damages." 
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It  is  undoubtedly  a  general  rule  of  law  that  the  em- 
ployer is  bound  to  exercise  reasonable  care  not  to  expose 
his  employees  to  unreasonable  or  extraordinary  danger 
by  putting  them  to  work  in  dangerous  places  or  with 
dangerous  tools  and  appliances.  2  Thompson,  N^ligence, 
972;  Wood,  Law  of  Master  and  Servant,  sec.  398.  This  rule 
not  only  makes  it  the  duty  of  the  employer  to  provide  suit- 
able tools  and  appliances  in  the  first  instance,  but  also  to 
use  all  reasonable  care  in  keeping  them  safe  and  service- 
able, and  to  make  seasonable  inspection  of  the  condition 
thereof  with  that  end  in  view.  Union  Stock-Yards  Co.  v. 
Qoodwin,  57  Neb.  138;  Brann  v.  Chicago^  R.  I.  d  P.  It. 
Co.,  53  la.  595,  36  Am.  Rep.  243;  Ford  v.  Fitchburg  B. 
Co.,  110  Mass.  240 ;  Shanny  v.  Androscoggin  Mills,  66  Me. 
420;  Solomon  B.  Co.  v.  Jones,  30  Kan.  601;  Chicago 
d  N.  W.  B.  Co.  V.  Jackson,  55  111.  492,  8  Am.  Rep.  661. 
The  forgoing  rule  is  subject  to  many  qualifications  and 
exceptions,  one  of  which  is  that  where,  from  the  nature  of 
the  work,  the  contract  of  employment,  or  other  facts  and 
circumstances,  it  is  the  duty  of  the  employee  to  make  in- 
8i)ection  and  discover  defects  in  the  tools  or  appliances 
furnished  him,  the  employer  is  not  liable  for  an  injury 
resulting  to  such  employee  from  a  defect  which  the  latter, 
by  reasonable  inspection,  could  have  discovered.  McGorty 
V.  Southern  New  England  Telephone  Co.,  69  Conn.  635,  61 
Am.  St  Rep.  62;  20  Am.  &  Eng.  Ency.  Law  (2d  ed.)  142, 
and  cases  cited.  In  other  words,  under  such  circumstances, 
it  is  no  longer  the  duty  of  the  employer  to  protect  the  em- 
ployee against  such  defects,  but  of  the  latter  to  protect 
himself. 

One  of  the  theories  of  the  defense  in  this  case,  abund- 
antly supported  by  the  evidence,  is  that  it  was  a  part  of 
the  duty  of  the  plantiflf  as  a  lineman,  from  the  nature  of  his 
work,  his  contract  of  employment,  and  the  facts  and  cir- 
cumstances in  the  case,  to  inspect  the  wires,  among  which 
he  worked,  for  defects  and  imperfections,  including  such 
defects  as  those  alleged  to  have  caused  the  injury  in  ques- 
tion; that  a  reasonable  inspection  would  have  disclosed 


74  NEBRASKA  REPORTS.  [Vol.  68 

New  Omaha  Thompson- Houston  Electric  Light  Co.  v.  Uombold. 

such  defects ;  and  that  he  failed  to  make  such  inspection. 
In  other  words,  one  of  the  issues  of  fact  in  the  case  is 
whether  it  was  the  duty  of  the  defendant  to  protect  the 
plaintiff  from  the  defects  in  question,  or  whether  that  duty 
devolved  upon  the  latter  himself.  The  instruction  referred 
to  is  to  the  effect  that  such  duty  devolved  upon  the  defend- 
ant, and  amounted  to  the  direction  of  a  finding  against 
the  defendant  on  that  issue.  That,  in  view  of  the  evidence, 
which,  to  say  the  least,  is  sufficient  to  entitle  the  defend- 
ant to  the  submission  of  that  issue  to  the  jury,  is  erroneous. 
We  have  not  overlooked  the  qualification  in  the  instruc- 
tion that  the  injury  must  have  been  without  fault  on  the 
part  of  the  plaintiff.  But  it  is  obvious,  we  think,  that  this 
was  not  intended  to  qualify  or  limit  the  duty  imposed* 
upon  the  defendant  by  the  first  sentence,  but  rather  to 
cover  the  theory  of  contributory  negligence.  As  thus 
qualified,  the  instruction  still  assumes  that  the  duty  de- 
volved upon  the  defendant,  which  was  one  of  the  questions 
for  the  jury. 

We  have  examined  the  other  instructions  in  this  case, 
especially  those  relating  to  contributory  negligence  and 
the  assumptions  of  risks  by  an  employee,  and  find  nothing 
that  would  warrant  us  in  holding  that  the  error  hereinbe- 
fore pointed  out  is  cured  by  any  other  portion  of  the 
charge. 

The  plaintiff  contends,  however,  that  the  defects  in  ques- 
tion were  in  the  original  construction  of  the  line,  and  were 
not  such  as  the  plaintiff  could  be  expected  to  look  for  or 
discover.  But  the  evidence  is  amply  sufficient  to  sustain  a 
finding  that  it  was  the  duty  of  the  linemen  to  look  for  and 
discover,  not  only  defects  which  arose  from  accident  or 
wear  and  tear,  but  defects  of  every  character,  including 
those  in  the'  original  construction.  Hence,  whether  the 
defects  which  caused  the  injury  were  in  the  original  con- 
struction, or  originated  afterward,  is  immaterial  for 
present  purposes. 

It  is  recommended  that  the  former  judgment  of  this 
court  be  vacated,  that  the  judgment  of  the  district  court 
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be  reversed,  and  the  cause  remanded  for  further  proceed- 
ings according  to  law. 

Barnes  and  Glanvillb,  CC,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  former  judgment  of  this  court  is  vacated,  the 
judgment  of  the  district  court  is  reversed,  and  the  cause 
remanded  for  further  proceedings  according  to  law. 

Bevebsbd  and  bemandbd. 


Falls  City  State  Bank  v.  John  Wbhrli. 

Filed  Maboh  4,  1908.    No.  12,712. 

1.  Check:    Payee:    Right  or  Action:    Drawee:    Funds.     The  payee 

of  a  check  haa  a  rigbt  of  action  against  the  drawee  if  the  latter 
has  funds  to  meet  it  when  it  is  presented. 

2.  Bwidenoe:    Agbeement:   Honob  or  Checks.    Evidence  held  sufficient 

to  sustain  a  finding  that  there  was  an  agreement  by  the  bank 
to  honor  checks  to  be  given  in  payment  for  a  car-load  of  horses 
hy  the  drawers. 

S. :  :  .  LiABiUTT  of  Bank.    An  agreement  to  honor 

checks  for  a  car-load  of  horses,  the  drawee  bank  to  be  secured 
by  a  draft  and  bill  of  lading  on  their  shipment,  held  valid,  and 
the  bank  liable  for  the  payment  of  the  checks,  it  having  sufficient 
funds  for  such  purpose  derived  from  the  draft. 

4.  Objection:  Otheb  Liabujtt.  It  is  no  objection  to  such  an  agree- 
ment that  the  drawers  were  already  indebted  to  the  bank  on 
other  transactions. 

Erbob  to  the  district  court  for  Richardson  counly: 
Gharlbs  B.  Lbtton^  Distbigt  Judgb.    Affirmed. 

Isham  Beavis  and  Frank  ReaviSj  for  plaintiff  in  error. 

Francis  Martinj  John  Kenniah  and  Arthur  J.  Weaver. 
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Hastings,  O. 

The  first  error  complained  of  in  this  case  is  that  the  bill 
of  particulars,  originally  filed  in  justice  court,  and  on 
which,  by  agreement,  the  case  was  subsequently  tried  on 
appeal  in  the  district  court,  does  not  state  a  cause  of  action. 
The  petition  alleges  that  the  defendant  bank  is  a  corpora- 
tion; that  on  May  16,  1901,  the  plaintiff,  Wehrli,  sold  to 
M.  A.  and  Jacob  Miller,  doing  business  in  the  name  of  M. 
A.  Miller,  a  horse  for  f78;  that  the  Millers  shipped  the 
horse  to  St  Louis,  and  detposited  with  defendant  for  plain- 
tiff's use  f  78  as  the  proceeds  of  the  sale,  and  that  the  de- 
fendant bank  agreed  to  pay  plaintiff  the  amount  on  Mil- 
ler's order;  that  the  Millers,  father  and  son,  gave  their 
check  in  the  name  of  M.  A.  Miller  in  plaintiff's  favor  for 
the  amount;  that  it  was  presented,  and  payment  by  de- 
fendant refused ;  that  the  defendant  holds  the  said  sum  of 
178,  the  proceeds  of  said  sale  of  plaintiff's  horse  so  de- 
posited by  the  Millers,  for  plaintiff's  use  and  benefit,  and 
is  indebted  to  the  plaintiff  in  the  sum  of  f78  and  interest, 
and  f 3  protest  fees  upon  the  check. 

Defendant  admitted  its  incorporation,  and  denied  the 
other  allegations  of  the  bill  of  particulars.  It  claims  that 
there  is  no  privity  of  contract  between  plaintiff  and  de- 
fendant, and  no  cause  of  action  is  alleged  for  that  reason. 
We  are  unable  to  hold  to  this  contention.  It  is  well  set- 
tled in  this  state  that  the  payee  of  a  check  has  a  right  of 
action  against  the  drawee  for  the  amount  if  the  money  is 
still  there.  Fonner  v.  Smith,  31  Neb.  107,  11  L.  R.  A. 
528,  28  Am.  St.  Rep.  510;  Union  P.  R.  Co.  v.  Metcalf,  50 
Neb.  452,  461;  Columbia  Nat  Bank  of  Lincoln  v.  Ger- 
man Nat.  Bank  of  Lincoln^  56  Neb.  803,  807.  There  seem 
to  be  facts  enough  alleged  to  justify  the  bringing  of  an 
action  by  the  payee  of  this  check.  He  alleges  that  the 
money,  expressly  deposited  to  pay  it,  is  still  in  the  bank. 

It  is  next  claimed  that  the  allegations  and  proof  do  not 
agree.  The  basis  of  this  claim  is  the  fact  that  among  the 
allegations  of  the  bill  of  particulars  is  that  the  horse  was 
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sold  in  St  Louis,  and  the  proceeds  of  the  sale,  in  the  sum 
of  |78,  deposited  with  the  defendant.  The  evidence  dis- 
closes that  the  horse  was  bought  May  16,  f  2  paid  in  money 
and  $78  by  the  check  on  the  bank  dated  May  18,  and  the 
horse  had  been  shipped  nowhere.  The  check  designated 
no  particular  fund  out  of  which  it  was  to  be  paid.  It  is 
urged — ^and  this  is  probably  the  real  question  in  the  case — 
that  the  evidence  does  not  disclose  any  agreement  on  the 
part  of  the  bank  to  pay  this  check  out  of  the  proceeds  of 
the  sale  of  this  horse  or  any  other  horse.  Stress  is  laid  by 
counsel  on  the  proposition  that  the  name  of  the  plaintiff, 
Wehrli,  W9«  never  mentioned  between  the  Millers  and  the 
bank  in  their  neffotiations  with  regard  to  the  shipment  of. 
these  horses.  This  seems  to  be  true,  but  there  clearly  was 
an  understanding  between  the  Millers  and  the  cashier  of 
the  bank,  Greenwald,  that  they  might  check  on  the  bank  in 
payment  for  a  car-load  of  horses  and  turn  in  a  draft  and 
bill  of  lading  of  the  horses  in  settlement  for  the  checks. 

The  horses  were  bought  and  the  Millers  drew  checks  on 
the  defendant  bank  to  the  amount  of  $2,175.50.  When 
shipment  was  made  a  draft  for  $2,200  and  the  biH'of  lading 
were  turned  over  to  the  bank.  The  bank  had  paid  only  a 
small  number  of  the  checks.  As  soon  as  it  was  informed 
that  the  $2,200  draft  had  been  paid  it  refused  to  cash  any 
more  checks  and  applied  the  remaining  proceeds  of  the 
draft  to  the  payment  of  some  claims  it  held  against  the 
Millers.  At  the  time  the  $2,200  draft  was  drawn  the 
amount  of  the  outstanding  checks  drawn  in  purchase  of 
the  car-load  of  horses  was  computed,  and  a  statement, 
the  correctness  of  which  is  not  disputed,  was  given  by  the 
Millers  to  the  cashier  of  the  bank,  Greenwald.  The  bank 
claims  that  the  Millers'  account,  before  anything  was 
checked  for  this  car-load  of  horses,  was  overdrawn  about 
$3,000.  It  is  claimed  that  any  arrangement  to  permit 
their  checking  would  be  an  agreement  by  the  cashier  to 
allow  an  overdraft  on  the  bank,  and  could  not  be  upheld* 
It  is  WTffed  that  the  cashier  had  no  authority  to  make  any 
such  agreement  that  the  Millers  might  draw  on  the  bank 
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without  funds,  and  that  whatever  arrangements  were  made 
were  void. 

It  is  also  urged  that  even  if  the  agreement  to  honor  these 
checks  for  horses-  was  made  by  the  cashier,  Greenwald,  it 
did  not  give  to  the  payee  a  right  to  bring  an  independent 
action  for  the  payment  of  the  check;  that  at  the  most  the 
proceeds  of  the  horses  purchased  in  this  manner  would 
be  only  a  trust  fund  for  the  payment  of  all  the  checks 
issued  for  horses  on  the  strength  of  such  agreement;  and 
that  the  money  could  only  be  reached  by  a  suit  in  equity 
brought  by  some  beneficiary  of  the  trust  to  vindicate  his 
own  right  and  that  of  all  the  rest. 

In  fact,  the  defenses  in  this  case  are,  in  the  first  plaoe, 
that  the  cashier  of  the  bank  never  entered  into  such  an 
arrangement  as  is  claimed;  that  the  arrangement,  if  there 
was  one,  was  not  expressly  for  the  benefit  of  the  plaiixtiflf 
Wehrli;  that  the  arrangement,  if  made,  was  void  because 
providing  for  an  overdraft  and  therefore  beyond  the 
cashier's  authority ;  and,  finally,  that  the  arrangements  in 
no  event  carried  the  right  to  sue  at  law  in  a  justice  court, 
but  only  gave  a  right  in  equity  to  the  owners  of  the  horses. 

This  first  claim  of  the  defendant  bank  was  found  against 
it  by  the  trial  court,  and  wc  see  no  occasion  for  disturbing 
its  finding.  There  was  certainly  an  arrangement  between 
the  bank's  cashier  and  the  Millers  that  they  might  buy  a 
car-load  of  horses,  pay  for  them  by  checks  on  the  bank,  and 
settle  for  these  checks  by  turning,  in  a  bill  of  lading  and 
draft  for  the  proceeds  of  the  horses  when  sold  in  the 
market. 

As  to  the  second  point,  whatever  might  be  the  rule  of 
law  as  to  a  simple  agreement  to  permit  a  party  to  over- 
draw his  account,  it  seems  clear  that  it  was  competent  for 
the  cashier  to  agree  to  advance  money  to  the  Millers  to 
pay  for  a  car-load  of  horses  under  an  arrangement  for 
securing  the  bank  by  draft  for  the  proceeds  accompanied 
by  the  bill  of  lading.  At  air  events,  such  transactions  are 
made  daily,  and  the  fact  that  the  Millers  were  already 
overdrawn  at  the  bank,  as  a  result  of  previous  dealings, 
would  not  affect  the  right  to  maintain  this  action. 
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The  third  point,  that  there  was  no  right  to  sue  at  law, 
can  not  be  sustained  if  the  agi*eement  that  the  Millers 
might  check  out  for  these  horses  is  upheld.  The  cases 
before  cited  amply  uphold  the  doctrine  that  in  the  state  of 
Nebraska  the  payee  of  a  check  has  a  legal  action  against 
the  drawee  as  long  as  the  latter  has  funds  subject  to  the 
check. 

In  oup  view  of  the  case,  the  agreement  that  the  Millers 
might  check,  was  equivalent  to  putting  the  amount  of 
money  necessary  to  purchase  this  car-load  of  horses  to  their 
credit  for  that  purpose,  and  until  it  was  drawn  out  for 
that  purpose,  or  the  hoi-ses  otherwise  paid  for,  it  would  be 
there.  There  is  no  claim  that  the  money  has  been  drawn 
out  for  this  purpose  or  for  any  other,  nor  that  there  is  any 
uncertainty  as  to  the  amount  of  the  outstanding  checks 
given  for  horses,  or  as  to  the  persons  to  whom  they  are 
payable.  The  bank,  after  making  the  arrangement  and 
getting  tke  f 2,200  draft,  applied  its  proceeds,  so  far  as  they 
were  not  already  paid  upon  checks,  to  the  satisfaction  of 
its  ow^n  previously  existing  claim.  If  it  be  granted,  as  we 
think  it  must,  that  the  finding  as  to  an  agi*eement  to  honor 
this  check  and  to  have  as  a  fund  for  its  ultimate  payment 
ihe  f2,"200  draft,  should  be  uplield,  then  the  judgment  of 
the  district  court  is  right. 

KiRKPATKick  and  Lobingibb,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


L.  J.  Hazbn  v.  William  Wilhelmib. 

FnjjD  March  4,  1903.    No.  12,695. 

Sale  of  Chattels:  CJon tract:  Quality  of  Goods:  Acceptance:  Waiver. 
In  an  action  upon  a  contract  for  the  sale  of  chattels,  evidence  by 
the  purchaser  that  after  the  delivery  of  the  subject  matter  he 
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inspected,  retained  and  used  it  as  a  whole,  shows  both  an  ac- 
ceptance and  a  waiver  of  any  objection  that  the  quality  was  not 
such  as  the  contract  required. 

Error  to  the  district  court  for  Merrick  county :  James 
A.  Qrimison,  District  Judge.    Reversed. 

John  C,  MartiHj  for  plaintiff  in  error. 

John  Pattersorij  co^itra, 

LOBINOIESR^  C. 

This  is  an  action  to  recover  for  nursery  stock  alleged  to 
have  1m  en  sold  and  delivered  in  pursuance  of  the  following 
contract: 

"I  have  this  day  bought  of  L.  J.  Hazen  the  following 
nursery  stock,  to  be  packed  at  the  Arlington  nursery,  at 
Arlington,  Neb.,  for  which  I  agree  to  pay  him  or  bearer 
twelve  dollars  in  cash,  on  delivery  at  Grand  Island  during 
the  fall  of  1899. 

"I  hereby  agree  to  come  or  send  for  the  goods  purchased 
herein  on  the  day  set  for  deliverj',  at  which  time  said  goods 
are  to  be  in  good  order,  but  after  that  date  will  be  wholly 
at  my  risk. 

"It  is  agi'ee<l  that  the  entire  contract  is  printed  herein 
and  that  no  verbal  agreement  is  binding  and  I  agi'ee  not  to 
counternmnd  this  order. 

"All  trees,  etc.,  that  fail  to  grow  will  be  replaced  at  one- 
half  price ;  provided  stock  is  planted  and  cared  for  accord- 
ing to  directi(ms.  [Here  follows  a  description  »f  the 
stock.]  Purchaser's  signature :  Wm.  Wilhblmie. 

"P.  O.  Address,  Chapman.  Location,  C.  8.  Date. 
P.  O.  Box,  125. 

"I  agret*  that  the  fruit  trees,  plants,  eto.,  shall  all  be  de- 
livered in  a  healthy  condition.     L.  J.  Hazen^  Salesman.^' 

The  answer  contained  a  general  denial,  and  alleged  that 
the  Arlington  Nurs(Ty  Company,  and  not  plaintiff,  waa 
the  real  party  in  iut^r(*st,  and  pleaded  a  counter-claim 
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i^iainst  it  for  a  breach  of  the  contract  The  jury  returned 
a  general  verdict  for  defendant,  and  plaintiff  brings  the 
case  here  by  petition  in  error. 

The  principal  defense  relied  upon  at  the  trial  was  the 
defective  quality  and  condition  of  the  nursery  stock.  This 
defense  was  not  expressly  pleaded  in  the  answer,  but  it 
is  claimed  that  since  the  contract  requires  the  stock  to  "be 
delivered  in  a  healthy  condition,'^  the  burden  was  upon 
plaintiff  to  show  this  as  a  condition  precedent  to  recovery. 
Had  the  contract  remained  executory  this  would,  doubt- 
less, have  been  true,  but,  as  will  presently  be  disclosed, 
there  was  a  delivery  of  nursery  stock  on  the  part  of  plain- 
tiff and  consequent  action  on  defendant's  part,  which  re- 
quired the  application  of  a  different  rule. 

Among  the  instructions  given  by  the  court  and  duly  ex- 
cepted to  by  plaintiff  was  the  following : 

"Bo,  if  you  believe  from  the  evidence  that  the  stock  was 
not  in  a  healthy  condition  when  it  was  delivered,  if  it  was 
delivered,  and  the  defendant  did  not  know  of  the  defect 
when  he  received  it,  if  he  did  receive  it,  and  could  not  with 
reasonable  care  have  discovered  such  fact,  but  proceeded 
on  the  assumption  that  the  stock  was  in  a  healthy  condi- 
tion, then  you  should  find  for  the  defendant." 

It  is  complained  that  this  instruction  is  inapplicable  to 
the  evidence,  and  improperly  submitted  a  question  of  law 
to  the  jury;  and  after  a  careful  examination  of  the  record, 
we  are  of  the  opinion  that  the  complaint  is  justified.  The 
evidence  discloses  that  the  stock  was  delivered  by  a  livery- 
man from  Grand  Island  at  the  home  of  defendant.  The 
latter  was  absent  at  the  time,  and  the  evidence  is  conflict- 
ing as  to  what  took  place  there.  Defendant's  wife  and 
son,  who  were  at  home,  testify  that  they  declined  to  receive 
it;  the  latter  stating,  bb  he  claims,  that  he  was  not  entitled 
to  do  so  because  he  did  not  buy  it,  and  the  former  testifying 
that  the  trees  "were  bad  and  they  were  dead."  Both  state 
that  the  liveryman  left  the  trees  at  the  house.  But  he  de- 
nies ihat  any  complaint  was  offered  as  to  their  quality. 
The  defendant  testifies  that  on  his  return,  a  few  days  later, 
10 
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he  found  that  his  son  had  buried  the  trees,  but  that  lie 
examined  them,  and  found  they  were  rotten,  and  that  the 
roots  broke  off  when  handled.  Nevertheless  he  testifLes 
that  he  buried  them  again  and  the  next  spring  resurrected 
and  planted  them,  caring  for  them  according  to  plaintiff's 
instructions,  but  that  they  never  grew  or  sprouted.  He 
admits,  however,  he  never  asked  plaintiff  or  any  one  repre- 
senting him  to  replace  the  stock. 

We  think  the  evidence  thus  adduced  on  behalf  of  de- 
fendant conclusively  showed  an  acceptance  of  the  stock 
on  his  part  and  a  waiver  of  his  right  to  object  on  the  ground 
of  quality.  We  may  concede  that  the  original  delivery  at 
defendant's  home  during  his  absence  was  not  binding 
upon  him,  though  the  contract  merely  called  for  delivery 
at  Grand  Island,  and  required  defendant  ^^to  come  or  send 
for  the  goods"  there,  and  plaintiff  was  thus  going  beyond 
his  strict  legal  duty  in  sending  them  to  defendant's  home. 
But  at  least  after  defendant  had  returned,  found  the  stock 
there,  and  made  a  complete  inspection  of  it,  we  think  it 
was  his  duty  to  take  some  stei>s  to  notify  plaintiff  that  the 
quality  was  unsatisfactory,  if  such  were  the  case,  and  that 
the  stock  would  not  be  received.  We  can  not  reconcile  his 
statement  that  the  trees,  when  he  first  saw  them,  were 
rotten,  so  that  the  roots  broke  off,  with  his  further  testi- 
mony that  he  planted  them  the  next  spring  and  cared  for 
them,  apparently  expecting  them  to  grow.  At  any  rate, 
having  elected  to  keep  them  and  to  exercise  acts  of  owner- 
ship over  them,  he  waived  any  objection  as  to  their  quality. 
In  Roman  v.  Breaslerj  32  Neb.  240,  where  the  subject- 
matter  of  the  sale  was  com,  which  it  wafi  claimed  waa 
hot  and  damaged,  this  court  said:  "The  defendant  ac- 
cepted the  corn,  as  he  claims,  with  knowledge  of  its  condi- 
tion. If  it  did  not  fill  the  conditions  of  sale  he  should 
have  refused  to  receive  it."  In  Newmark,  Sales,  section 
266,  the  rule  is  thus  stated  and  supported  by  authorities : 
"The  receiving  and  retaining  of  the  proi)erty  under  the 
contract  with  knowledge  of  such  defects,  though  under 
objection  as  to  the  defective  quality,  of  the  property,  has 
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the  effect  of  an  acceptance  of  the  property  delivered,  as 
a  performance  of  the  executory  contract,  and  a  waiver  of 
the  implied  condition/' 

Even  where  the  article  sold  is  delivered  for  trial  and 
inspection,  only,  the  vendee  must  act  with  reasonable 
promptness  in  giving  notice  of  objections.  As  was  said  in 
McCortnick  Harvesting  Machine  Co.  v,  Martin^  32  Neb. 
723,  726,  "If  after  a  reasonable  fair  trial  the  purchaser 
finds  that  it  does  not  conform  to  the  warranty  he  may  re- 
turn the  same.  If  he  retains  it  beyond  a  reasonable  time 
he  will  be  deemed  to  have  waived  all  objections  to  it"  See 
also  MoHne.  Milhurn  &  Stoddard  Co,  v.  Pereau.  52  Neb. 
577;  Havens  v.  Grand  Island.  Light  &  Fuel  Co.j  41  Neb. 
153. 

But  it  is  claimed  that  defendant  did  not  know  plaintiff's 
address,  and.  was  therefore  unable  to  notify  him  of  the 
alleged  defective  quality  of  the  stock.  The  evidence  fails 
to  show,  however,  that  defendant  made  the  least  effort  to 
find  plaintiflf  or  to  ascertain  his  address.  Defendant  testi- 
fies that  he  never  even  asked  plaintiff  where  he  was  living. 
We  think,  moreover,  that  there  were  certain  facts  brought 
to  defendant's  attention  which  would  at  least  have  put  him 
on  inquiry  as  to  where  plaintiff  could  be  notified.  Thus 
the  contract  recites  at  its  very  beginning  that  the  stock 
was  to  be  packed  at  the  Arlington  Nursery,  at  Arlington, 
Nebraska,  and  plaintiff  is  described  as  a  "salesman,"  pre- 
sumably of  that  nursery.  That  this  was  understood  by 
defendant,  seems  to  be  indicated  by  his  answer  and 
counter-claim,  in  which  he  alleges  that  the  nursery  com- 
pany is  the  real  party  in  interest  and  the  owner  of  the 
claim  sned  upon.  The  evidence  discloses  that  defendant 
had  a  copy  of  this  contract,  and  with  all  these  facts  bef orie 
him,  we  think  it  was  at  least  incumbent  on  him  to  show 
that  he  had  made  an  effort  to  reach  plaintiff  by  addressing 
him  at  or  in  care  of  the  Arlington  Nursery.  Again,  both 
plaintifF  and  the  liveryman  who  delivered  the  stock  testify 
that  they  wrote  defendant  at  his  post-ofllce  at  Chapman, 
relative  to  the  nursery  stock.    Defendant  denies  that  he 
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received  any  notice  from  plaintiff,  bnt  fails  to  deny  the 
testimony  of  the  liveryman,  who  was  known  to  defendant's 
son,  as  the  testimony  shows,  to  be  a  resident  of  Grand 
Island.  We  do  not  think  that  defendant  can  claim  a  legal 
excuse  for  his  failure  to  give  notice  of  the  alleged  de- 
fects in  the  nursery  stock  without  showing  an  attempt  to 
utilize  at  least  one  of  these  different  means  of  reaching 
plaintiff.  The  testimony  shows  that  one  Wilkinson  went 
out  to  defendant's  farm  about  the  last  of  May,  1900,  to  col- 
lect plaintiff's  bill  for  the  trees.  Defendant  testifies  that 
he  showed  the  trees  to  Wilkinson,  and  that  they  were 
dead,  while  the  latter  says  that  only  a  small  portion  of 
them  were  dead  and  that  the  rest  were  growing.  But 
whichever  statement  might  have  been  believed  by  the  jury, 
we  can  not  think  that  it  affects  the  question  of  notice,  for 
this  was  more  than  seven  months  after  the  stock  was  de- 
livered, and  meanwhile  defendant  had  retained  and  treated 
it  as  his  own. 

Under  the  terms  of  the  contract  plaintiff  was  entitled 
to  a  replacement  at  half  price  of  such  of  the  stock  pur- 
chased as  failed  to  grow.*  We  think  he  would  have  be^i 
entitled  to  enforce  that  right  in  this  action  had  he  pleaded 
it,  and  shown  a  proper  demand  on  plaintiff.  But  we  can 
not  think  that  under  the  testimony  which  he  himself  has 
produced,  defendant  was  entitled  to  be  relieved  entirely  of 
liability  for  the  purchase  price  of  the  stock. 

There  was  a  conflict  in  the  evidence  as  to  whetiier  three 
of  the  trees  purchased  were  ever  delivered  at  all,  and  plain- 
tiff requested  an  instruction  covering  this  point,  which  we 
think  should  have  been  given. 

The  objection  as  to  the  admission  of  portions  of  the  trees 
in  evidence  is  not  assigned  in  the  petition  in  error,  and  the 
remaining  questions  are  not  such  bjb  are  likely  to  arise 
upon  another  trial. 

We  recommend  that  the  judgment  be  reversed  and  the 
cause  remanded  for  further  proceedings  according  to  law. 


Hastinos  and  Eibkpatbiok,  CO.,  concur. 
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By  the  Ck>nrt:  For  the  reasons  stated  in  the  foregoing 
opirion,  the  judgment  of  the  district  court  is  reversed  and 
the  cause  remanded  for  further  proceedings  according  to 
law. 

Bbybbsbd  and  bbmandhd. 


JosBPH  Harkkb  y.  Sarah  J.  Bubbank  bt  al. 

FnJD  Mabor  4,  1908.    Na  18«476. 

L  Appeal  Bond:  Jaarr  OBLmiai:  AcnoN:  Real  Paktt  nr  IimimT. 
Under  the  provisions  of  section  29  of  the  Code  of  ClvU  Pro- 
oednre,  a  Joint  obligee  in  an  appeal  bond  may  maintain  an 
aetion  thereon  In  his  own  name  without  Joining  the  other  Joint 
obUgee,  where  he  alleges  and  proves  that  he  has  purchased  the 
interest  of  his  Joint  obligee^  is  the  owner  of  the  bond«  and  the 
real  party  in  Interest  therein. 

1  Petition:  AixBaATTON:  Airawsa:  Denial:  PkKXxr:  BvmniroB.  Where 
•neb  an  allegation  is  contained  in  the  petition  and  is  denied  by 
the  answer,  the  plaintilf  must  prove  the  facts  so  aUeged  by  some 
competent  evidence,  and,  falling  to  do  so,  he  can  not  maintain 
the  action. 

S.  Hot  Bmr  to  Direct  Verdict.  In  such  a  case,  plaintiif  having  in- 
troduced aU  of  his  evidence  without  proving  such  allegations,  it 
Is  not  error  for  the  court  to  direct  a  verdict  for  defendants. 

4.  Withdrawal  of  Juror:   CoNrmxrANCB  or  Cass:    DiscsBnoN  or  Coiner. 

The  propriety  of  allowing  the  plaintiif,  under  such  circumstances, 
to  withdraw  a  Juror  and  continue  the  case  in  order  to  obtain 
further  testimony,  is  a  matter  resting  in  the  sound  discretion  of 
the  court    Violet  v.  Bow,  89  Neb.  660. 

5.  Ho  Abuse  of  Discretion.    The  record  of  the  trial  court  examined, 

and  held  that  the  court  was  not  guilty  of  an  abuse  of  discretion 
in  refusing  such  a  request 

Ebbob  to  the  district  court  for  Burt  county:    Ohablbs 
T.  Dickinson,  Distbict  Junoa   Affirmed. 

Howard  H.  Baldrige,  William  H.  De  Bord  and  Willis  Q. 
Bears,  for  plaintiff  in  error. 

E.  Wade  OilUs  and  Harrison  H.  Bowes,  contra. 
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Barnes,  0. 

The  plaintiff  in  error  commenced  this  action  in  the  dis- 
trict court  for  Burt  county  to  recover  of  the  defendants  a 
sum  of  money  alleged  to  be  due  and  owing  to  him  on  an 
appeal  bond  given  to  himself  and  one  William  Harker, 
jointly,  in  the  words  and  figures  following: 

"Know  all  men  by  these  presents,  That  we,  Sarah  J.  Bur- 
bank,  as  principal,  and  J.  B.  Walker  and  G.  H.  P.  Busse, 
sureties,  are  held  and  firmly  bound  unto  Joseph  Harker 
and  William  Harker  as  in  the  following  conditions  set 
forth :  The  condition  of  the  above  obligaton  is  such,  that 
whereas,  in  an  action  of  forcible  detainer  tried  before 
Charles  T.  Dickinson,  county  judge,  in  and  for  Burt 
county,  Nebraska,  wherein  Joseph  Harker  and  William 
Harker  were  plaintiffs,  and  Sarah  J.  Burbank  was  defend- 
ant, judgment  was  rendered  by  said  county  judge  in  favor 
of  said  plaintiffs,  from  which  judgment  the  defendant  now 
appeals  to  the  district  court  of  said  county :  Now,  there- 
fore, the  condition  of  this  obligati<»i  is  such  that  if  final 
judgment  shall  be  rendered  against  said  def^idant  in  the 
district  court,  to  satisfy  said  final  judgment  and  costs,  and 
to  pay  the  plaintiffs  a  reasonable  rent  for  the  premises 
during  the  time  of  the  wrongful  withholding  of  the  same." 

Plaintiff  set  out  the  bond  in  his  petition,  and,  in  addition 
to  the  usual  statements  in  such  cases,  allied  that  after- 
wards, and  prior  to  the  —  day  of  December,  1895,  William 
Harker  sold  and  transferred  his  interest  in  said  premises 
and  in  the  bond  in  suit  to  the  plaintiff,  Joseph  Harker,  and 
the  said  Joseph  Harker  became,  for  a  valuable  considera- 
tion, the  sole  and  absolute  owner  of  the  interest  of  the  said 
William  Harker  in  said  premises. 

The  answer  of  the  defendants,  among  many  other  things, 
contained  the  following:  "Defendants  admit  that  the 
plaintiffs,  on  the  22d  day  of  March,  1894,  were  the  owners 
of  the  land  described  in  their  petition,  say  that  William 
Harker  deeded  to  Joseph  Harker  his  interest  in  said  land 
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on  the  9th  day  of  April,  1894,  deny  that  he  transferred 
hia  interest  in  the  bond  in  suit  to  the  plaintiff." 

The  questions  of  plaintiff's  oi^Tierahip  of  the  bond  and 
the  rights  of  William  Harker  therein  were  thus  made  di- 
rect issues  in  the  action. 

The  cause  was  tried  to  a  jury,  and  after  the  plaintiff  had 
introduced  all  of  his  evidence  the  defendants  requested  the 
court  to  direct  the  jury  to  return  a  verdict  in  their  favor 
for  the  following  reason :  That  the  instrument  on  which 
this  suit  is  founded  is  one  which  runs  jointly  to  Joseph 
and  William  Harker;  William  Harker  is  not  in  any  way  a 
party  to  this  suit,  and  there  is  an  absolute  failure  of  proof 
to  show  that  the  plaintiff,  Joseph  Harker,  is  the  owner  of 
the  bond  sued  on.  The  court  sustained  the  motion,  and 
thereupon  the  plaintiff  asked  leave  to  withdraw  a  juror 
and  continue  the  case  to  make  additional  proof.  The  court 
refused  the  request,  and  instructed  the  jury  to  return  a 
verdict  for  the  defendants,  which  was  accordingly  done. 
Judgment  was  rendered  thereon,  dismissing  the  action, 
and  plaintiff  prosecuted  error  to  this  court. 

It  appears  that  prior  to  April  9,  1894,  the  plaintiff  and 
one  William  Harker  were  the  joint  owners,  each  owning  an 
undivided  one-half  interest  in  a  certain  tract  of  land  situ- 
ated in  Burt  county ;  that  on  the  22d  day  of  March  of  that 
year  they  entered  into  a  written  agreement  by  which  they 
jointly  1-ased  said  premises  to  the  defendant  Sarah  J. 
Burbank,  and  placed  her  in  possession  thereof;  that  on 
the  2l8t  day  of  May,  1895,  the  plaintiff  and  the  said 
William  Harker  commenced  a  suit  as  joint  plaintiffs  and 
owners  of  said  land,  before  the  county  judge  of  Burt 
county,  Nebraska,  against  Sarah  J.  Burbank,  setting  up  a 
termination  of  the  lease,  and  a  failure  on  her  part  to  pay 
the  rent  of  said  premises,  and  praying  the  court  to  oust 
her  from  the  possession  thereof.  The  cause  was  tried  and 
resulted  in  a  judgment  directing  the  return  of  the  posses- 
sion of  the  premises  to  be  made  by  the  said  Sarah  J.  Bur- 
bank to  the  plaintiffs  therein,  and  ordering  a  writ  of  dis- 
possession to  issue  against  her.    Afterwards,  and  within 
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the  time  required  by  Ij^w,  the  defendants  J.  B.  Walker  and 
C.  H.  P.  Busse,  as  sureties  for  Sarah  J.  Burbank,  and  with 
her,  entered  into  the  appeal  bond  on  which  this  action 
is  founded,  and  thus  perfected  an  appeal  to  the  district 
court 

It  further  appears  that  the  cause  was  tried,  and  the  trial 
resulted  in  a  verdict  and  judgment  for  the  plaintiffs,  and 
that  thereby  the  bond  was  matureil  and  the  defendants  be- 
came liable  to  the  said  plaintiffs  thereon.  It  further  appears 
that  on  the  9th  day  of  April,  1894,  and  before  the  com- 
mencement of  the  forcible  detainer  suit,  William  Harker 
executed  and  delivered  to  the  plaintiff  herein  a  warranty 
deed  by  which  he  conveyed  to  him  his  undivided  one-half 
interest  in  the  land  so  leased  by  them  jointly  to  Sarah  J. 
Burbank.  The  record  further  dit?closes  that  the  plain tiflf's 
deposition  was  taken  twice  in  this  action,  and  that  he  gave 
no  testimony  whatever  as  to  his  interest  in  the  bond  in 
question  herein.  In  his  first  deposition  we  find  the  follow- 
ing :  "State  whether  or  not  you  ever  purchased  the  interest 
of  William  Harker  in  the  aforesaid  land,  being  the  land 
known  as  the  Burbank  farm?  And  state  whether  or  not 
he  made  a  transfer  to  you  of  his  interest  prior  to  Sep- 
tember 20,  1899,  and  after  ifarch,  1895,  and  if  so  state  as 
near  as  you  can  when  said  transfer  was  made?"  This  ques- 
tion was  objected  to  as  calling  for  a  conclusion  of  the  wit- 
ness. The  objection  was  sustained,  and  the  plaintiflf  ex- 
cepted. No  other  or  further  offer  of  proof  was  made  as 
to  the  ownership  of  the  plaintiff,  or  his  interest  in  the  bond 
in  question  herein.  The  warranty  deed  above  spoken  of, 
however,  was  attached  to  the  deposition  and  made  a  part 
of  it  After  the  deed  was  identified  and  attached  as  afore- 
said, the  following  question  was  asked  of  the  plaintiff: 
"State  whether  or  not  you  ever  purchased  the  interest  of 
William  IJjirker  in  this  suit,  or  his  interest  in  the  rents  due 
from  ilrs.  Burbank?"  This  question  was  objected  to  as 
calling  for  a  conclusion  of  witness.  The  objection  was 
sustained,  and  the  plaintiff  excepted,  but  offered  no  fur- 
ther proof  on  that  point.    In  plaintiff's  second  deposition 
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the  following  appears:  "State  whether  or  not  yon  and 
William  Harker  ever  had  any  arrangement  or  agreement 
aB  to  who  should  have  the  rentals  of  the  property  referred 
to  in  this  suit,  and  state  what  the  agreement  or  arrange- 
ment was?"  This  question  was  objected  to  as  asking  for  a 
conclusion  of  the  plaintiff.  The  objection  was  sustained, 
and  the  plaintiff  excepted.  He  made  no  offer  of  proof  of 
the  facts  indicated  by  the  question,  and  there  was  no  other 
or  further  proof  to  establish  the  title  of  the  plaintiff  to  the 
interest  of  William  Harker  in  the  bond  in  question  herein, 
except  the  general  statement  that  he  owned  the  premises 
described'  in  the  deed  above  mentiond. 

The  sole  question  presented  for  our  consideration  is 
whether  or  not  there  was  evidence  upon  the  question  of  the 
ownership  and  right  of  the  plaintiff  herein  to  maintain 
his  suit  on  the  bond  in  question,  sufficient  to  require  a  sub- 
mission of  that  question  to  the  jury.  The  bond  ran  in 
favor  of  Joseph  Harker  and  William  Harker  as  joint  obli- 
gees. By  section  42  of  the  Code  of  Civil  Procedure  it  is 
provided  that  the  parties  to  an  action  who  are  united  in 
interest  must  be  joined  as  plaintiffs  or  defendants;  but  if 
the  consent  of  one  who  should  have  been  joined  as  plaintiff 
can  not  be  obtained,  he  may  be  made  a  defendant,  the 
reason  being  stated  in  the  petition.  Under  this  section  it 
has  been  held  that  parties  jointly  liable  must  be  joined  as 
defendants.  Fox  v.  Abbott^  12  Neb.  328,  331;  Leach  v. 
Milbum  Wagon  Co.^  14  Neb.  106,  109;  Bowen  v.  Crow,  16 
Neb.  556,  559,  and  of  course  the  same  rule  would  apply 
as  to  plaintiffs. 

It  is  thoroughly  settled  at  the  common  law  that  joint 
obligees  must  sue  jointly  in  actions  ew  contractu,  and  if  it 
appears  on  the  face  of  the  pleadings  in  such  cases  that 
there  are  other  parties  to  the  contract  who  ought  to  be 
joined  as  plaintiffs,  but  are  not,  it  is  fatal  to  the  action, 
and  the  defendant  may  raise  the  objection  by  demurrer 
or  by  motion  in  arrest  of  judgment,  or  he  may  urge  it  as  a 
ground  of  reversal  on  error. 

Beetion  29  of  the  Code  of  Civil  Procedure  provides  that 
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every  action  must  be  prosecuted  in  the  name  of  the  real 
party  in  interest,  except  aa  otherwise  provided  in  section 
32,  and  that  section  has  no  application  to  a  case  of  this 
kind.  We  are  satisfied  from  an  examination  of  the  peti- 
tion that  sufficient  was  alleged  therein  to  enable  the  plain- 
tiflp  to  maintain  this  action  in  his  own  name,  under  the 
provisions  of  section  29,  and  without  joining  his  joint 
obligee  as  a  party  plaintiff.  Having  alleged  that  he  was 
the  sole  owner  of  the  bond,  that  he  had  purchased  the  in- 
terest bf  William  Barker  therein,  and  was  the  real  party 
in  interest,  it  was  incumbent  on  him  to  prove  that  fact  by 
some  competent  evidence,  and  failing  to  make  such  proof, 
he  could  not  recover. 

As  we  have  before  stated,  no  direct  evidence  was  intro- 
duced to  substantiate  the  fact  of  the  plaintiflf's  sole  owner- 
ship of  the  bond.  It  is  contended,  however,  that  the  deed 
which  was  attached  to  plain  tiff's  deposition  was  sufficient 
to  authorize  him  to  recover.  We  can  not  agree  with  this 
contention.  The  deed  merely  conveyed  the  undivided  in- 
terest of  William  Harker.in  the  premises,  for  the  i)osses- 
sion  of  which  the  action  of  forcible  detainer  was  instituted, 
to  the  plaintiff.  The  recitals  of  this  deed  were  not  neces- 
sarily inconsistent  with  the  fact  that  William  Harker 
still  had  some  interest  in  the  suit  in  which  the  bond  was 
given.  We  may  well  presume  that  he  did  have  an  interest 
therein  notwithstanding  the  deed,  because  the  suit  was  in- 
stituted at  a  time  subsequent  to  the  making  of  that  instru- 
ment. The  action  was  prosecuted  to  judgment  in  the 
county  court  in  the  name  of  Joseph  Harker  and  William 
Harker,  jointly,  and  judgment  was  rendered  therein  in 
their  favor.  One  of  the  conditions  of  the  bond  was  that 
the  defendants  would  pay  the  costs  of  the  action,  which  it 
appears  amount  to  a  considerable  sum.  Both  obligees  in 
the  bond  were  interested  in  the  i>ayment  of  those  costs, 
even  if  it  be  conceded  that  William  Harker  had  no  interest 
in  the  land.  It  follows  that  without  some  competent  evi- 
dence to  support  plaintiff^s  allegation  that  he  had  pur- 
chased the  interest  of  his  joint  obligee  in  that  swit,  was  the 
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owner  of  the  bond  in  question  and  the  real  party  in  interest 
therein,  he  was  not  entitled  to  maintain  this  action,  and 
the  court  did  not  err  in  directing  a  verdict  for  the  de- 
fendants. 

It  is  contended  by  the  plaintiflf  that  the  court  erred  in 
refusing  to  permit  him  to  withdraAV  a  juror  and  continue 
the  case  for  the  purpose  of  making  further  proof.  It  has 
often  been  held  that  the  propriety  of  granting  a  request 
of  this  kind  rests  in  the  sound  discretion  of  the  court. 
Violet  V.  RosCj  39  Neb.  660.  After  a  careful  examination 
of  the  record  of  the  trial,  we  are  unable  to  say  that  the 
court  was  guilty  of  an  abuse  of  discretion  in  refusing  this 
request 

We  therefore  recommend  that  the  judgment  of  the  dis- 
trict court  be  affirmed. 

Oldham  and  Pound,  CO.,  concur. 

By  the  Court:  For  the  reasons  given  in  the  foregojng 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


Odorge  W.  Seiver,  appellee,  v.  Union  Pacific  Railroad 
Company,  appellee.  Impleaded  with  George  Mil- 
tonburger  et  al.,  appellants. 

Filed  March  4,  1903.    No.  12,726. 

1.  Injunction:    Gabnishment:    Wages:    Exemption:    Multiplicity  of 

Suits.  A  suit  in  equity  may  be  maintained  to  enjoin  a  judgment 
-  creditor  from  prosecuting  a  multiplicity  of  proceedings  in  garnish- 
ment to  subject  the  wages  of  laborers,  mechanics  and  clerks,  which 
are  absolutely  exempt  by  law  from  att^'Chment,  execution^  and 
garnishee  process,  to  the  payment  of  his  judgment. 

2.  Employer:    Necessary    Party.     The    employer    from    whom    such 

wages  are  due  and  who  has  been  served  with  garnishee  pro- 
cess is  a  proper  and  necessary  party  to  su^h  suit,  in  order  to 
authorize  the  court  to  make  a  decree  which  will  afford  plaintiff 
suitable,  adequate  and  complete  relief. 
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S. :     :     Summons    to   Another    CJountt:     Jurisdiction. 

Where  the  employer  Is  thus  made  a  party  and  the  suit  has  been 
properly  brought  against  him  in  any  county,  and  senrioe  of 
summons  therein  has  been  made  on  him,  a  summons  issued  to  the 
sheriff  of  another  county,  where  the  Judgment  creditor  resides, 
which  is  properly  served  on  him,  gives  the  court  Jurisdiction  of 
all  the  parties  to  the  action,  and  full  power  to  grant  the  proper 
relief  therein. 

4.  Defendant:  •  Substantial  Interest.  In  such  cases  It  must  appear 
that  the  defendant  served  in  the  county  where  the  suit  Is  brought 
has  a  substantial  Interest  In  the  legal  questions  Involved,  and  the 
relief  prayed  for  In  the  action,  and  that  he  Is  a  real  and  not  a 
sham  defendant.  Miller  v.  Meeker,  64  Neb.  452,  and  Stewart  v. 
Rosengren,  66  Neb.  445,  distinguished  and  approved. 

Appeal  from  the  district  court  for  Sarpy  county :  Gut 
R*  C.  Rbad^  District  Judgbi  Judgment  for  plaintiff. 
Affirmed. 

W.  t/.  Courtwright  and  S.  8.  Sidner,  for  appellants. 

H.  Z.  Wedgwood^  for  appellee  Seiver. 

John  N.  Baldwin  and  Edson  Rich,  for  appellee,  Union 
Pacific  Railroad  Company. 

Barnes,  C. 

This  was  a  suit  in  equity,  in  which  Gteorge  W.  Seiyer  was 
plaintiff  and  the  Union  Pacific  Railroad  Company,  George 
Miltonburger  and  Walter  Miltonburger  were  defendants. 
The  trial  resulted  in  a  decree  enjoining  the  Miltonbui^rs 
from  suing  out  or  prosecuting  any  further  or  other  pro- 
ceedings in  garnishment  against  the  said  Seiver,  and  at  the 
same  time  the  Union  Pacific  Railroad  Comi>any  was  re- 
strained and  enjoined  from  answering  any  such  further  or 
other  proceedings,  and  from  paying  the  wages  which  it 
owed  to  Seiver  into  court  thereon,  or  to  any  one  except 
him,  on  the  ground  that  such  wages  were  absolutely  ex- 
empt to  him  from  execution  or  proceedings  in  garnish- 
ment Prom  that  decree  the  Miltonburgers  bring  the  case 
here  on  appeal. 
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It  appears  that  the  appellantB  obtained  a  judgment  be- 
fore a  justice  of  the  peace  at  North  Bend,  in  Dodge  county, 
Nebraska,  against  the  appellee  and  another,  on  a  claim  for 
damages  caused  by  the  breaking  of  a  buggy;  that  appellee 
was  a  married  man,  the  head  of  a  family  and  resided  at 
Papillion,  Sarpy  county,  Nebraska,  and  was  employed  by 
the  Union  Pacific  Railroad  Company  as  its  station  agent 
at  that  place  when  the  action  was  commenced;  that  ap- 
pellants resided  in  Dodge  county,  and  that  they  sued  out 
garnishment  proceedings  against  the  appellee  before  the 
justice  of  the  peace  in  that  county  and  served  the  writ,  or 
notice,  on  the  Union  Pacific  Railroad  Company,  requiring 
it  to  answer  in  said  court  and  pay  over  the  w^ages  due  ap- 
pellee, if  any,  in  satisfaction  of  the  judgment;  that  appellee 
employed  an  attorney,  who  went  to  Dodge  county  and  euc- 
cessfuUy  defended  against  the  proceedings,  and  the  gar- 
nishee was  discharged;  that  within  a  month  thereafter 
the  Union  Pacific  Railroad  Company  was  again  served 
with  garnishee  process,  and  appellee  was  again  required 
to  and  did  employ  an  attorney  to  go  to  North  Bend  and 
defend  against  the  proceedings,  in  order  to  save  his  exempt 
wages  for  the  support  of  his  family ;  that,  on  the  appear- 
ance of  appellee^s  attorney  therein,  the  second  proceeding 
was  dismissed  for  want  of  prosecution ;  that  within  thirty 
days  thereafter  a  third  writ  in  garnishment  was  sued  out 
by  api)ellants  and  served  on  the  Union  Pacific  Railroad 
Company,  and  said  company  then  notified  appellee  that 
something  must  be  done,  or  it  would  be  necessary  for  it 
to,  and  that  it  would,  pay  over  the  wages  then  due  him  into 
court  In  order  to  protect  his  right  to  the  said  wages, 
which  w^ere  absolutely  exempt  to  him,  and  to  prevent  a  fur- 
ther multiplicity  of  suits  and  save  himself  from  further 
trouble,  annoyance  and  expense,  appellee  commenced  this 
action  in  the  district  court  of  Sarpy  county,  where  he  re- 
sided, against  the  Union  Pacific  Railroad  Company  and 
the  appellants,  setting  up  the  foregoing  facts  in  his  peti- 
tion and  praying  for  the  relief  which  was  decreed  to  him 
as  aforesaid.    The  company  was  duly  served  with  a  sum- 
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mons  in  Sarpy  county  and  thereupon  a  summons  was 
issued  to  the  sheriff  of  Dodge  county  and  was  served  on 
the  appellants.  The  railroad  company  defaulted,  and 
thus,  on  its  part,  confessed  all  of  the  allegations  of  the 
petition  to  be  true.  Appellants  appeared  specially  and 
obje(!ted  to  the  jurisdiction  of  the  court  for  the  reason  that 
the  railroad  company  wbb  only  a  nominal  party,  was  im- 
properly joined  with  them  as  a  defendant  in  the  suit,  and 
that  therefore  the  court  obtained  no  jurisdiction  over 
them.  The  same  objection  to  the  jurisdiction  of  the  court 
was  pleaded  in  their  answers,  and,  while  the  court  did  not 
specifically  rule  thereon,  still  the  objection  was  in  effect 
overruled  by  retaining  the  action  for  trial,  in  trying  the 
same  and  rendering  its  decree  for  the  appellee  herein.  On 
the  trial  the  appellee  introduced  his  evidence,  the  Union 
Pacific  Railroad  Company  by  it«  default  confessed  the 
allegations  of  the  petition  as  to  it  to  be  true,  and  the  court 
so  found,  while  the  appellants  introduced  no  evidence  to 
contradict  the  allegations  of  the  petition  or  rebut  the  evi- 
dence introduced  by  the  appellee.  Therefore  the  sole  ques- 
tion for  our  consideration  is  one  of  jurisdiction. 

It  must  be  conceded  that  the  decree,  so  far  as  the  rail- 
road company  is  concerned,  is  a  proper  one,  and  if  the 
court  had  jurisdiction  of  the  i)ersons  of  the  appellants, 
then  the  judgment  is  just  and  equitable  as  to  them  and 
must  be  affirmed.  The  facts  pleaded  and  proved  by  the 
appellee  surely  call  for  the  interposition  of  a  court  of 
(Hjuity,  and  demand  the  relief  prayed  for.  It  can  not  be 
successfully  asserted  that  the  appellee  had  an  adequate 
remedy  at  law  in  this  case.  The  court  found  that  his 
wages,  sought  to  be  subjected  by  the  proceedings  com- 
plained of  to  the  payment  of  the  judgment,  were  absolutely 
exempt  to  him  by  law.  The  appellants  knew  this  as  well 
as  he  did,  and  yet,  by  a  series  of  garnishment  proceedings, 
amounting  to  a  persecution  in  this  case,  they  sought  to 
compel  him  to  pay  the  judgment  out  of  such  exempt  money, 
or  expend  it  all  in  protecting  his  legal  right  thereto.  Not 
only  this,  but  they  evidently  sought  to  annoy  w^  harafla 
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his  employer  until  he  must  pay,  or  perhaps  lose  his  em- 
ployment. Again,  it  may  he  fairly  assumed  that  by  suing 
out  a  number  of  writs  of  garnishment  appellee  would  at 
some  time  be  unable  to  protect  his  rights,  or  the  company 
would  inadvertently  default,  and  an  order  would  there- 
upon be  obtained  which  would  result  in  compelling  it  to 
pay  the  money  into  court,  leaving  it  still  liable  to  pay 
the  wages  to  appellee,  or  perhaps  altogether  deprive  him 
thereof.  Against  such  iniquitous  proceedings  there  is  no 
adequate  remedy  at  law,  and  such  practices  should  receive 
our  severest  condemnation.  When  the  property  of  a 
debtor  is  exempt  he  is  entitled  to  the  possession  of  it,  and 
should  be  protected  in  this  possession  in  the  most  expedi- 
ent manner.  Cunningham  v.  Cowumyy  25  Neb.  615,  617; 
Johnson  v.  Hahn^  4  Neb.  139,  149.  Appellee  was  entitled 
to  the  decree  to  save  him  from  being  harassed  by  a  multi- 
plicity of  suits.  Johnson  v.  Hahn^  supra;  Uhl  v.  May,  5 
Neb.  157,  161;  Norma/nd  v.  Otoe  County^  8  Neb.  18,  21; 
Touzaiin  v.  City  of  Omaha,  25  Neb.  817,  824;  Schock  v. 
Falls  City  J  31  Neb.  599,  605;  Morris  v.  Merrell,  44  Neb. 
423,  430. 

This  brings  us  to  the  consideration  of  the  question  of 
jurisdiction.  Section  65  of  our  Code  of  C5ivil  Procedure 
provides  that  "Where  the  action  is  rightly  brought  in  any 
county,  according  to  the  provisions  of  title  four,  a  sum- 
mons shall  be  issued  to  any  other  county,  against  any  one 
or  more  of  the  defendants,  at  plaintiff's  request.'^  Title 
IV  (sees.  51-616),  after  designating  the  actions  which 
must  be  brought  in  a  certain  specified  county,  provides 
that  every  other  action  must  be  brought  in  the  county  in 
which  the  defendant,  or  some  one  of  the  defendants,  re- 
sides, or  may  be  summoned ;  and  it  is  further  provided  in 
said  title  that  a  railroad  company  may  be  served  with  sum- 
mons in  any  county  into  or  through  which  its  line  of  road 
paBses.  It  follows  that  the  Union  Pacific  Railroad  Com- 
pany was  properly  sued  and  served  with  summons  in 
Sarpy  county,  and  if  it  was  properly  made  a  defendant 
in  the  action,  the  issuance  of  a  summons  to  the  sheriff  of 
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Dodge  county,  and  its  service  therein  on  appellants,  gave 
the  court  full  and  complete  jurisdiction  over  them.  If,  on 
the  other  hand,  the  railroad  was  not  a  necessary,  or  at 
least  a  proper,  party,  there  was  what  would  amount  to  a 
collusive  joinder,  and  the  court  was  mthout  jurisdiction  of 
the  appellants.  It  is  well  established  that  the  defendant, 
who  may  be  sued  in  the  county  where  the  action  is  brought, 
must  be  a  necessary,  and  not  a  sham  defendant,  joined 
solely  for  the  purpose  of  bringing  in  the  defendants  served 
in  another  county.  Dunii  v.  Haines,  17  Neb.  560 ;  Cobbey 
V.  Wright,  23  Neb.  250,  29  Neb.  277;  Hanna  v.  Emerson,  45 
Neb.  708,  710;  Miller  v.  Meeker,  54  Neb.  452,  454;  Stewart 
V.  Rosengrcn,  66  Neb.  445. 

The  true  test,  however,  for  determining  whether  or  not 
the  venue  is  proper  so  that  summons  may  issue  to  another 
county  is  whether  the  defendant  served  in  the  county  where 
the  suit  is  brought  is  a  bona-fide  defendant  to  that  action — 
whether  his  interest  in  the  result  of  the  action  is  in  any 
manner  adverse  to  that  of  the  plaintiff  with  respect  to  the 
cause  of  action  against  the  other  defendant,  and  in  equity 
actions  may  be  added  the  inquiry  as  to  whether  or  not 
ptaintiflf  can  obtain  full,  suitable  and  satisfactory  relief 
without  joining  such  party,  and  binding  him  by  the  terms 
of  the  judgment  or  decree. 

Equitable  doctrines  with  respect  to  parties  and  judg- 
ments are  wholly  unlike  those  which  prevail  at  common 
law — different  in  their  fundamental  conceptions,  in  their 
practical  operation,  in  their  adaptability  to  circumstances 
and  in  their  results  upon  the  rights  and  duties  of  litigants. 
The  governing  motive  of  equity  in  the  administration  of  its 
remedial  system  is  to  grant  full  relief,  and  to  adjust  in  the 
one  suit  the  rights  and  duties  of  all  the  parties  which 
really  grow  out  of,  or  are  connected  with,  the  subject- 
matter  of  that  suit.  The  primary  object  is  that  all  persons 
sufficiently  interested  may  be  before  the  court,  so  that  the 
relief  may  be  properly  adjusted  among  those  entitled,  the 
liabilities  properly  apportioned,  and  the  incidental  or  con- 
sequential claims  or  interests  of  all  may  be  fixed  and  all 
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may  be  bound  in  respect  thereto  by  the  single  decree. 
Pomeroy,  Equity  Jurisprudence,  sec.  114. 

Speaking  of  the  question  of  parties  in  actions  to  prevent 
a  multiplicity  of  suits,  Pomeroy  says :  "Under  the  greats, 
est  diversity  of  circumstances,  and  the  greatest  variety  of 
claims  arising  from  unauthorized  public  acts,  private  tor- 
tious acts,  invasion  of  property  rights,  violation  of  con- 
tract obligations,  and  nothwithstanding  the  positive  de- 
nials by  some  American  courts,  the  weight  of  authority 
in  simply  oven\'helming  that  the  jurisdiction  may  and 
should  be  exercised,  either  on  behalf  of  a  numerous  body 
of  separate  claimants  against  a  single  party,  or  on  behalf 
of  a  single  party  against  such  a  numerous  body,  although 
there  is  no  ^common  title,'  nor  ^community  of  right'  or  of 
^interest  in  the  subject-matter,'  among  these  individuals, 
but  where  there  is  and  because  there  is  merely  a  commu- 
nity of  interest  among  them  in  the  questions  of  law  and 
fact  involved  in  the  general  controversy,  or  in  the  kind 
and  form  of  relief  demanded  and  obtained  by  or  against 
each  individual  member  of  the  numerous  body."  Further 
speaking  of  the  objection  raised  to  this  doctrine,  Pomeroy 
says:  ^The  sole  and  suiBcient  answer  to  the  objection  is 
found  in  the  actual  facts.  The  jurisdiction  lias  been  exer- 
cised In  a  great  variety  of  cases  where  the  individual  claim- 
ants were  completely  separate  and  distinct,  and  the  only 
community  of  interest  among  them  was  in  the  question  at 
issue,  and  i)erhaps  in  the  kind  of  relief,  and  the  single  de- 
cree has  without  any  difficulty  settled  the  entire  contro- 
versy and  determined  the  separate  rights  and  obligations 
of  each  individual  claimant.  The  same  principle  therefore 
embraces  both  the  technical  T)ills  of  peace,'  in  which  there 
is  confessedly  a  common  right  or  title,  or  community  of 
interest  in  the  subject-matter,  and  also  those  analogous 
cases  over  which  the  jurisdiction  has  been  extended,  in 
which  there  is  no  such  common  right  or  title  or  community 
of  interest  in  the  subject-matter,  but  only  a  community  of 
interest  in  the  question  involved  and  the  kind  of  relief  ob- 
tained." Pomerov,  Equity  Jurisprudence,  sec.  269. 
IX 
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It  can  not  be  said  that  the  railroad  company  and  appel- 
lants were  not  mutually  interested  in  the  questions  in- 
volved in  this  case,  and  in  the  effect  of  the  relief  granted 
by  the  decree.  Again,  garnishment  proceedings  had  been 
already  commenced  for  the  third  time,  notice  had  been 
served  on  the  railroad  company  requiring  it  to  answer  and 
pay  the  money  into  court;  therefore  a  decree  against  the 
appellants  alone  would  not  have  been  binding  on  the  com- 
pany; it  could  still  answer  and  pay  over  the  money  Into 
court  to  the  irreparable  injury  of  the  appellee.  In  any 
event,  it  was  holding  back  the  money  due  to  him,  and  it 
was  necessary  to  make  the  company  a  party. and  by  the 
decree  release  the  fund  and  require  it  to  be  paid  to  the 
owner  thereof.  It  would  thus  appear  that  the  railroad 
company  was  a  proper  party,  and  it  may  be  further  stated 
that  it  was  a  necessary  party  in  order  to  enable  appellee 
to  obtain  suitable  and  complete  relief  in  the  case  at  bar. 
A  decree  restraining  the  appellants  from  prosecuting  fur- 
ther proceedings  to  subject  appellee^s  exempt  wages  to 
the  payment  of  their  claim  would  not  have  been  effective, 
for  the  reason  that  a  transfer  of  their  claim  to  another 
would  have  enabled  such  other  person  to  still  proceed  with 
further  illegal  attempts  to  obtain  the  money.  Again,  al- 
though enjoined  from  prosecuting  further  in  the  courts 
of  this  state,  they  might  transfer  their  claim  to  Iowa, 
where  the  Union  Pacific  Railroad  Company  has  a  part  of 
its  line  and  maintains  some  of  its  offices.  The  exemption 
laws  of  this  state  have  no  extra-territorial  force,  and  it  hajs 
been  the  universal  policy  of  the  courts  of  Iowa  to  disregard 
the  exemption  laws  of  other  states.  So  that  without  a 
decree  enjoining  the  Union  Pacific  Railroad  Company  from 
paying  over  the  money  in  satisfaction  of  the  appellants' 
claim,  it  would  be  required  to  answer  proceedings  insti- 
tuted in  Iowa  and  pay  the  money  into  court  there;  thus 
depriving  the  appellee  of  the  wages  which  "are  absolutely 
exempt  to  him  by  the  laws  of  this  state.  Notwithstanding 
we  have  a  law  prohibiting  such  transactions,  yet  it  has  in 
many  cases  failed  to  prevent  parties  from  unlawfully  col- 
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lecting  their  claims  in  that  manner.  A  decree,  however, 
against  the  railroad  company,  enjoining  it  from  paying  the 
money  into  any  court,  or  upon  any  proceedings,  wherever 
instituted,  could  be  pleaded  in  bar  to  such  proceedings 
with  binding  effect 

So  we  are  constrained  to  hold  that  the  Union  Pacific 
Railroad  Company  was  not  only  a  proper  but  a  necessary 
party  in  the  suit;  that  the  action  having  been  properly 
commenced  against  it  in  Sarpy  county,  and  it  having  been 
served  with  summons  therein,  tli:  issuance  of  summons 
to  the  sheriff  of  Dodge  county  and  the  proper  service 
thereof  on  the  appellants  gave  the  court  full  and  complete 
jurisdiction  to  hear  and  determine  the  questions  involved 
in  the  action  and  render  a  suitable  and  proper  decree 
therein. 

We  further  hold  that  according  to  the  facts  disclosed  by 
the  record,  the  decree  of  the  district  court  was  right,  and 
we  recommend  that  it  be  affirmed. 

Oldham  and  Pound,  CO.,  concur. 

By  the  Court:  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  iB 

Affirmed. 


Susan  L.  Breck,  appellant,  v.  Charles  Meeker  bt  ai^., 

appellees. 

FcLCD  BfABOH  4,  1908.    No.  12,734. 

1.  Prineipal  and  Agent:  Substitute.  If  a  principal  constitutes  an 
agent  to  do  a  business  which  obviously  and  from  its  very  nature 
can  not  be  done  by  the  agent  otherwise  than  through  a  substi* 
tnte,  or  if  there  exists  in  relation  to  the  business  a  known  es^ 
tabUahed  usage  of  substitution,  in  either  case  the  principal  would 
be  beld  to  have  expected  and  authorized  such  substitution. 

i.  BvfdMiee:  JuDeiiKifT.  Evidence  examined,  and  held  sufficient  to 
mmtu'tn  the  Judgment  of  the  district  court 
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Appeal  from  the  district  court  for  Chase  county :  Oborgb 
W.  NoBRis,  District  Judgei    Affirmed. 

8.  S.  Bishopj  Claude  0.  Flanshurg  and  Richard  0.  WiU- 
iams^  for  appellant 

Charles  W.  Meeker  and  Jefferson  H.  Broady^  contra. 

Oldham,  O. 

This  was  a  suit  to  foreclose  a  real  estate  mortgage  on 
160  acres  of  land  situated  in  Chase  county,  Nebraska.  The 
mortgage  wa^  given  to  secure  a  note  for  f300  from  Charles 
Meeker,  payable  to  the  order  of  John  L.  Parwell,  at  Clare- 
mont  National  Bank,  of  Claremont,  N.  H,,  dated  November 
27,  1886,  and  due  January  1,  1892,  bearing  eight  per  cent 
interest  annually.  The  loan  was  negotiated  through  the 
agency  of  C.  C.  Burr,  of  Lincoln,  Neb.,  and  the  money  was 
remitted  to  Meeker  by  a  draft  from  Mr.  Burr.  Before  the 
loan  matured,  the  mortgaged  premises  were  conveyed  to 
defendant  Mary  E.  Meeker.  Defendant  filed  a  separate 
answer  to  plaintiff's  petition,  admitting  the  execution  and 
delivery  of  the  note  and  mortgage,  and  alleging  that  for 
the  purpose  of  clearing  her  title  to  the  premises  she  had 
fully  paid  the  entire  mortgage  indebtedness  on  June  5, 
1894.  Plaintiff  replied  to  this  answer  with  a  general  de- 
nial, and  on  issues  thus  joined  a  trial  was  had  to  the  court, 
and  judgment  was  rendered  in  favor  of  defendant  Mary  E. 
Meeker,  and  plaintiff  brings  the  cause  to  this  court  by 
appeal. 

The  question  which  we  are  asked  to  determine  is  as  to 
whether  the  evidence  is  suflftcient  to  sustain  the  judgment 
of  the  lower  court.  Certain  facts  in  the  record  are  undis- 
puted. These  are  that  the  loan  was  negotiated  tht-ough 
C.  C.  Burr,  at  Lincoln ;  that  the  mortgage  and  note  were 
delivered  to  him,  and  the  money  received  on  his  draft;  that 
each  interest  coupon,  except  the  last,  was  paid  to  Burr  and 
remitted  by  Burr  to  FarwelL    It  is  also  undisputed  that 


Vol.  69]  JANUARY  TERM,  1903.  101 


Breck  ▼.  Meeker. 


09  June  5, 1894,  the  remainder  of  the  note  and  interest  wbb 
paid  to  the  sheriff  of  Chase  county  on  an  order  which  he 
had  received  from  Burr  for  such  amount  It  is  undisputed 
that  Farwell  indorsed  the  note  before  maturity  to  Susan 
A.  JudkinSy  and  that  she  indorsed  the  same,  long  after 
maturity  and  after  it  had  been  paid,  to  the  plaintiff  in  this 
cause  of  action. 

The  question  of  the  sufficiency  of  testimony,  similar  to 
that  in  the  case  at  bar,  to  establish  an  ostensible  agency  in 
G.  G.  Burr  for  the  collection  of  notes  and  coupons  fur  John 
L.  Farwell,  tbe  Sulliyan  Savings  Institution,  and  others, 
having  transactions  with  him  similar  in  nature  and  extent, 
has  been  frequently  reviewed  by  this  court,  and  held  suffi- 
cient to  sustain  a  judgment  based  on  a  finding  of  such 
agency.  Sarrison  Nat.  Bank  of  Cadia  v.  Austin,  65  Neb. 
632. 

In  fact,  the  learned  counsel  for  appellant  frankly  con- 
cedes that  if  the  note  had  been  retained  by  Parwell,  he 
would  in  deference  to  the  previous  rulings  of  this  court 
on  the  question  of  Burr's  agency  of  Farwell,  admit  that 
the  judgment  of  the  trial  court  should  be  affirmed.  But 
he  contends  that  there  is  no  testimony  in  the  record  tend- 
ing to  show  that  Burr  was  the  agent  of  either  Mrs.  Judkins 
or  the  plaintiff  in  this  cause  of  action ;  here  neither  of  these 
in  any  event  should  be  bound  by  Burr's  agency  of  Farwell. 

The  testimony  with  reference  to  Mrs.  Judkins  tends  to 
show  tbat  she  kept  the  note  in  controversy  and  other  valu- 
able papers  in  a  trunk  in  the  vault  of  the  Claremont  Na- 
tional Bank,  of  which  Farwell  was  president,  and  that  she 
gave  Mr.  Parwell  a  duplicate  key  to  this  trunk,  so  that  he 
could  procure  papers  when  called  for  payment.  The  evi- 
dence shows  that  the  mortgage  in  suit  remained  in  this 
trunk  from  1887  until  1897,  when  Mrs.  Judkins  assigned 
the  note,  without  recourse,  to  Mrs.  Beck,  who  is  the  plain- 
tiff in  this  cause  of  action  and  a  sister  of  John  L.  Farwell. 

Mrs.  Judkins  says  in  her  deiK>sition:  "I  purchased  a 
number  of  western  loans  from  John  L.  Farwell  and  he 
acted  as  my  agent  in  collecting  the  same,  and  he  agreed  to 
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pay  me  my  interest  every  January  1.''  We  think  this  tes- 
timony  tends  to  show  that  Mr.  Farwell  was  the  agent  of 
Mrs.  Judkins  fully  and  generally  authorised  to  do  what- 
ever prudence  and  diligence  might  seem  to  require  in 
the  collection  of  principal  and  interest  on  her  western 
loans^  and  if  it  was,  as  he  undoubtedly  deemed  it  to  be,  ex- 
pedient to  prosecute  the  collection  of  this  note  and  in- 
terest through  the  agency  of  Mr.  Burr,  the  authority  to  col- 
lect and  receipt  for  the  payment  of  the  debt  and  interest 
was  imputed  to  Burr  through  the  ag^icy  of  Farwell. 

The  rule  is  laid  down  in  1  Parsons,  Contracts  (9th 
ed.),  ch.  3,  sec.  13,  p.  84:  "If  a  principal  constitutes  an 
agent  to  do  a  business  which  obviously  and  from  its  very 
nature  can  not  be  done  by  the  agent  otherwise  than  through 
a  substitute,  or  if  there  exists  in  relation  to  that  business  a 
known  and  established  usage  of  substitution,  in  either  case 
the  principal  would  be  held  to  have  expected  and  have 
authorized  such  substitution.''  From  this  view  of  the 
case,  we  think  there  is  competent  evidence  to  sustain  the 
judgment  of  the  trial  court  as  to  Burr's  authority  to  act 
in  the  matter  for  Mrs.  Judkins ;  and  if  Burr  was  authorized 
to  bind  her  by  his  receipt  for  the  payment  of  the  debt,  it 
follows  that  the  plaintiiT  in  this  cause  of  action,  who  did 
not  purchase  the  note  until  long  after  its  maturity  and 
payment,  took  it  subject  to  the  defense  of  payment  which 
existed  against  her  indorser. 

It  is  finally  contended  that  the  evidence  fails  to  show 
that  the  payment  of  the  debt  was  actually  made  in  money 
to  Burr.  The  testimony  with  reference  to  the  payment  is 
substantially  as  follows:  Mr.  Burr  had  been  foreclosing 
numerous  mortgages  in  Chase  county,  and  had  become  in- 
debted to  the  sheriff  of  that  county  for  a  sum  of  money 
either  a  little  more  or  a  little  less  than  the  amount  due  on 
the  Meeker  loan.  The  Meekers  notified  Burr  that  they 
were  ready  to  pay  the  loan.  He  thereupon  gave  an  order  to 
the  sheriff  of  Chase  county  on  Meeker  for  the  amount  due 
on  Meeker's  loan.  When  the  sheriff  presented  the  order 
to  Meeker  it  was  paid  to  him,  flOO  in  cash,  and  the  re- 
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mainder  by  check  which  waa  paid  on  presentation  to  the 
bank.  As  soon  as  Burr  received  his  deeds,  he  conveyed 
the  lands  to  Farrvell  and  the  Sullivan  Savings  Institution 
as  security  for  this  loan,  and  credited  Parwell  with  the 
amount  of  the  loan  on  his  books.  Plaintiff's  evidence 
shows  that  Fam^ell  subsequently  came  with  Burr  to  Chase 
county  and  was  informed  by  Meeker  of  the  fact  of  this 
payment,  in  the  presence  of  Mr.  Burr,  and  that  he  stated 
that  as  soon  as  he  returned  east  he  would  forward  the 
papers  to  Mr.  Burr  to  be  delivered  to  the  Meekers.  We 
think  this  evidence  shows  that  the  payment  was  made  in 
money,  and  does  not  place  this  case  within  the  rule  an- 
nounced in  Gilbert  v.  OarheXy  62  Neb.  464. 

It  is  therefore  recommended  that  the  judgment  of  the 
district  court  be  affirmed. 

Harness  and  Pound,  CO.,  concur. 

By  the  Court:   For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


Salina  F.  Bbown,  appellee,  v.  Samuel  Campbell  bt  al.^ 

APPELLANTS. 
Filed  Mabch  4,  1903.    No.  12,698. 

1.  H«ad  of  PamUy:   Homestead:    Fraudulent  Alienation.    The  head 

of  a  family  has  a  homestead  right  of  the  value  of  |2,6oo  in  160 
acres  of  land,  owned  and  occupied  hy  him  as  a  homestead, 
which  is  not  the  subject  of  a  fraudulent  alienation. 

2.  Conveyance:    Cancelation:    Erbob.     It  is  error  for  a  trial  court 

to  cancel  a  conveyance  of  such  homestead  right  as  having  been 
made  in  fraud  of  creditors. 

3.  Homestead  Limits:    Surplus.     If,  above  any  valid   incumbrances 

thereon,  there  be  a  surplus  In  excess  of  the  sum  of  12,000  within 
the  homestead  limits,  a  conveyance  of  such  surplus  can  be  set 
aside  when  made  in  fraud  of  creditors. 
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Appeal  from  the  district  court  for  Pawnee  county: 
John  Stull^  District  Judge.    Reversed. 

John  0.  Watsouj  John  V.  Morgan  and  Robert  Ryan^  for 
appellants. 

Henry  Matters  and  Francis  Martin j  contra."" 

Oldham,  0. 

This  was  a  suit  in  the  nature  of  a  creditors'  bill  insti- 
tuted by  the  plaintiff  in  the  court  below  for  the  purpose  of 
canceling  a  conveyance  of  160  acres  of  land  situated  in 
Pawnee  county,  Nebraska,  made  by  the  defendants  Samuel 
Campbell  and  wife  to  their  son,  Walter  Campbell,  on  Jan- 
uary 8,  1900.  The  petition  is  in  the  ordinary  form  of  a 
creditors'  action,  alle<:»ing  that  plaintiff  had  recovered  a 
judgment  in  the  county  court  of  Pawnee  county  for  |886.97 
and  costs  on  October  2,  1900;  that  a  transcript  of  the 
judgment  was  filed  in  the  office  of  the  clerk  of  the  district 
court  of  said  county,  and  that  an  execution  was  issued 
thereon  October  17,  1900,  and  returned  nulla  bona.  The 
petition  then  alleges  that  the  conveyance  was  made  by  the 
defendants  Samuel  Campbell  and  wife  to  their  son,  de- 
fendant Walter  Campbell,  without  consideration,  and  for 
the  purpose  of  hindering,  delaying  and  defrauding  the 
plaintiff  and  other  creditors  of  Samuel  Campbell.  . 

Defendants  Samuel  Campbell  and  wife  itnswered  this 
petition  separately,  admitting  the  execution  and  delivery 
of  the  conveyance,  but  denying  that  it  was  made  with 
fraudulent  intent,  and  alleging  that  the  premises  conveyed 
were  the  homestead  of  these  defendants. 

Defendant  Walter  Cami)bell  also  answered  separately, 
alleging  that  the  convej  ance  was  made  in  good  faith  for  a 
valuable  consideration,  and  that  at  the  time  of  the  con- 
veyance the  premises  were  occupied  by  his  father  and 
mother,  who  were  husband  and  wife,  as  their  family  home- 
stead. 
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Plaintiff  replied  to  this  answer  with  a  general  denial. 
On  issues  thns  joined,  the  trial  court  found  for  plaintiff, 
and  declared  the  conveyance  to  have  been  made  without 
consideration,  and  for  the  purpose  of  hindering  and  de- 
frauding creditors,  and  entered  a  decree  canceling  the 
deed,  and  defendants  bring  the  cause  to  this  court  by 
appeal. 

After  a  review  of  the  testimony  contained  In  the  bill  of 
exceptions,  we  have  no  criticism  to  offer  on  the  finding  of 
the  fact  by  the  trial  court  that  the  conveyance  was  made 
without  consideration,  and  probably  with  the  intent  on 
the  part  of  the  grantor  to  hinder  and  delay  his  creditors. 
But  the  evidence  shows  without  dispute  that  the  grantor 
in  the  deed  had  occupied  these  premises  for  twenty-five 
years  a&  his  homestead ;  that  he  was  the  head  of  a  family, 
consisting  of  a  wife  and  some  minor  children,  at  the  time 
the  conveyance  was  made.  It  is  admitted  in  the  record 
that  there  was  a  valid  mortgage  of  f3,000  on  this  land  at 
the  time  of  the  conveyance  to  defendant  Walter  Campbell. 
Plaintiff's  testimony  tended  to  show  that  the  premises  were 
worth  from  |5,000  to  |6,000  at  the  time  of  this  conveyance, 
while  the  testimony  of  the  defendant  tended  to  show  that 
the  premises  were  not  worth  to  exceed  f 5,000  at  the  time* 
the  deed  alleged  against  in  plaintiff's  petition  was  made. 

It  is  too  well  established  to  require  any  citation  of  au- 
thorities to  say  that  it  appears  from  the  undisputed  facts 
in  this  case  that  a  homestead  interest  of  the  value  of 
12,000  in  the  lands  in  dispute  existed  in  Samuel  Campbell 
and  wife  at  the  time  the  premises  were  conveyed  to  Walter 
Campbell,  which  was  not  the  subject  of  fraudulent  aliena- 
tion. It  is  also  clear  that  the  deed  allied  against  conveyed 
all  the  interest  that  Samuel  Campbell  and  his.  wife  could 
convey  in  these  premises  to  the  grantee  therein  named,  or, 
in  other  words,  tliat  the  deed  in  issue,  as  between  the 
parties,  conveyed  the  homestead  right  in  these  lands  to 
Walter  Campbell,  and  that  the  conveyance  could  only  be 
held  fraudulent  as  to  creditors  in  so  far  as  it  attempted 
to  convqr  a  surplus  of  the  homestead  which  would,  if  still 
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remaining  in  the  hands  of  the  grantor,  be  subject  to  sale 
on  execution.  Whether  or  not  an  interest  of  the  value  of 
more  than  (2,000  over  and  above  the  mortgage  exists  in  the 
lands  in  dispute  is  a  matter  left  in  some  doubt  by  the  testi- 
mony. 

•  Provision  is  made  in  sectibns  5,  6,  7,  8,  9,  10,  11, 12,  and 
13,  chapter  36,  Compiled  Statutes  (Annotated  Statu t<^, 
sees.  6204-6212),  for  ascertaining  the  surplus,  if  any,  of 
the  value  in  lands  within  the  limits  of  a  homestead.  If 
we  treat  the  petition,  answers,  reply  and  evidence  offered 
in  this  case  as  a  substantial  compliance  with  the  prelimi- 
nary steps  necessary  to  procure  the  appointment  of  ap- 
praisers to  ascertain  the  surplus  in  the  homestead  limits, 
it  would  still  be  necessary,  before  determining  as  a  matter 
of  fact  that  there  was  a  surplus,  to  wait  for  the  coming  in 
of  the  report  of  the  appraisers  so  provided.  We  are  in- 
clined to  think  that  the  court,  being  possessed  of  the  cause 
to  do  full  equity  between  the  parties,  may  with  propriety, 
in  view  of  the  issues  arising  on  the  testimony,  determine 
that  there  is  a  suflScient  showing  of  a  surplus  to  warrant 
it  in  the  appointment  of  appraisers  to  ascertain  that  fact 
in  the  manner  above  pointed  out 

It  is  therefore  recommended  that  the  decree  of  the  court 
below  be  reversed  and  the  cause  remanded,  ahd  the  trial 
court  be  directed  to  appoint  the  appraisers  as  provided  by 
statute,  and  have  the  value  of  the  real  estate  in  contro- 
versy determined,  and,  if  it  appear  by  said  proceedings 
that  the  value  of  said  premises  exceed  the  amount  of 
f 2,000  and  the  amount  of  the  mortgage  thereon,  then,  if 
the  land  can  be  divided  without  material  injury,  the  court 
shall  direct  the  said  appraisers  to  set  off  to  the  grantee  in 
the  deed  so  much  of  the  land,  including  the  residence 
thereon,  as  will  amount  in  value  to  the  sum  of  f  2,000  over 
and  above  the  amount  of  the  said  mortgage  thereon,  and 
the  residue  be  sold  and  the  proceeds  be  applied  in  satisfac- 
tion of  plaintiff's  judgment.  In  case  the  value  of  said 
land,  when  determined  as  aforesaid,  shall  not  exceed  the 
exemptions  and  the  amount  of  the  mortgage  as  aforesaid, 
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then  the  court  is  directed  to  enter  a  decree  in  favor  of  the 
defendant. 

Babnes  and  Pound,  CO.,  concur. 

By  the  Court :  Fop  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
the  cause  remanded,  and  the  trial  court  is  directe^l  to  ap- 
point the  appraisers  as  provided  by  statute,  and  have  the 
value  of  the  real  estate  in  controversy  determined,  and,  if 
it  appear  by  said  proceedings  that  the  value  of  said 
premises  exceed  the  amount  of  $2,000  and  the  amount  of 
the  mortgage  thereon,  then,  if  the  hmd  can  be  dividecl 
without  material  injury,  the  court-  shall  direct  the  said 
appraisers  to  set  off  to  the  grantee  in  the  deed  so  much  of 
the  land,  including  the  residence  thei(M)n,  as  will  amount 
in  value  to  the  sum  of  $2,000  over  and  above  the  amount 
of  the  F^ixid  mortgage  thereon,  and  the  residue  shall  be  sold 
and  the  proceeds  be  applied  in  satisfaction  of  plaintiflF's 
judgmentv  In  case  the  value  of  said  land,  when  determined 
as  aforesaid,  shall  not  exceed  the  exemi)tions  and  the 
amount  of  the  mortgage  as  aforesaid,  then  the  court  is  di- 
rected to  enter  a  decree  in  favor  of  the  defendant. 

Reverskd  and  remanded. 


RiLET  E.  Haskell,  appellee,  v.  Henry  B.  Read  et  al., 

APPELLANTS.* 

Filed  Mabgh  4,  1903.    No.  12,430. 

1.  Written  Contract:  Extrinsic  Evidence.  Where  a  written  con- 
tract requires  extrinsic  evidence  to  explain  its  terms,  the  Inter- 
pretation to  be  given  in  view  of  such  evidence  is  a  question  of 

tBCL 

%.  Bight  to  Vote  Pledged  Shares  of  Stock.     As  a  general  rule,  the 
^^lotionB  for  rehearing  denied.    See  opinion,  page  115,  post. 
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right  to  vote  pledged  shares  of  stock  remains  in  the  pledgor 
until  foreclosure. 

8.  Corporation:     Reoistered    Stockholders:      EjLection:      Books    of 

Corporation.  The  officers  of  the  corporation,  in  conducting  an 
election,  will  not  look  behind  the  books  of  the  corporation  which 
show  who  are  registered  as  stockholders;  but  a  court  of  equity 
may  do  so,  and  may  enjoin  a  pledgee  from  voting  the  shares 
pledged  in  prejudice  of  the  rights  of  the  pledgor. 

4.  Excessive  Issue  of  Stock:  No  Ck)NSiDERATioN :  Injunction:  Can- 
celation. A  stockholder  may  maintain  a  suit  to  enjoin  the 
holder  of  shares  issued  in  excess  of  the  amount  authorized  by  the 
articles  of  incorporation,  and  without  consideration,  from  TOting 
such  shares  in  prejudice  of  his  rights,  and  to  procure  cancelation 
thereof. 

6.  Estoppel.  Whatever  might  be  the  rule  as  to  a  bona  fide  purchaser 
of  or  subscriber  for  such  an  overissue  of  shares,  one  who  pro- 
cures the  overissue  without  consideratiofl,  by  false  representa- 
tions, will  not  be  heard  to  assert  that  a  stockholder  who  voted 
therefor,  relying  on  such  representations,  is  estopped  to  question 
the  validity  of  the  shares. 

6.  Private  Corporation:    Stockholder:    Officers:    VALroirr  of  EIleo- 

tion:  Equity.  It  seems  that  in  this  state  a  stockholder  may 
maintain  a  suit  in  equity  to  try  the  validity  of  an  election  of 
officers  and  directors  of  a  private  corporation,  and  determine 
whether  persons  claiming  to  be  such  are  entitled  to  act  in  that 
capacity. 

7.  Validity  of  Election:    Jurisdiction  of  Coubt.     In  any  event  the 

court  may  inquire  into  the  validity  of  the  election  and  pass 
upon  the  title  to  corporate  officers  when  necessary  to  do  com- 
plete Justice  in  a  suit  of  which  it  has  Jurisdiction  on  other 
grounds. 

8. :    Majority  of  Shares.     Where  a  corporation  has  a  fixed 

capital  stock,  divided  into  a  definite  number  of  shares^  a  majority 
of  all  the  shares  is  necessary  to  a  valid  election  in  the  absence 
of  some  rule  to  the  contrary. 

9.  Voting  Shares.    It  is  not  necessary  that  a  stockholder  shall  have 

paid  for  his  stock  in  full  to  enable  him  to  vote  all  his  shares  at 
an  election. 

Appeal  from  the  district  court  for  McPherson  connty  : 
Hanson  M.  Geimes^  District  Judge.    Modified. 

John  H.  Bower,  N.  P.  McDonald  and  Edwin  E,  Bquires, 
for  appellants. 
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Hoagland,  Hoagland^  Wilcox  d  Halli§<m^  contra. 

Pound,  O. 

Haskell,  the  plaintiflf,  had  a  ranch  in  McPherson  county, 
and  certain  horses,  cattle  and  farming  implements  thereon* 
Read,  one  of  the  defendants,  had  a  certain  amount  of 
capital  which  he  desired  to  make  use  of  in  the  business 
of  conducting  a  ranch.  Accordingly,  they  entered  into  a 
written  contract  for  the  purpose  of  forming  a  corpora- 
tion, in  which  they  agreed  to  incorporate  with  a  capital 
stock  of  132,000,  divided  into  320  shares  of  f  100  each,  of 
which  each  of  the  parties  was  to  subscribe  for  one-half. 
They  further  agreed  that  the  plaintiflf  should  pay  for  his 
stock  by  conveying  his  ranch  property,  horses,  cattle  and 
farming  implements  to  the  corporation  while  the  defend- 
ant Read  should  i)ay  for  the  stock  by  him  subscribed  for 
in  cattle.  Pursuant  to  this  contract  a  corporation  was 
formed,  and  the  plaintiflf  and  the  defendant  Read  each 
subscribed  for  |16,000  of  the  capital  stock.  The  latter 
became  president,  secretary  and  treasurer,  while  the 
plaintiflf  was  vice-president,  and  manager  of  the  ranch. 
After  the  company  was  incorporated,  Read  advanced  some 
fTOO  to  the  plaintiflf,  secured  by  mortgages,  under  an 
agreement  whereby  the  plaintiflf  was  to  "redeem"  with 
shares  of  stock  when  issued.  Afterwards  two  shares  of 
stock  which  had  been  issued  to  plaintiflf  were  transferred 
by  him  to  Read  in  lieu  of  the  mortgage.  When  Read 
turned  over  the  cattle  to  the  cori)oration  in  payment  of 
his  stx)ck  subscription,  as  provided  for  in  the  contract,  he 
claimed  to  have  turned  over  and  delivered  more  cattle 
than  were  necessary  for  that  purpose,  and,  in  the  belief 
and  under  the  representation  that  he  had  done  so,  the 
plaintiflf  agreed  and  consented  that  additional  stock  in 
the  amount  of  $2,000  should  be  issued  in  payment  there- 
for. This  was  done  and  the  shares  were  duly  registered 
!n  the  name  of  Read  on  the  books  of  the  corporation. 
Afterwards  a  dispute  arose  with  reference  to  this  claim 
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that  additional  cattle  had  been  turned  over,  and  in  con- 
sequence of  diflfteulties  between  the  parties,  this  suit  was 
brought  against  Read  and  the  corporation  to  enjoin  the 
former  from  voting  the  two  shares  of  stock  transferred 
to  him  under  the  agreement  with  reference  to  security 
and  the  twenty  shares  issued  in  payment  for  the  allied 
additional  cattle,  and  to  procure  the  cancelation  of  said 
twenty  shares.  The  plaintiff  averred  that  the  annual 
election  of  the  corporation  was  approaching  and  that  Read 
was  threatening  and  about  to  exclude  him  from  all  share 
or  participation,  in  the  corporate  business,  by  voting  said 
twenty-two  shares  at  such  election,  and  was  about  to  fill 
all  the  offices  with  persons  in  his  interest,  contrary  to  the 
agreement  of  the  parties  that  each  should  have  an  equal 
voice  and  ^.hare  in  the  business  and  affairs  of  the  company. 
He  claimed  further  that  he  had  turned  over  his  ranch  and 
other  property  to  the  corporation,  relying  upon  such  agree- 
ment, and  that  to  deprive  him  of  his  office  of  manager  of 
the  ranch  and  deny  him  any  share  in  the  management  of 
the  business,  would  work  him  a  great  and  irreparable 
injury.  The  court  granted  a  temporary  injunction,  and 
upon  final  hearing  found  for  the  plaintiff  upon  all  the 
issues,  made  such  injunction  i)ermanent,  and  canceled 
8aid  twenty  shares.  Before  trial,  but  after  the  temporary 
injunction  had  issued,  the  annual  election  of  the  corjtora- 
tion  came  on,  and  upon  the  production  of  the  order  of 
injunction,  the  defendant  Read,  as  president  of  the  com- 
pany, declared  the  meeting  adjourned  until  the  right  to 
vote  the  shares  of  stock  in  dispute  could  be  deteormined. 
The  plaintiff,  however,  and  one  of  his  attorneys^  to  whom 
he  had  assigned  ten  shares  of  his  stock,  proceeded  to  hold 
an  election  at  which  they  filled  the  several  offices  of  the 
company.  The  validity  of  this  election  and  the  right  of 
the  persons  chosen  to  hold  office  thereunder  is  challenged 
by  Head  in  a  cross-petition,  and  a  decree  adjudging  the 
election  invalid  is  prayed  for.  TJi)on  this  point  also  the 
trial  court  found  adversely  to  said  defendant,  and  upheld 
the  election. 
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The  findings  of  fact  made  by  the  trial  court,  both  as  to 
the  two  shares  of  stock  and  the  twenty  shares  taken  in 
payment  for  cattle,  are  complained  of.  On  each  point 
the  evidence  is  conflicting,  and,  while  there  are  many 
circumstances  of  more  or  less  weight  which  tend  to  con- 
firm the  contentions  of  appellant,  we  think  there  is  suffi- 
cient to  sustain  the  findings.  The  force  and  weight  to  be 
given  to  the  circumstances,  as  against  the  testimony  of 
the  parties,  must  be  left  largely  to  the  trial  court;  and  so 
long  as  there  is  sufficient  testimony  in  support  of  plain- 
tiflf's  contentions  upon  each  question,  and  the  findings  are 
not  clearly  wrong,  they  should  not  be  disturbed.  A  more 
serious  question  arises  upon  the  written  agreement 
wherein  it  is  provided  that  the  plaintiff  is  to  "redeem'^  the 
mortgages  by  shares  of  stock  when  issued.  It  is  contended 
on  behalf  of  appellant  that  this  agreement  bound  Haskell 
to  turn  over  the  shares  of  stock  in  payment  of  the  debt 
secured  by  the  mortgages,  while  the  plaintiff  claims  that 
there  was  to  be  a  mere  substitution.  The  construction  of 
a  written  instrument  ordinarily  is  a  question  of  law.  But 
where  a  written  contract  requires  extrinsic  evidence  to 
explain  its  terms,  the  interpretation  to  be  given  in  view 
of  such  evidence  is  a  question  of  fact  Goquillard  v. 
Eovey,  23  Neb.  622,  8  Am.  St  Rep.  134;  Rosenthal  v. 
Ogdeuy  50  Neb.  218;  Meyer  v.  Shamp,  51  Neb.  424. 
The  meaning  of  the  word  "redeem"  in  this  agreement,  is 
by  no  means  clear  from  the  face  of  the  instrument,  and  in 
order  to  determine  whether  the  debt  was  to  be  paid  by 
transfer  of  the  shares  of  stock  or  there  was  to  be  a  mere 
substitution  of  the  shares  for  the  mortgages,  it  becomes 
necessary  to  inquire  into  all  the  circumstances  surround- 
ing the  transacftion.  Hence  the  interpretation  to  be  given 
to  that  provision  becomes  a  question  of  fact,  and  the  find- 
ing of  the  court,  having  sufficient  support  in  the  evidence, 
is  to  be  accepted  on  appeal. 

Assuming,  therefore,  that  the  two  shares  of  stock  were 
merely  pledged,  and  were  held  by  Read  as  pledgee  and 
not  as  owner,  the  question  arises,  who  was  entitled  to  vote 
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such  shares  in  the  election  of  officers  and  directors?  This 
question  is  settled  in  many  states  by  statute.  In  this 
state,  however,  we  have  no  statute,  and  are  left  for  guid- 
ance to  the  general  principles  of  the  law  of  corporations. 
As  a  rule,  the  right  to  vote  pledged  shares  of  stock  is  held 
to  remain  in  the  pledgor  until  foreclosure.  Jones,  Pledges, 
sec.  442;  1  Thompson,  Corporations,  sees.  732,  733,  735. 
Undoubtedly,  where  the  pledgee  is  registered  as  owner  of 
the  shares  on  the  books  of  the  company,  its  officers,  in  { 

conducting  an  election,  will  not  look  behind  the  books  to  | 

ascertain  who  are  the  real  owners  of  the  shares.'    But  a  ! 

court  of  equity  may  do  so,  and  may  enjoin  a  pledgee  from 
voting  the  shares  pledged  in  prejudice  of  the  rights  of  the 
pledgor.  State  v.  Smith,  15  Ore.  98,  14  Pac.  814,  15  Pac. 
137,  386;  Brewster  v.  Hartley,  37  Cal.  15,  99  Am.  Dec, 
237;  Voicell  t\  Thompson,  3  Cranch  (U.  S.  C.  C.)  428, 
Fed.  Cas.  No.  17,023;  McHenry  v.  Jewett,  2§  Hun  (N.  T.) 
453. 

With  respect  to  the  twenty  shares  issued  for  the  alleged 
additional  cattle  turned  over  by  Read,  we  think  the  decree 
is  right.  The  court  has  found  that  no  such  cattle  were  in 
fact  turned  over,  and  that  the  shares  were  issued  without 
consideration,  and  upon  a  misrepresentation  as  to  thiB 
number  of  cattle  contributed.  The  full  amount  of  the 
capital  stock  provided  for  in  the  articles  of  incorporation 
had  been  subscribed  for  already,  and  it  is  apparent  that 
it  was  not  intended  that  twenty  of  the  shares  subscribed 
by  Haskell  were  to  be  issued  to  Read,  but  that  there  were 
to  be  twenty  shares  in  addition  to  the  320  fixed  by  the 
articles  of  incorporation.  We  are  unable  to  see  how  these 
twenty  shares  can  be  viewed  in  any  other  light  than  as  an 
(overissue  procured  without  consideration  and  upon  false 
representations.  A  stockholder  may  maintain  a  suit  to 
(»njoin  the  holder  of  shares  issued  in  excess  of  the  amount 
authorized  by  the  articles  of  incorporation,  and  \^itliout 
consideration,  from  voting  such  shares  in  prejudice  of  his 
rights,  and  to  procure  cancelation  thereof,  2  Thompson, 
Corporations,  sec.  1497;  2  Momwetz,  Private  Corpora- 
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tions,  sec.  762.  We  do  not  think  any  question  of  estoppel 
arises  in  this  case,  for  the  reason  that  Read,  under  the 
findings  of  the  court,  is  in  no  sense  a  bona-fide  holder.  If 
the  shares  had  been  subscribed  for  or  purchased  in  good 
faith,  without  any  knowledge  of  the  circumstances  by 
reason  of  which  they  must  be  considered  a  fraudulent  over- 
issue, a  serious  question  might  arise  by  reason  of  the  fact 
that  Haskell  participated  in  the  issue.  2  Morawetz,  Pri- 
vate Corporations,  sees.  763,  765.  But  whatever  might  be 
the  rule  as  to  a  bona-fide  purchaser  of  or  subscriber  for 
such  an  overissue  of  shares,  one  who  procures  the  over- 
issue without  consideration,  by  false  representations, 
clearly  has  no  standing  to  assert  that  a  stockholder  who 
voted  therefor,  relying  on  such  representations,  is  estopped 
to  question  the  validity  of  the  shares.  He  can  not  take 
advantage  of  his  own  false  representations,  nor  claim  that 
acts  of  others  based  thereonr  and  done  in  reliance  upon 
their  truth,  put  him  in  a  better  position. 

We  think,  however,  the  court  erred  with  respect  to  the 
validity  of  the  election  held  by  Haskell  and  his  attorney; 
and  in  our  opinion  the  decree  should  be  modified  so  as  to 
grant  the  appellant  relief  against  such  election,  as  prayed 
in  his  cross-petition.  It  is  held  generally  that  a  court  of 
equity  is  without  jurisdiction  to  pass  upon  the  validity  of 
an  election  of  officers  and  directors  of  a  private  corpora- 
tion, or  determine  whether  persons  claiming  to  be  such 
are  entitled  to  act  in  that  capacity.  Kearney  v,  Ajidrews, 
10  N.  J.  Eq.  70;  Owen  v.  Whitaktr,  20  N.  J.  Eq.  122; 
HtUlman  v.  Hancom/p^  5  Ohio  St.  237;  Hartt  v,  Harvey, 
32  Barb.  (N.  Y.)  55.  But  in  this  state,  suits  in  equity 
seem  to  be  maintainable  for  such  purposes.  Humholdt 
Driving  Park  Ass'n  v.  Stevens,  34  Neb.  528,  33  Am.  St. 
Rep.  654;  Reynolds  v.  Bridenthal,  57  Neb.  280.  In  any 
event,  the  court  may  inquire  into  the  validity  of  the  elec- 
tion and  pass  upon  the  title  to  cori)orate  offices,  when  nec- 
essary to  do  complete  justice  in  a  suit  of  which  it  has 
jurisdiction  on  other  grounds.  Mechanics'  \at.  Bank  of 
Newark  v.  H.  C.  Burnet  Mfg.  Go,,  32  N.  J.  Eq.  236 ;  Elliott 
12 
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V.  Sibley,  101  Ala.,  344, 13  So.  500;  Pond  v.  Vermont  V.  R. 
Co.j  Fed.  Cas.  No.  11,364.  The  caae  at  bar  seems  to  come 
within  the  latter  rule.  The  court  had  obtained  jurisdic- 
tion of  the  controversy  between  these  parties  for  other 
purposes,  and,  having  done  so,  was  under  a  duty  of  render- 
ing such  a  decree  as  would  dispose  of  the  whole  contro- 
versy and  completely  adjudicate  the  points  in  dispute. 
MoiTissey  v.  Broomal^  37  Neb.  766;  Tulleys  v.  Keller^  45 
Neb.  220.  It  would  be  inequitable  and  could  result  only 
in  a  multiplicity  of  suits  to  require  appellant  to  test  the 
validity  of  the  election  in  some  other  manner  and  in  some 
other  proceeding.  The  election  was  invalid.  Where  a  cor- 
poration hafi  a  fixed  capital  stock,  divided  into  a  definite 
number  of  shares,  a  majority  of  all  the  shares  is  necessary  • 
to  a  valid  election,  in  the  absence  of  some  rule  to  the  con- 
trary. This  is  elementary.  3  Thompson,  Corporations, 
sec.  3868;  1  Thompson,  Corporations,  sec.  726.  We  are 
unable  to  perceive  any  ground  upon  which  the  plaintiflp 
and  his  attorney  could  pretend  to  have  held  or  represented 
more  than  160  out  of  the  320  shares  of  the  corporation. 
This  is  the  utmost  to  which,  on  any  ground,  they  were 
c^ntitled.  The  articles  of  incorporation  provide  for  an 
election  by  the  stockholders,  and,  in  the  absence  of  some 
rule  or  provision  for  an  election  by  a  majority  of  those 
present  at  the  meeting,  a  majority  of  all  the  shares  was 
clearly  required.  It  can  make  no  diflference  whether  the 
remaining  160  shares  were  fully  paid  for  or  not  It  is  not 
necessary  that  a  stockholder  shall  have  paid  for  his  stock 
in  full  to  enable  him  to  vote  the  full  number  of  shares  at 
an  election.  Price  v.  Holcomh,  89  la,  123,  56  N.  W. 
407;  Swoage  v.  Ball,  17  N.  J.  Eq.  142.  The  articles  of  in- 
corporation provided  that  ten  per  cent,  should  be  p«dd 
down  and  the  remainder  upon  call  of  the  directors.  There 
rRn  be  no  question  that  both  the  plaintiff  and  Read  had 
paid  more  than  ten  per  cent  and,  as  far  as  any  question 
of  full  payment  for  their  respective  shares  is  concerned, 
the  plaintiff,  under  the  evidence,  is  in  no  better  position 
than  his  adversary. 
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We  therefore  recommend  that  the  decree  be  ni()difi(»d  by 
striking  out  the  sixteenth  finding  of  fact,  to  the  effect  that 
the  election  held  by  Haskell  and  Hoagland,  his  attorney, 
— to  whom  he  had  assigned  a  part  of  his  stock — was  reg 
nlap  and  valid,  substituting  a  finding  that  such  election 
was  invalid  and  of  no  force,  and  by  adding  to  said  decree 
an  adjudication  in  accordance  with  such  substituted  find- 
ing, and  that,  so  modified,  the  decree  be  affirmed. 

Barnes  and  Oldham,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinioft,  it  is  ordered  that  the  judgment  of  the  district 
•court  be  modified  by  striking  out  the  sixtecMitb  finding  of 
fact  of  the  trial  court,  substituting  therefor  a  finding  to 
the  effect  that  the  pretended  election  held  by  the  plaintiff 
and  his  attorney,  Hoagland,  was  invalid  and  of  no  force, 
and  adding  to  said  judgment^ an  adjudication  in  con- 
formity with  such  substituted  finding,  and  that  as  so 
modified  the  judgment  be 

Affibmbd. 

The  following  opinion  on  motions  for  rehearing  was  file<! 
Octobei*  7,  1903.    IfeJwa/ting  denied: 

1.  Crorporation:      Stockholdebs  :     Acts    of   MI^^0R1TT.      Whether   less 

thaii  a  majority  of  the  shares  of  stock  in  a  corporation  having  a 
fixed  eapital  stock,  divided  into  a  definite  number  of  shares,  may 
hold  a  valid  meeting  and  bind  the  corporation,  <n  the  absence 
of  any  rule  upon  the  subject,  left  undecided. 

2.  Minority    of   Shares:     Special    Meeting:     Election    of    Officers. 

Whatever  may  be  the  rule  in  case  of  stated  meetings,  or  those 
regularly  called  or  convened,  a  minority  of  the  shares,  after 
failure  of  the  stated  meeting  for  election  of  officers,  can  not  call 
a  new  meeting  on  their  own  authority  and  hold  a  valid  election. 

Pound,  O. 

It  sonH»tiiiies  happ(»ns  that  a  proposition,  true  enough  in 
nsiHct  of  the  ease  iu  hand,  is  put  in  a  general  form  which 


116  NEBKASKA  REPORTS.  [Vol.  68 


Haskell  v.  Read. 


not  only  is  broader  than  the  decision  to  be  rendered  really 
requires,  but  is  open  to  question  in  point  of  law.  We 
think  we  fell  into  such  an  error  in  our  former  opinion  in 
this  cause.  We  stated,  citing  a  well  known  text-writer, 
that  "where  a  corporation  has  a  fixed  capital  stock,  divided 
into  a  definite  number  of  shares,  a  majority  of  all  the 
shares  is  necessary  to  a  valid  election,  in  the  absence  of 
some  rule  to  the  contrary."  Haskell  v.  Read^  antCy  p.  107. 
Fpon  further  examination,  we  find  that  the  authorities 
cited  do  not  entirely  sustain  the  conclusion  of  the  learned 
author,  and  that  the  question  is  one  upon  which  there  is 
some  conflict  of  opinion.  It  is  not  essential  to  a  disposi- 
tion of  the  case  at  bar  to  pass  upon  tliat  question,  and  we 
are  of  opinion  that  it  should  be  left  open. 

The  circumstances  out  of  which  the  controversy  as  to 
the  election  arises  are  these:  After  the  district  court  had 
issued  a  temporary  injunction,  restraining  Read  from  vot- 
ing the  twenty-two  shares  of  stock  in  controversy,  the  an- 
nual meeting  for  election  of  officers  came  on.  Upon  pro- 
duction of  the  order  of  injunction,  it  became  substantially 
impossible  to  hold  an  election,  as  the  shares  which  could 
be  voted  were  evenly  divided  between  the  contending  fac- 
tions, assuming  that  Haskell  could  vote  the  two  shares  he 
had  pledged.  Under  these  circumstances,  all  the  stock  be- 
ing present.  Read,  as  president,  adjourned  the  meeting 
until  the  injunction  proceedings  could  be  determined.  We 
are  inclined  to  think  that  this  was  within  his  powers  as 
presiding  officer,  in  view  of  the  impossibility  of  doing  any 
business  at  the  meeting.  However  this  may  be,  the  only 
proper  course  for  those  who  objecttni  was  to  appeal  from 
the  ruling  and  put  the  matter  to  a  vote.  Procter  Goal  Co, 
V.  Finley,  98  Ky.  405,  33  S.  W.  188.  It  did  not  authoriae 
the  plaintiflF  and  his  faction,  after  lapse  of  some  time,  to 
convene  what  was  in  effect  a  new  meeting  and  hold  a 
valid  election.  Whatever  may  be  the  rule  in  case  of  stated 
meetings,  or  those  regularly  called  or  convened,  a  minority 
of  the  r^hares,  after  failure  of  the  stnfod  meeting  for  the 
election  of  officers,  can  not  call  a  new  meeting  on  their  own 


Vol.  68]  JANUARY  TERM,  190S.  lit 


Genaa  t.  Abbott. 


authority  and  hold  a  binding  election.  To.  permit  this 
would  be  to  concede  to  a  minority  of  the  shares  the  power 
to  govern  the  corporation.  This  is  not  a  case  where  a  ma- 
jority withdraw  from  a  meeting  regularly  convened  and 
suflFer  the  minority  to  conduct  it  Right  or  wrong,  the 
pr^ident  had  adjourned  the  meeting  in  the  presence  of  all 
the  stockholders,  and  no  appeal  had  been  taken  from  his 
ruling.  The  attempt  of  plaintiff,  after  some  time  spent 
in  consultation,  to  hold  the  meeting  with  less  than  a  ma- 
jority, was  to  all  substantial  purposes  a  new  meeting. 

We  therefore  recommend  that  the  motions  for  a  rehear- . 
ing  be  denied. 

Barnes  and  Oldham^  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  motions  for  a  rehearing  be 
denied. 

Bbhbaring  denied. 


Hbnby  H.  Genau  v.  Raymond  J.  Abbott,  Executor  of 
THE  Last  Will  and  Testament  op  Joseph  Genau, 
Deceased. 

Filed  Mabch  4,  1903.    No.  12,574. 

1.  Equitable  Belief:  Pbobate  Court:  Rules  of  Pleadino.  Applica- 
tions for  equitable  relief  on  the  probate  side  of  the  county  court 
in  matters  within  the  exclusive  Jurisdiction  of  that  court,  are  to 
be  deemed  suits  in  eq'  ity,  and  are  governed  by  the  general 
roles  of  pleading  applicable  to  snch  suits  in  the  district  court. 


2- :    Petition:    Striking  from  Files.    It  is  not  proper  practice 

to  strike  from  the  files  a  duly  verified  petition  by  an  heir  at  law 
of  the  testator  seeking  equitable  relief  against  an  order  admit- 
ting a  will  to  probate.  Such  a  petition  should  be  met  by  demurrw 
or  answer. 

8.  Bstitlon:  Order  to  Strike:  Error.  If  the  petition  states  a  cause 
of  action  on  its  face,  an  order  striking  it  from  the  files  is  not 
to  be  held  error  without  prejudice  because  such  petition  is  ob- 
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noxious  to  motion  with  respect  to  form,  and  the  record  in  the 
probate  proceedings  discloses  faots  at  variance  with  some  of  its 
allegations. 

EttttOR  to  the  district  court  for  Saline  county:  Qeobge 
W.  Stubbs^  District  Judge.    Reversed. 

Oeorgc  H.  Hasfinf/Sj  Henry  W.  Wilson  and  Elmer  W. 
Brown,  for  plainliflfs  in  error. 

Ezra  8.  Abbott  and  Roy  Abbott^  contra. 

Pound,  C. 

Plaintiff  in  error  filed  in  the  county  court  a  petition, 
duly  verified,  ajlep^ing  that  he  was  one  of  the  heii-s  at  law 
of  Joseph  Genau,  deceased;  that  an  instrument  purporting 
to  be  the  last  will  of  said  Joseph  Genau  had  been  admitted  ' 
to  probate  in  said  court;  that  he  had  no  actual  knowledge 
that  such  will  was  to  be  offered  for  probate  or  probate  pro- 
ceedings had  on  the  day  when  the  order  of  probate  was 
made,  and  was  informed  by  the  sole  beneficiary  of  the  will, 
and  led  to  believe,  that  it  would  only  be  opened  and  read  at 
that  time;  that  he  was  not  present  when  the  subscribing 
witnesses  were  examined  and  the  will  prc-bated,  and  did  not 
know  of  such  action  till  afterward ;  that  he  was  afforded 
no  opportunity  to  make  and  file  objei^tions;  and  that  l)e- 
fore  the  time  for  an  appeal  had  elapsed,  he  was  induced 
to  abandon  the  matter  and  suffer  the  order  to  stand  with- 
out app(»al,  by  a  contract  of  settlement  entered  into  be- 
tween himself  and  the  beneficiary  of  the  will,  whicli  said 
beneficiarj'  afterwards  repudiated.  He  attaches  as  an 
exliibit  certain  objwtions  to  probate  of  the  will,  under 
oath,  which  set  up,  on  tlieir  face,  good  and  substantial 
grounds  of  contest,  and  makes  them  a  p^irt  of  his  pc»tition. 
He  prays  to  have  the  order  admitting  the  will  to  prohnle 
set  aside,  for  a  hearing  upon  his  objections,  and  for  gen- 
eral equitable  relief.  A  motion  was  made  to  strike  this 
petition  from  the  files,  which  was  granted,  and  the  judg- 
ment of  the  district  court  affirming  such  action  is  assigned 
as  error. 
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We  think  the  county  court  erred  in  its  view  aB  to  the 
practice  applicable  to  such  a  case.  We  know  of  no  war- 
mnt  for  trial  of  the  sufficiency  of  a  petition  in  an  inde- 
pendent suit  in  equity  upon  affidavits  as  to  the  merits  and 
the  record  in  the  proceedings  attacked  by  such  petition  on 
a  motion  to  strike  it  from  the  files.  Applications  for 
equitable  relief  on  the  probate  side  of  the  county  court 
in  matters  within  the  exclusive  jurisdiction  of  that  court, 
are  to  be  deemed  suits  in  equity.  WilUam-H  v.  Miles,  03 
Neb.  859.  There  is  no  express  statutory  provision  for 
such  suits.  Th^  are  permissible  because  the  county  court 
is  given  full,  complete  and  exclusive  jurisdi<*tion  in  pro- 
bate matters,  and  such  jurisdiction  would  not  be  complete 
if  the  necessary  equity  powers  did  not  exist  somewhere. 
The  provisions  of  1:he  Code  as  to  pleading  and  practice  be- 
fore justices  of  the  peace  are  obviously  inapplicable.  Ac- 
cordingly we  think  the  general  rules  of  pleading  govern- 
ing suits  in  equity  in  the  district  court  should  l)e  applied, 
and  that  section  901,  Code  of  Civil  Procedure,  affords  good 
ground  for  so  holding.  The  petition  should  have  been  met 
by  answer  or  demurrer. 

It  is  contended,  however,  that  the  motion  to  slriko  the 
petition  from  the  files  was  intended  as  a  dcMuurnT,  and 
that  the  error  is  without  prejudice.  It  is  ])rnbnl)ly  true 
that  the  petition' is  obnoxious  to  motion  wiili  r;.'i>(ut  U^ 
its  form  in  some  particulars,  and  the  maiiiMS*  in  which 
the  allegations  that  plaintiflp  has  a  good  defense  U\  pro- 
ceedings for  probate  and  substantial  grounds  Uw  contest- 
ing the  will  are  incorporated  is  not  to  l>o  coivntMidcd.  It 
may  be,  moreover,  that  there  are  matters  i'r  tlie  prayer 
which  might  be  amended.  But  under  the  C'Mle,  all  that 
is  essential  is  a  statement  of  facts  showi- \ir  a  c:nru»  of 
action  and  a  prayer  for  general  equitable  vAM.  Mcrri- 
man  v.  Hyde^  9  Neb.  113;  Peftey  v.  Jf/insou,  30  Neb. 
529;  Skinner  v.  Skinner,  38  Neb.  756;  /?.///  r.  liratimont, 
59  Neb.  631.  Neither  the  fact  that  the  petition  may  be 
informal  or  open  to  objection  in  respect  of  particular  alle- 
gations, nor  the  fact  that  the  record  in  the  probate  pro- 
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ceedings  attacked  may  disclose  facts  at  variance  witli  some 
of  its  allegiitions,  affords  any  p'ouiul  of  deimirrcr  or  war- 
rant for  striking  it  from  the  files.  Tlie  jn'tition  is  the 
commencement  of  an  indepi^ndeut  suit  in  ecjuity,  directed 
against  the  probate  proceedings,  and  the  record  in  those 
procei^lings  is  not  before  the  court  until  sonu»  issue  of  fact 
or  law  is  properly  raised  rwiuiring  an  investigation 
thereof. 

We  recommend  that  the  judgment  of  the  district  court 
be  reversed  and  the  cause  remanded. 

Barnes  and  Oldham,  GO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district- cojirt  is  reversed  and 
the  cause  is  remanded. 

BfiVESRSED  AND  REMANDED. 


John  T.  Ritchby  et  al.  v.  James  E.  Seei.ey.* 

FnjED  Mahch  4,  1903.    No.  12,564. 

1.  Answer:   Mistake  in  Name:    Testimony.    The  testimony  of  an  at- 

torney who  prepared  an  answer  is  competent -to  show  that  by 
inadvertence  and  mistake  he  used  the  name  of  one  *party  to  the 
action  while  intending  to  name  another  party. 

2.  Foreclosure:   Deficiency:    Creditor's  Bill:    Evidence.    On  the  fore- 

closure of  a  mortgage  a  deficiency  judgment  was  entered  against 
R.  and  G.,  the  mortgagors.  The  judgment  creditor  thereafter 
brought  an  action  to  subject  a  farm  conveyed  by  R.  to  his  son 
to  the  payment  of  this  judgment.  The  conveyance  was  made 
some  two  years  prior  to  the  entry  of  the  deficiency  judgment. 
Prior  to  the  foreclosure  proceedings  R.  had  conveyed  to  G.  his 
interest  in  the  mortgaged  premises,  and  G.  had  assumed  and 
agreed  to  pay  the  mortgage.  R.  testified  that  he  had  no  knowledge 
of  the  foreclosure  proceedings  and  offered  to  show  that  at  the 
time  he  made  the  conveyance  to  his  son  he  understood  that  G.  was 
alone  liable  for  the  mortgage  debt.  Held,  That  R.'s  understand- 
ing was  immaterial  and  incompetent,  but  that  It  would  be  oom- 


•  Judgment  vacated.    See  opinion,  p.  127,  post. 
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petent  and  material  to  show  that  a  solvent  and  responsible 
party  had  assumed  the  mortgage  debt  on  which  the  deficiency 
Judgment  was  entered,  as  bearing  on  the  question  of  the  char- 
acter of  the  conyeyance  by  R.  to  his  son,  and  whether  fraudu- 
lent or  not,  but  that  the  ofFer  did  not  go  far  enough,  in  not 
proposing  to  show  that  G.  was  solvent  and  able  to  meet  any 
deficiency  that  might  arise  after  exhausting  the  mortgage  se- 
curity. 

Error  to  the  district  court  for  Cass  county :  Paul  Jbs- 
SEN^  District  Judgb.    Reversed. 

Mathew  Oering^  for  plaintiffs  in  error. 

Webster  8.  Morlcm^  Allen  J.  Beeson^  Jesse  L.  Root  and 
S.  R  Smithj  contra. 

DUFFIB,  O. 

Some  time  in  1894  John  T.  Ritchey,  one  of  the  plaintiffs 
in  error,  and  James  H.  Goodrich  purchased  800  acres  of 
land  in  Hayes  county,  ITebraska.  James  E.  Seeley,  the  de- 
fendant in  error,  held  a  mortgage  on  the  land  which 
Ritehey  and  Gk)odrich  discharged,  giving  their  own  note 
for  $2,650  secured  by  mortgage  in  lieu  thereof.  Foreclos- 
ure proceedings  were  instituted  on  this  mortgage  and  a  de- 
cree of  foreclosure  entered  March  24,  1896.  A  deficiency 
judgment  for  $2,050  was  ordered  by  the  district  court  for 
Hayes  county  against  Ritchey  and  Goodrich  November  23, 
1897,  but  this  was  not  entered  of  record  by  the  clerk  until 
April  16,  1900,'  when  the  same  was  ordered  journal- 
ized. A  copy  of  the  order  directing  the  deficiency 
judgment  was  filed  in  the  office  of  the  clerk  of  the  dis- 
trict court  for  Cass  county,  February  18,  1898,  and 
a  transcript  of  the  judgment  itself  was  filed  in  said  county 
on  August  2y  1900.  Execution  issued  on  this  judg- 
ment September  14,  1900,  and  was  returned  wholly  un- 
satisfied. For  some  years  previous  to  these  transactions 
John  T.  Ritchey  was  the  owner  of  240  acres  of  land  in 
Cass  county,  which  he  conveyed  to  his  son  EJdward  on 
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March  15,  1897,  for  the  consideration  expressed  in  the 
deed,  of  $9,600,  and  this  action  was  brought  by  the  defend- 
ant in  error  to  subject  said  land  to  the  payment  of  his  de 
flciency  judgment*  A  decree  was  entered  in  favor  of  the 
plaintifif  below,  and  the  defendants  have  taken  a  writ  of 
error  to  this  court  complaining  that  the  decree  is  not 
supported  by  the  evidence  and  that  the  court  refused  to 
receive  and  consider  certain  evidence  which  they  claim 
was  comi)etent  and  material.  It  is  first  insisted  that  the 
district  court  for  Hayes  county  had  no  jurisdiction  to  enter 
a  deficiency  judgment  against  the  defendants,  and  the  act 
of  the  legislature  of  1897,  repealing  the  statute  then  in 
force  allowing  a  deficiency  judgment  to  be  entered  on  the 
foreclosure  of  a  mortgage,  is  referred  to  in  support  of 
plaintiflPs'  contention.  We  have  held  in  several  eases  that 
the  repeal  of  the  statute  permitting  the  recovery  of  de- 
ficiency judgments  did  not  aflfect  actions  then  pending. 
Thompson  v.  West,  59  Neb.  677,  49  L.  R.  A.,  337;  Hans- 
com  V.  Meyer,  61  Neb.  798;  Patrick  v.  National  Bank  of 
Commerce,  63  Neb.  200. 

Some  time  in  1893  a  farm  of  120  acres  in  Cass  county, 
known  as  the  "Walters  Farm,"  was  sold  under  a  decree  of 
foreclosure  and  bid  in  by  John  T.  Ritchey,  as  is  claimed, 
for  his  son,  Edward  Ritchey,  one  of  the  plaintiffs  in  error. 
The  sheriff's  deed  was  made  to  Edward  Ritchey,  who  took 
[>os8ession  and  occupied  the  land,  either  by  himself  or  his 
tenants,  for  tliree  or  four  years,  and  until  a  sale  by  him 
to  one  Henry  Bomemeyer,  made  in  1897.  A  consideration 
of  this  transaction  becomes  material,  for  the  reason  that 
it  is  claimed  by  the  plaintiffs  in  error  that  the  proceeds  of 
the  sale  of  this  farm  was  paid  by  Edward  to  his  father  on 
the  purchase  of  the  240-acre  farm,  the  conveyance  of 
which  is  assailed  in  this  action;  while  the  defendant  in 
error  claims  that  this  farm,  while  standing  in  the  name 
of  Edward  Ritchey,  was  purchased  and  paid  for  by  his 
father,  who  was  the  real  owner  thereof  and  of  right  en- 
titled to  the  purchase  money. 

Complaint  is  made  that  the  court  unduly  extended  the 
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privilege  of  cross-examining  John  T.  Ritchey  in  relation 
to  the  purchase  of  this  farm,  to  the  payment  of  the  con- 
sideration, and  whose  money  was  used  in  the  payment. 
The  evidence  is  undisputed  that  f4,000  in  cash  paid  by 
Bomemeyer  wa«  turned  over  by  Edward  Ritchey  to  his 
father,  and  whether  this  waa  a  bona- fide  payment  of  that 
amount  on  a  sale  of  the  240-acre  farm,  nrade  by  the  father 
to  his  son,  or  whether  the  money  actuaJly  belonged  to  the 
father,  was  a  question  before  the  court  necessary  for  its 
decision,  and  depending  principally  upon  the  evidence  of 
John  T.  and  Edward  Ritchey.  That  either  or  both  of  these 
witnesses  should  be  subjected  to  a  most  searching  cross- 
examination  relating  to  that  transaction  ought  not  to  be 
questioned.  It  was  a  dealing  between  father  and  son, 
which  if  honestly  made  ought  to  be  oi)en  to  the  creditors 
of  either  in  all  its  details,  and  neither  party  can,  with  any 
degree  of  fairness,  claim  that  any  light  that  they  can  throw 
upon  the  transaction  ought  to  be  denied  by  any  Icchnica! 
objections  made  under  the  guise  that  such  inquiries  are 
not  cross-examination  under  the  strict  rules  applicable  to 
the  cross-examination  of  disinterested  witnesses.  The  court 
did  not  unduly  expend  the  privilege  of  cross-examination 
in  this  casa  After  the  conveyance  of  this  120  acres  of 
land  to  Edward  Ritcliey,  some  litigation  took  place  con- 
cerning the  same,  in  which  Edward  and  his  father  were 
parties  defendant  In  an  answer  filed  by  them  in  that 
case  occurs  the  following  all^jation :  "That  the  said  John 
T-  Ritchey  continued  after  such  sale  to  occupy  and  control 
said  land  and  so  continued  to  do  until  about  the  numth  of 
February,  1897,  when  said  Ritchey  conveyed  said  land 
to  the  defendant  Henry  Bornemeyer,  Sr.,  who  now  oc- 
cupies the  same  and  claims  to  own  if  John  T.  Ritchey 
had  testified  that  he  had  no  interest  in  this  land  and  that 
after  the  conveyance  to  his  son  his  son  had  owned,  oc- 
cupied and  controlled  the  same  until  the  sale  to  Bome- 
meyer, and  this  answer  and  the  above  allegation  were 
offered  by  way  of  impeachment  and  contradiction  of  this 
testimony.     Ritchey  testified  tha^  at  the  time  he  signed 
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and  verified  this  answer  he  did  not  know  it  contained  the 
above-quoted  paragraph,  and  called  Byron  Clark,  his  at- 
torney who  had  prepared  the  same,  and  oflFertnl  to  show 
by  him  that  the  name  John  T.  Ritchey  app^'aring  in  the 
said  paragi-aph  was  a  clerical  error  made  in  tlie  prepara- 
tion therrof,  and  that  the  name  intended  to  be  used  was 
that  of  Edward  Ritchey.  On  the  objection  of  tlie  defend- 
ant in  en-or,  tliis  evidence  was  excluded,  and  it  is  now  said 
in  his  bi'ief  that  "the  court  could  as  readily  determine 
whether  It  was  intended  as  meaning  Edward  Ritchey  or 
John  T.  Ritchey  as  could  the  witness  Clark/* 
•  Under  ordinary  circumstances,  and  with  reference  to 
ordinary  writings  or  contracts,  this  may  be  true;  but  here  . 
was  a  pleading  prepared  by  the  attorney  having  full  charge 
of  the  case,  and  presumably  knowledge  obtained  from  his 
clients  of  all  the  circumstances  surrounding  it.  Clark,  who 
was  attorney  for  both  John  T.  and  Edward  Ritchey,  drew 
this  answer.  It  is  not  an  uncommon  circumstance  that  an 
attorney,  in  preparing  a  pleading,  inadvertently  uses  the 
name  of  one  party  while  intending  to  name  the  other.  No 
one  has  such  absolute  knqwledge  of  what  was  inteiuled  as 
the  attorney  himself.  In  this  case  it  is  undoubtetUy  true 
that  the  evidence  is  wholly  undisputed  that  Edward 
Ritchey  alone  was  in  possession  of  the  120-acre  farm, 
either  by  himself  or  his  tenants,  from  the  time  tlie  same 
was  conveyed  to  him  until  its  sale  to  Bomemeyer,  and  his 
deed  to  Bornemeyer,  which  was  introduced  in  evidence, 
shows  conclusively  that  the  claiise  in  the  answer  above 
referred  to,  as  follows:  "When  said  Ritchey  conveyed 
said  land  to  the  defendant  Henry  Bornemeyer,  Sr.," 
pointed  out  the  Rit-chey  intended  to  be  named  in  the 
answer  as  Edward  Ritchey.  Under  these  circumstances 
it  may  be  true  that  the  court  could  not  have  been  misled 
by  a  clerical  error  in  naming  John  T.  Ritchey  when 
EJdward  Ritchey  was  intended.  But  however  that  nuiy  be, 
this  answer  was  introduced  to  contradict  the  evidence  of 
John  T.  Ritchey  given  upon  the  trial,  to  the  effect  that 
he  never  had  any  interest  in  the  land,  the  court  received 
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it  for  that  pnrpoee — ^it  was  wholly  immaterial  for  any 
other— and  defendant  in  error  now  insists,  as  he  probably 
did  in  the  court  below,  that  it  was  for  the  court  to  say 
from  the  mere  reading  of  the  answer  whether  any  mistake 
in  drawing  it  had  been  mada  That  the  court  must  de- 
termine whether  the  name  "Edward''  or  "John  T."  was 
intended  is  undoubtedly  tme;  but  the  court  in  determin- 
ing that  question  should  take  into  consideration  all  proper 
aftd  material  evidence  upon  the  issue,  and  we  regard  the 
e^dence  of  Mr.  Clark,  who  prepared  the  answer,  as  not 
only  competent,  but  quite  material,  and  evidence  which 
the  court  should  have  received  and  considered. 

Some  time  after  Bitchey  and  Goodrich  had  purchased 
the  Hayes  county  land  Ritchey  conveyed  his  interest 
therein  to  Goodrich,  who  assumed  and  agreed  to  pay  the 
mortgage  indebtedness  thereon.  Plaintiffs  in  error  offered 
to  show  by  John  T.  Ritchey  that  at  the  time  he  conveyed 
his  240-acre  farm  to  his  son  he  had  no  knowledge  of  this 
deficiency  judgment  or  any  claim  made  therefor,  and  did 
not  understand  that  he  was  liable  upon  the  debt  which  had 
been  assumed  by  Goodrich.  This  evidence  was  refused  by 
the  court  and  this  ruling  is  assigned  as  error.  The  peti- 
tion in  foreclosure  was  filed  in  the  district  court  for  Hayes 
county  on  August  31, 1895 ;  summons  was  served  on  John 
T,  Ritchey  and  Phoebe  Ritchey,  his  wife,  in  Cass  county, 
Nebraska,  September  11,  1895,  by  delivering  to  Phcebe 
Bitchy  a  copy  of  the  summons,  and  on  John  T.  Ritchey 
by  leaving  a  copy  at  his  usual  place  of  residence.  It  may 
well  be  that  this  copy  left  for  him  never  came  to  his  knowl- 
edge and  that  he  had  no  personal  knowledge  of  the  exist- 
ence of  the  suit  or  the  claim  made  against  him.  The 
notice  of  an  application  for  a-  deficiency  judgment  was 
served  uiK>n  him  personally  in  Cass  county  on  August  16, 
1899,  more  than  two  years  after  the  conveyance  to  his  son 
which  is  attacked  in  this  casa  As  a  matter  of  law  it  will 
be  conceded,  of  course,  that  a  conveyance  by  Ritchey  to 
Goodrich  of  the  Hayes  county  land  and  Goodrich's  assump- 
tkai  of  the  mortgage  thereon  did  not  release  Ritchey  from 
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the  imjment  of  said  mortgage,  and  that  he  waB  still  liable 
for  the  debt;  but  as  between  himself  and  Goodrich  the  lat- 
ter was  primarily  liable,  aand  if  Goodrich  was  responsible 
in  1897,  when  Bitchej  conveyed  his  farm  to  his  son,  it  is 
a  circomstance  that  ought  to  be  taken  into  consideration 
by  the  court  in  determining  whether  such  conveyance  was 
fraudulent  and  made  for  the  purpose  of  defrauding  the 
creditors  of  Bitchey.  While  he  may  have  been  liai^Ie  to 
Seeley  for  the  payment  of  this,  debt,  it  is  a  matter  of  sbmS 
importance  that  a  solvent  third  party  had  agreed  to  relieve 
him  of  liability  therefor,  and  if  this  was  the  only  debt  for 
which  he  was  liable  at  the  time  it  is  a  matter  of  great  in- 
terest in  determining  the  character  of  his  conveyance  to 
his  son,  whether  fraudulent  or  not,  that  a  third  party  had 
assumed  and  agreed  to  relieve  him  from  this  liability.  But 
(roodrich  was  one  of  the  defendants  against  whom  execu- 
tion, issued  on  the  deficiency  judgment,  had  been  returned 
unsatisfied.  At  the  time  of  the  trial  Goodrich  certainly 
was  not  responsible,  and  we  think  that  the  offer  should 
have  gone  further  and  have  been  to  show  that  he  wa»  solv- 
ent and  able  to  pay  any  deficiency  that  might  remain 
a  fter  exhausting  the  mortgaged  premises  when  the  cotivey- 
ance  to  EJdward  Bitchey  was  mada 

Other  matters  are  discussed  in  the  briefs  of  counsel,  biit 
as  the  case  will  have  to  be  reversed  and  a  new  trial 
awarded  because  of  the  error  already  pointed  out  it  will 
be  unnecessary  to  discuss  them,  as  th^  will  not  probably 
arise  on  the  second  trial  of  the  case. 

For  the  reasons  above  given  we  reccMnmend  that  the 
judgment  of  the  district  court  be  reversed  and  the  case 
remanded  for  a  new  trial. 

Ambb  and  Albbrt,  CO.^  concur. 

By  the  Court:  For  the  reasons  stated  in  the  forgoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
the  case  remanded  for  a  new  trial. 

BbVEIBSBD  and  BIMANDHH. 
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On  motion  to  vacate  the  proceedings  in  the  supreme 
conrt  and  dismiss  the  error  proceedings,  the  following 
opinion  was  filed  May  6,  1903.    Motion  sustained: 

1.  Death  of  Defendant  in  Error  After  Judgment  Below:   Voluntabt 

Apfeabanck  bt  His  Attobnets:  Jubisdiction  of  this  Coust. 
Seeley  obtained  a  Judgment  in  the  district  court,  and  after  his 
death  a  petition  in  error  making  Seeley  the  sole  party  defendant 
.  was  filed  in  this  court,  and  attorneys  of  this  court  who  were 
attorneys  of  record  for  Seeley  in  the  district  court,  filed  with 
said  petition  in  error  a  written  statement,  signed  by  them,  as 
attorneys  for  Seeley,  purporting  to  waive  the  issuing  of  summons 
In  error  and  to  enter  the  voluntary  appearance  of  Seeley  in  this 
court.    Held,  That  this  court  acquired  no  jurisdiction. 

2.  Void  Judgment.     A  formal  Judgment  entered  in  this  court  upon 

such  attempted  voluntary  appearance  is  void,  and  will  be  so 
declared,  when,  at  the  same  term  at  which  the  Judgment  was 
entered,  the  facts  are  brought  to  the  knowledge  of  the  court. 

Sedowiok^  J. 

James  E.  Seeley  recovered  a  judgment  against  John  T. 
Bitchey  and  Edward  Ritchey  in  the  district  court  for  Cass 
county  on  the  10th  day  of  January,  1902.  On  the  25th 
day  of  February,  1902,  a  i)etition  in  error  was  filed  in  this 
court  by  the  said  John  T.  Ritchey  and  Edward  Ritchey 
against  the  said  James  E.  Seeley  to  reverse  the  judgment. 
No  summons  in  error  was  issued  on  this  petition,  but  wiUi 
the  petition  in  error  there  was  filed  in  this  court  a  ^Volun- 
tary  appearance^^  and  waiver  of  the  issuance  and  service 
of  summons  in  error,  which  was  in  writing,  and  signed  by 
the  attorneys  who  were  the  attorneys  of  record  for  the 
said  James  E.  Seeley  in  the  district  court 

The  said  Seeley  died  four  days  before  the  petition  in 
error  and  *Sroluntary  appearance  and  waiver'^  were  filed 
in  this  court  Afterwards  the  cause  was  r^ularly  sub- 
mitted to  this  court  for  determination  without  any  sug- 
gestion of  the  death  of  the  said  Seeley,  and  at  the  present 
term  of  court  a  judgment  was  formally  entered  herein  re- 
versing the  judgment  of  the  district  court  and  remanding 
the  cause  for  further  proceedings.     Afterward  the  at- 
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tomeys  who  had  repres4*nted  Mr.  Seeley  in  the  lower  court, 
and  had  assumed  to  represent  him  in  this  court,  appeared 
as  friends  of  the  court  and  filed  an  objection  to  the  juris- 
diction of  the  court  and  motion  to  "vacate,  quash,  and  liold 
for  naught"  all  the  proceedings  had  in  this  court  in  th*» 
said  case,  and  "dismiss  the  said  error  proceedings."  We 
think  that  this  motion  riiust  be  sustained.  Proceedings  in 
error  in  this  court  to  review  a  judgment  of  the  district 
court  constitute  a  new  action  having  for  its  object  the  re- 
versal of  the  judgment  complained  of.  "The  proceedings^ 
.  in  this  court  are  quite  analogous  to  those  in  ordinary  ac 
tions.  The  plaintiff  in  error  is  reijuirwl,  within  the  time 
limited  by  the  statute,  to  file  a  petition  showing  his  right 
to  the  i-elief  demanded.  He  must  bring  his  adver.<ary  int^i 
court  in  the  usual  way  and  affirmatively  establish  the  ma- 
terial avennents  of  his  pleading."  Webster  v.  City  of 
HnMings^  56  Neb.  245,  246.  This  was  an  attempt  to  begin 
and  prwiecute  an  action  against  one  who  was  already  dead, 
and  such  proct^ings  could  not  give  this  court  any  juris- 
diction. The  ca>^  is  to  be  dislinguished  fi-om  Link  v. 
Reeves,  63  Neb.  424.  In  that  case  it  was  held  that  serv- 
ice of  summons  in  error  up4>n  the  attorney  of  record  in 
the  lower  court  was  good  st^rvice,  altJiough  the  defendant 
in  error  was  dead  at  the  time  of  the  service.  This  was 
predicated  upon  the  peculiar  langiuige  of  the  statute, 
which  provides  that  "a  service  on  the  attorney  of  record 
in  the  original  Ccise  shall  be  sufficient,"*  but  in  that  case 
the  p(*tition  in  error  was  filed  and  the  summons  issued  on 
the  same  day  of  and  presumably  befoi*e,  the  death  of  the 
defendant  in  error.  The  filing  of  the  jwtition  in  error  and 
issuance  of  summons  were  valid  because'  the  defendant  in 
error  was  living  at  the  time,  and  it  was  thought  that  serv- 
ice of  summons  upon  the  attorney  of  record  in  the  lower 
court  was  authorized  by  the  express  language  of  the  stat- 
ute above  quoted.  If  the  action  had  been  begun  against 
Mr.  Seeley  in  his  lifetime  by  filing  a  petition  and  issuing 

•  Code  of  Civil  Procedure,  sec.  584. 
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summons  in  error,  such  summons  might  be  served  after  his 
death  upon  his  attorney  of  record  in  the  lower  courts  and 
if  such  summons  had  been  properly  served  before  his 
death,  the  action,  if  relating  to  real  estate,  might  be  re- 
vived against  his  heira,  and  if  relating  to  personal  prop- 
erty might  be  revived  against  his  personal  representative. 
Urlau  V.  Ruhe,  63  Neb.  883.*  But  the  filing  of  a  petition 
against  a  dead  man  is  a  nullity,  and  no  summons  or  ap- 
pearance thereon  can  give  the  court  any  jurisdiction. 
"When  the  record  shows  that  no  jurisdiction  over  the  de- 
fendant has  been  acquired,  the  judgment  rendered  against 
such  defendant  is  void,  and  its  invalidity  may  be  shown 
in  any  action  in  which  it  may  be  called  in  question." 
Fogg  V.  Ellis^  61  Neb.  829.  This  judgment  having  been 
entered  at  the  present  term  of  court,  we  have  no  doubt  of 
the  power  and  duty  of  this  court,  upon  its  attention  being 
called  to  its  want  of  jurisdiction  to  render  such  judgment, 
to  vacate  the  sama 
The  motion  is  sustained. 

Motion  sustainbd. 

The  following  opinion  on  rehearing  was  filed  December 
16,  1903.  Former  decision^  Ritchey  v.  Seelcy,  ante^  p. 
127,  re-eitamined  and  adhered  to^  Sullivan,  O.  J.,  dis- 
senting: 

HOLCOMB,  J. 

A  re-examination  of  the  points  involved  in  the  present 
controversy  which  were  considered  and  decided  at  a 
former  hearing  is  productive  of  no  different  result  or 
conclusion  from  that  heretofore  reached  and  announced 
in  the  opinion  filed  in  the  case.  Ritchey  v.  Seeley^  ante,  p. 
127.  The  precise  point  in  controversy  is  w^hether  under 
the  facts  stated  in  the  former  opinion  this  court  has  ac- 
quired jurisdiction  over  the  cause  and  the  parties  to  the 
controversy  so  that  it  may  rightfully  revicAv  the  record 

*  This  case  appears  In  89  N.  W.  427,  as  Urlau  v.  Weeth, 

X3 
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and  pass  upon  the  alleged  errors  occurring  at  the  trial  in 
the  court  below.    While  a  proceeding  in  error  under  our 
statute  is  not  essentially  the  institution  of  a  new  and 
independent  action,  but  rather  a  proceeding  whereby  the 
cause  may  be  removed  from  the  trial  court  to  this  court 
for  the  purpose  of  having  reviewed  alleged  errors  com- 
mitted during  the  progress  of  the  action  in  the  court  in 
which   final   judgment  was  rendered,  yet,  as  has  been 
istated  by  ^his  and  the  courts  of  other  jurisdictions :    "The 
proceedings  in  this  court  are  quite  analogous  to  those  in 
ordinary    actions.     The   plaintiff    in    error   is   required, 
within  th^  time  limited  by  the  statute,  to  file  a  petition 
showing  his  rjglit  to  the  relief  demanded.    He  must  bring 
his  adversary  into  court  in  the  usual  way  and  aflirmatively 
establish  the  material  averments  of  his  pleadings."   Web- 
fiter  V.  City  of  Hastiiu/s,  56  Neb.  245,  246,  and  the  au- 
thorities therein  cited.    Rei)eated  decisions  of  this  court 
hold  that  in  order  to  entitle  an  aggrieved  party  to  a  re- 
view of  the  record  of  the  trial  had  in  the  district  court, 
the  requirements  of  the  statute  providing  for  a  review 
by  error  proceedings  must  be  complied  with — that  is,  that 
the  error  proceedings  must   be  begun  within  the  time 
limited;  that  a  petitif)n  in  error  must  be  filed  in  the  re- 
viewing court,  accompanied  by  a  duly  authenticated  tran- 
script of  the  record  which  it  is  sought  to  have  reviewed 
as  a  basis  for  the  obtaining  of  such  rewiew;  that  there- 
upon a  summons  in  error  may  issue,  and  service  be  had, 
and  the  adverse  party  thus  brought  into  court  and  sub- 
jected to  its  jurisdiction.    It  is  argued  that  the  waiver  of 
summons  in  the  present  proceedings  by  the  attorney  of 
record  in  the  lower  court  is  equivalent  to  a  service  of 
summons  on  the  attorney  of  record,  and  that  the  court 
has  thereby  acquired  jurisdiction  over  the  cause  and  the 
parties,  and  that  such  service  is,  on  principle,  within  the 
rule  announced  in  Link  v.  Reeves^  63  Neb.  424.    It  may, 
we  think,  be  seriously  doubted  whether  that  pari;  of  sec- 
tion 585  of  the  Code  of  Civil  Procedure  wherein  it  is 
provided  the  defendant  in  error  or  his  attorney  may  waive 


Vol.  68]  JANUARY  TERM,  1903.  131 


Ritchey  v.  Seeley. 


in  writing  the  issuing  and  service  of  the  Summons  in 
error  can  be  construed  to  mean  the  attorney  of  record. 
While  not  agreeing  entirely  with  the  construction  con- 
tended for,  we  are  of  the  opinion  that,  even  if  accepted, 
the  difficulties  in  the  way  of  the  plaintiff  in  error  have 
not  thereby  been  removed.  It  is  more  ppobable  that  the 
provision  of  the  section  referred  to  means  just  what  it 
says;  that  is,  that  the  defendant  in  error  or  his  attorney 
at  the  time  of  the  waiver,  whether  it*  be  the  attorney  of 
record  in  the  court  below  or  another  attorney  employed  for 
the  purpose  of  defending  the  error  proceedings,  may  waive 
the  issuing  and  service  of  the  summons  in  error.  But  it 
has  been  held,  and  we  are  not  disposed  to  question  the 
correctness  of  the  ruling,  that  the  provision  of  section 
584  authorizing  the  service  of  summons  in  error  on  the 
attorney  of  record  in  the  original  case  is  of  itself  sufficient 
authority  for  such  attorney  to  waive  the  issuance  and 
service  of  summons.  McDonald  v.  Pennistonj  1  Neb.  324. 
Whichever  may  be  the  correct  construction,  it  occurs  to 
us  that  the  crucial  point  in  thiB  present  controversy  is  not 
whether  the  attorney  of  record  may  waive  the  issuance 
and  service  of  summons,  but  what  is  the  force  and  effect 
of  the  waiver  as  attempted  to  be  made  in  the  case  at  bar, 
and  when,  if  at  all,  could  it  become  effective?  We  have 
decided  repeatedly  that  a  summons  in  error  can  not  issue 
until  after  the  filing  of  a  petition  in  error  with  a  tran- 
script of  the  record  of  the  district  court,  and  that  theses 
preliminary  steps  were  necessary  in  order  to  give  the 
court  jurisdiction.  City  of  Brownvillc  v,  Mnldletony  1 
Neb.  10 ;  Benson  v,  Michael,  29  Neb.  131,  133 ;  Oarneau  v. 
Omaha  Printing  Co.,  42  Neb.  847,  849 ;  Jandt  v,  Deranluu, 
43  Neb.  422,  423;  Slohodisky  v.  Curtis,  58  Neb.  211,  212. 
If  the  rule  announced  in  the  decisions  cited  be  a  sound 
one,  we  think  it  must  follow  as  a  logical  deduction  there- 
from that  the  waiver  of  the  issuance  and  service  of  sum- 
mons can  not  be  of  any  force  or  effect  even  though  ex- 
ecuted by  a  defendant  in  error,  or  with  full  authority  by 
his  attorney  or  the  attorney  of  record  in  the  original  case, 
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until  there  has  been  filed  in  the  reviewing  court  a  petition 
in  error  with  a  duly  authenticated  transcript  of  the  record 
which  it  is  sought  to  have  reviewed.  This  is  the  view  en- 
tertained by  the  supreme  court  of  Ohio  in  McOtlire  v, 
Ranney,  49  Ohio  St.  372,  and  must,  we  think,  be  held  to 
^  be  correct    Fob  the  purpose  of  deciding  the'  precise  point 

in  the  present  controversy,  we  have  confronting  us  the 
same  condition  of  affairs  ajs  would  be  the  case  had  the 
plaintiff  in  error  instituted  his  error  proceedings  at  the 
time  he  did,  and  had  issued  and  served,  if  you  please,  on 
the  attorney  of  record,  a  summons  in  error  in  the  ordinary 
way;  or  as  would  be  the  case  had  the  attorney  of  record  at 
^  the  time  of  the  commencement  of  the  error  proceedings 
come  into  court  and  attempted  to  waive  the  issuance  and 
service  of  a  summons  in  error.  The  question,  therefore,  to 
be  decided  is,  can  a  dissatisfied  party  to  the  judgment  or 
final  order  in  the  court  below  after  the  death  of  his  .ad- 
versary institute  error  proceedings  in  the  api>ellate  court, 
and  have  summons  issued  and  served  on  the  attorney  of 
record,  or  have  that  individual  waive  issuance  and  service 
thereof,  and  this  court  thereby  acquire  jurisdiction  over 
the  cause  and  the  parties  to  the  conta^versy?  The  ques- 
tion must,  we  think,  on  principle  and  authority,  be  an- 
swered in  the  negative.  While  it  is  earnestly  insisted  that 
there  is  no  difference  in  principle  between  tiie  case  at  bar 
and  lAnk  v.  Reeves^  supra,  we  are  satisfied  there  is  a 
marked  distinction,  which  is  quite  apparent  upon  a  care- 
ful consideration  of  the  two  cases.  In  the  LAnk  case  the 
error  proceedings  were  begun  within  the  time  limited  by 
statute,  and  against  a  party  who  was  then  living,  and  the 
service  subsequently  made  on  the  attorney  of  record  was 
held  good  because  of  the  force  of  the  statute  i.-"  iding  for 
such  service.  Had  the  law  provided,  as  undoubtedly  might 
be  done  without  violating  any  fundamental  principle,  that 
notice  or  citation  of  the  commencement  of  the  error  pro- 
ceedings would  be  effective,  and  give  the  court  jurisdic- 
tion, if  filed  in  the  original  case  in  the  court  below,  it 
could  not  be  doubted  that  compliance  with  such  provisions, 
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eiren  though  after  the  death  of  the  adyerse  party,  would 
give  this  court  Jurisdiction  when  the  error  proceedings 
were  instituted  before  death,  and  permit  the  reyival  of 
the  action  herein  in  the  name  of  the  proi>er  i)arties  as 
successors  to  the  rights  of  the  deceased.  In  the  present- 
case,  howerer,  the  error  proceedings  were  instituted  sub- 
sequent to  the  death  of  the  defendant  in  error.  There 
was  in  reality  no  action  pending,  no  proceedings  b^un 
in  this  court,  and  such  as  were  had,  were  in  fact  ex  parte^ 
and  not  adversary  in  character.  The  action  had  never 
been  properly  removed  to  this  court,  because  the  death 
of  one  of  the  parties  while  it  was  yet  pending  in  the  trial 
court  prevented  further  proceedings  until  the  action  was 
revived  in  the  name  of  the  proper  party.  A  marked  dis- 
tinction exists  between  proceedings  in  error  to  obtain  a 
reversal  of  a  judgment  or  final  order  in  a  law  action  and 
an  appeal  in  a  suit  in  equity,  which  latter  brings  up  the 
case  for  trial  de  novOj  and  is  accomplished  solely  by  the 
filing  in  due  time  in  this  court  of  a  transcript  of  the 
record  containing  the  judgment,  decree  or  final  order 
appealed  from.  In  case  of  an  appeal  in  a  suit  in  equity, 
the  filing  of  a  transcript  oi>erates  ipso  facto  as  a  removal 
of  the  cause  to  the  appellate  court,  and  in  the  event  of 
death,  proceedings  for. a  revivor  and  substitution  are  au- 
thorized as  though  the  action  had  been  pending  in  the 
api>ellate  court  since  prior  to  the  death  of  the  party. 
But  as  we  have  seen,  the  right  to  review  by  proceedings 
in  error  is  r^^ulated  by  an  altogether  different  method 
of  procedure,  which,  must  be  followed  in  order  to  obtain 
such  review.  Ordinarily,  after  the  death  of  a  party  to 
an  action,  subsequent  action  b^ore  revivor  materially 
affecting  the  rights  of  successors  in  interest  is  null  and 
void.  This  must  be  so  in  the  nature  of  things,  because 
the  court  has  lost  jurisdiction  over  the  deceased  and  has 
not  acquired  it  over  his  l^al  representatives.  The  judg- 
ment obtained  in  the  trial  court  in  favor  of  one  who  after- 
wards dies,  becomes  final,  except  as  the  record  may  be 
reviewed  and  the  judgment  reversed  by  proceedings  in 
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error  conducted  in  the  mode  pointed  out  by  statute.  In 
Kuhnmi^  v.  Conde^  39  Kan.  265,  the  syllabus  reads:  "After 
a  judgment  was  rendered  in  the  district  court  in  favor  of 
the  plaintiff,  he  died;  and  afterward  the  defendant,  far 
*the  purpose  of  reversing  such  judgment,  filed  a  petition 
in  error  and  case  in  the  supreme  court,  purporting  to 
make  the  former  plaintiff,  and  him  only,  the  defendant 
in  error.  More  than  one  year  after  the  judgment  was 
rendered,  it  was  revived  in  the  district  court  in  the  names 
of  the  representatives  and  successors  of  the  former  plain- 
tiff. Held,  That  the  proceeding  in  error  in  the  supreme 
(*ourt  must  be  dismissed,  for  the  reason  that  it  was  not 
legally  brought  in  the  supreme  court,  and  there  has  at  no 
time  been  any  defendant  in  error."  It  is  said  in  the 
opinion :  "Before  any  revivor  was  had  or  even  attempted, 
an  attempt  was  made  to  bring  the  case  to  the  supreme 
court.  Of  course  that  attempt  was  abortive.  It  was  at- 
tempted to  make  Conde  the  defendant  in  error,  but  as 
Oonde  was  dead  he  could  not  be  made  a  defendant  in 
error.  He  could  not  api>ear  in  any  court,  and  defend,  nor 
could  Bird  nor  any  (me  else  legally  appear  for  him  as 
an  attorney  or  otherwise.  Bird  ceased  to  be  an  at- 
torney for  Conde  when  Conde  died.  N6  service  of 
summons  could  be  made  upon  Conde  after  his  death 
and  no  waiver  of  sennce  or  of  summons  could  be 
had  by  the  consent  of  Bird,  or  otherwise."  "Indeed," 
says  the  court,  "there  never  has  been  any  defendant  in 
error  in  this  court;  the  case  has  never  legally  been 
brought  to  this  court  and  in  law  has  never  been  in  this 
court  at  all  and  it  is  now  ioo  late  to  bring  it  here." 
(^ofpfh  V.  IJdgingtofij  23  Pkc.  (Idaho)  80,  is  a  case  de- 
cided by  the  supreme  court  of  Idaho.  It  is  there  held  that 
in  an  appeal  to  that  court  under  provisions  of  statute 
requiring  notice  of  appeal  the  appellate  court  will  not 
acquire  jurisdiction  where,  after  judgment  is  rejidered  in 
the  trial  court.,  but  before  notice  of  appeal  was  filed  or 
se^^^(^,  one  of  the  defendants  died  and  no  substitution 
has  been  made.    The  proceedings  on  appeal,  it  ia  ruled. 
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were  null  and  void  as  to  representatives  of  the  deceased 
defendant.  The  decision  of  the  Idaho  supreme  court 
is  in  harmony  with  and  follows  those  of  the  supreme 
court  of  California,  several  of  which  are  cited  in  the 
opinion.  The  following  authoritiei^  may  also  be  cited  as 
being  in  point  on  the  questions  herein  considered  and  in 
support  of  the  conclusion  reached :  Harryman  v.  Harry- 
num,  49  Md.  67 ;  Smith  v.  Cunmnglianiy  2  Tenn.  Ch.  565 ; 
Shartzer  v.  Love^  40  Cal.  93;  Branham  v.  Johnson,  62 
Ind.  259;  Moore  v.  Slack^  140  Ind.  38;  Kennard  v.  Ken- 
nard,  35  Ohio  St  660;  Ray  v.  Pease,  37  S.  E.  (Ga.) 
875;  Terry  v.  Schultz,  38  S.  W.  (Tex.)  374.  The  former 
judgment  is  adhered  to. 

Former  decision  adhered  to. 

Sullivan,  C.  J.^  dissenting. 

I  dissent  altogether  from  the  reasoning  and  conclusion 
of  my  associates.  In  this  state  the  writ  of  error  in  civil 
cases  has  been  abolished.  But  the  right  to  be  heard  in 
such  cases  in  the  court  of  last  resort  is  preserved  by  the 
constitution.  The  procedure  is  statutory.  In  actions  in 
equity  the  cause  is  removed  from  the  district  court  to  thife 
court  by  filing  here  a  duly  certified  transcript  of  the 
record.  Nothing  further  is  required.  Whether  the  action 
be  legal  or  equitable,  the  defeated  litigant  may,  after  final, 
judgment,  transfer  the  controversy  from  the  district  court 
to  this  court  by  filing  here  a  certified  copy  of  the  record 
and  procuring  the  issuance  and  service,  or  written  waiver, 
of  the  statutory  process.  When  this  court  has  obtained 
jurisdiction  either  by  appeal  or  error  proceeding,  it  has 
authority  to  make  a  final  disposition  of  the  cause  by 
rendering  such  judgment  as  the  court  below  should  have 
rendered.  The  proceedings  in  this  court  in  the  exercise 
of  jurisdiction  acquired  under  the  provisions  of  title  16, 
Ck)de  of  Civil  Procedure,  are,  as  we  said  in  Webster  v.  City 
of  Hastings,  56  Neb.  245,  quite  analogous  to  those  in 
ordinary  actiona     But  certainly  the  analogy  does  not 
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prove  that  this  statutory  proceeding  for  the  correction 
of  errors  is  essentially  and  for  all  purposes  a  new  suit 
The  statute  (section  584,  Code  of  Civil  Procedure)  de- 
scribes it  as  a  proceeding;  that  is,  a  further  step  in  the 
litigation.  Even  the  writ  of  eiTor,  which  was  an  original 
writ,  and  indispensable  to  the  jurisdiction  of  the  appellate 
court,  was  said  in  Nations  v.  Johnson^  24  How.  (U.  S.) 
195,  205, 16  L.  ed.  628,  to  be  "rather  a  continuation  of  the 
original  litigation  than  the  commencement  of  a  new  ac- 
tion." The  effect  of  the  proceeding  in  error  is  to  bring  tiie 
record  of  the  case  into  this  court  for  re-examination — ^to 
change  the  forum. 

If  the  legislature  had  seen  fit  to  do  so,  notice  of  any 
kind  might,  as  in  cases  of  appeal,  have  been  dispensed 
wiih  altogether,  without  infringing  any  constitutional 
right  of  the  defendant  in  error.  But  notice  has  not  been 
disi)ensed  with.  The  statute  prescribes  the  conditions 
upon  which  a  defeated  suitor  may  be  heard  in  this  court 
If  these  conditions  have  been  fulfilled  in  this  case,  juris- 
diction has  attached  and  the  order  dismissing  the  proceed- 
ing is  wrong.  The  statute  provides  (section  584,  Code  of 
Civil  Procedure)  that  a  summons  in  error  shall  be  issued 
and  served  on  the  defendant  in  error  or  his  "attorney  of 
record  in  the  original  case,"  or  else  (section  585,  Code  of 
Civil  Procedure)  that  there  shall  be  a  waiver  in  writing 
of  the  issuance  and  sei-vice  of  the  summons  by  "the  de- 
fendant in  error,  or  his  attorney."  I  can  come  to  no  other 
conclusion,  after  carefully  considering  the  matter,  than 
that  the  attorney  ^yho  is  authorized  to  accept  service  is 
the  attorney  ujwn  whom  the  statute  authorizes  service  to 
be  made;  that  is,  "the  attorney  of  record  in  the  original 
casa"  Service  upon  such  attorney  is  good  service  whether 
the  defendant  in  error  be  living  or  dead  {TAnk  v.  Beeves, 
63  Neb.  424) ;  and  by  parity  of  reasoning  a  waiver  in 
writing  by  such  attorney  is  a  good  waiver  under  section 
585,  Code  of  Civil  Procedure,  whether  the  defendant  in 
error  be  living  or  dead.  In  other  words,  jurisdiction  of 
the  cause  is  obtained  when  those  things  have  been  done 
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which  the  law  requires  to  be  done  in  order  to  transfer 
the  litigation  from  the  district  court  to  this  court  In 
Link  V.  Reeves  a  summons  in  error  served  upon  the  at- 
torney of  a  dead  man  was  held  to  be  good  service.  The 
court  said:  **Robertson  being  the  attorney  of  record  of 
Preston  Reeves  in  the  original  case,  the  service  of  sum- 
mons upon  him  conferred  jurisdiction,  though  Mr.  Reeves  • 
was  then  dead." 

The  written  waiver  authorized  by  section  585  was  mani- 
festly intended  as  a  substitute  for,  and  the  legal  equivalent 
of,  the  service  provided  for  by  section  584.  The  legislative 
thought  was  that  whoever  may  be  served  ought  to  have 
authority  to  waive  service.  The  writer  of  the  majority 
opinion  is  surely  mistaken  in  assuming  that  the  legisla- 
ture may  have  authorized  waiver  of  service  by  an  attor- 
ney othef  than  the  attorney  of  record  in  the  original  case. 
To  permit  one  not  subject  to  service  to  waive  service 
would  be  illogical,  and,  so  far  as  I  know,  without  pre- 
cedent in  judicial  procedure.  The  suggestion  has  been 
made  that  a  proceeding  against  a  dead  man  is  a  nullity. 
But  Link  v.  Reeves  is  an  authority  to  the  contrary,  and 
there  are  many  others.  Hohenthal  v.  Turnure^  50  Tex.  1 ; 
Black  V.  Hillj  29  Ohio  St.  86;  Cox  v.  Whitfield,  18  Ala. 
738;  Beard  v.  Hall,  79  N.  Car.  506.  It  would  hardly  be 
claimed  that  the  right  of  a  party  to  remove  a  case  from 
an  inferior  court  to  the  district  court  by  appeal  would 
be  lost  or  impaired  by  the  death  of  his  adversary.  A  party 
against  whom  judgment  has  been  rendered  before  a  jus- 
tice of  the  peace  or  in  the  county  court  transfers  the  cause 
to  the  district  court  by  giving  a  good  bond  and  filing  a 
transcript  within  the  time  limited  by  the  statute.  The 
death  of  the  other  party  after  judgment  and  before  the 
bond  is  given  and  the  transcript  filed  does  not  prevent  the 
jurisdiction  of  the  district  court  from  attaching.  In  such 
cases,  as  in  the  case  we  are  considering,  the  law  prescribes 
the  conditions  upon  which  a  change  of  forum  may  be  had ; 
and  there  are  no  other  conditions.  The  legislature  saw  no 
necessity  for  a  revivor,  and  so  it  was  not  made  a  condition 
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either  expressly  or  by  implication.  When  the  prescribed 
conditions  have  been  performed,  the  transfer  of  the  con- 
troversy from  the  inferior  court  to  the  sui)erior  court  is 
effected,  and  the  appellate  tribunal  should  then,  if  the 
appellee  or  defendant  in  error  be  dead,  direct  a  substitu- 
tion of  parties  and  proceed  to  judgment  The  giving  of  the 
bond  in  such  case  is  a  proceeding;  so  is  the* filing  of  the 
transcript;  and  yet,  notwithstanding  the  death  of  the 
party  who  recovered  the  judgment,  they  are  valid  and 
effective  steps  in  the  progress  of  the  case. 

In  the  majority  opinion  it  is  sought  to  distinguish  this 
case  from  Litik  v.  Reeves  by  pointing  out  that  in  the  latter 
(»ase  the  petition  in  error  and  transcript  had  been  filed 
and  the  summons  issued  before  the  death  of  Reeves.  How 
is  this  actually  or  possibly  material?  The  action  had  been 
I)ending  in  the  district  court,  and,  as  a  matter  of  course, 
it  remained  there  until  this  court  acquired  jurisdiction. 
When  did  this  court  acquire  jurisdiction?  When  the  sum- 
mons in  error  was  served,  and  not  before.  The  service  of 
the  process  was  as  essential  to  a  transfer  of  the  litigation 
as  was  the  filing  of  the  petition  in  error  and  transcript. 
Each  step  in  the  proceeding  was  necessary ;  each  was  vain 
and  useless  witho.ut  the  other.  When  Reeves  died  this 
court  was  not  possessed  of  the  action,  and  it  had  no  more 
authority  to  hear  and  determine  than  it  had  in  this  case 
when  Seeley  (Jied.  Ex  parte  Munford^  57  Mo.  603.  In 
each  case  the  purpose  of  the  unsuccessful  party  to  remove 
the  litigation  to  this  court  was  unexecuted  when  the  de- 
fendant in  error  died.  In  each  case  the  action  was  still 
pending  in  the  district  court  and  was  not  pending  here. 
The  fact  that  the  pleading  and  transcript  had  been  filed 
with  the  clerk  of  this  court  in  one  case  and  not  in  the 
other  is,  it  seems  to  me,  without  lQ?al  significance.  In 
each  case  the  effort  to  transfer  the  controversy  from  the 
district  court  to  this  court  during  the  life  of  the  defendant 
in  error  was  abortive,  and  it  was  no  less  abortive  in  one 
case  than  in  the  other. 

It  is  conceded  that  an  appeal  will  remove  a  case  to  this 
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court  without  proceeding  in  the  district  court  to  bring  in 
the  legal  representatives  of  a  party  who  died  after  final 
judgment  The  reason  is  said  to  be  that  the  law  in  relation 
to  appeals  contemplates  a  trial  de  novo^  and  does  not  re- 
quire assignment  of  errors.  This  can  hardly  be  regarded, 
if  true,  as  a  convincing  or  even  a  persuasive  reason.  The 
inference  does  not  follow  from  the  premises.  But  in 
truth  there  is,  accurately  speaking,  no  trial  de  novo  in 
appeal  cases,  and  there  is,  necessarily,  in  such  cases  an 
assignment  of  errors.  In  both  appeal  and  error  cases  the 
judgment  of  the  district  court  stands  until  there  has  been 
a  re-examination  of  the  record.  There  is  then  an  affirm- 
ance, a  reversal  oir  a  modification.  Both  methods  of  review- 
are  prescribed  by  the  statute,  and  the  difference  between ' 
them  is  formal,  rather  than  substantial.  Why  the  legisla- 
ture should  require  a  revivor  in  the  district  court  if  one 
method  is  pursued  and  not  if  the  other  is  followed  is  be- 
yond comprehension ;  it  is  one  of  those  difficult  problems 
which  Lord  Dundreary  would  characterize  as  "a  thing  no 
fellow  can  find  out."  Suppose  there  is  a  revivor  in  the 
district  court  after  judgment,  what  good  puri)ose  can  it 
serve?  Why  is  it  necessary  or  desirable  that  the  repre- 
sentatiye  of  the  deceased  Utigant  be  made  a  party  in  the 
district  court  if  the  litigation  in  that  court  is  ended? 
There  seems  to  be  no  reason  for  it,  absolutely  none, 
whether  the  action  be  legal  or  equitable.  Reason  and 
utility  suggest  that  the  order  of  revivor  be  made  in  the 
court  in  which  the  litigation  is  to  be  continued,  and  not 
in  the  court  in  which  the  controversy  has  been  brought 
to  a  conclusion.  The  first  section  of  the  Code  of  Civil 
Procedure  requires  that  "its  provisions  and  all  proceed- 
ings under  it  shall  be  liberally  construed  with  a  view  to 
promote  its  object  and  assist  the  parties  in  obtaining 
justice."  The  decision  dismissing  the  proceeding  in  error 
is,  it  seems  to  me,  made  in  utter  disregard  of  this  legisla- 
tive injunction.  The  plain  words  of  the  statute  are  dis- 
regarded in  order  to  give  effect  to  a  judicial  theory  which 
otMstmcts  justice  in  this  case  and  has  no  tendency  to  pro- 
mote it  in  any  case. 
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Ella  Lake  Jones  bt  al.  y.  Robert  A.  PiGGOTTy  Adminis- 

TSATOR  OF  THE  ESTATE  OF  JABBZ  J.  PiGGOTT,  DBOBASBD. 

FiUBD  Mabch  4,  1903.    No.  12,666. 

Cfonnty  Court:  Apfeal.  A  district  court  does  not  acquire  Jurisdiction 
of  an  appeal  from  an  order  in  a  probate  proceeding  unless  within 
forty  days  from  the  date  of  the  order  a  transcript  thereof  and 
of  the  proceedings  relative  to  it  is  filed  with  the  district  court 
clerk,  nor  unless  within  thirty  days  from  the  date  of  such  order 
the  bond  upon  appeal,  required  by  the  statute,  has  been  executed 
and  filed. 

Error  to  the  district  court  for  Thayer  counly :  Gsosgb 
W.  Stubbs^  District  Judge.  Judgment  vacated  and  pro- 
ceeding dismissed. 

John  Heasti/y  O.  H.  Scott j  Charles  L.  Richards,  Charles 
8.  Lohingier  and  James  Dvnsmore,  for  plaintiffs  in  error. 

Charles  H.  Sloan^  T.  O.  Marshall  and  (7.  A.  Capron^ 
contra. 

Ambs^  G. 

This  is  a  petition  in  error  to  review  a  proceeding  evi- 
dently intended  as  an  appeal  from  an  order  of  a  county 
court  settling  the  accounts  of  an  administrator.  In  the 
.district  court  it  was  objected  by  the  appellee  the  adminis- 
trator that  that  court  had  not  obtained  and  could  not  ac- 
quire jurisdiction  over  the  supposed  appeal,  and  that  it 
had  no  jurisdiction  of  the  subject  matter,  and  the  court  was 
asked  to  dismiss  the  proceeding.  We  think  that,  upon  the 
record  before  us,  the  motion  should  have  been  granted^  or, 
rather,  that  it  was  the  duty  of  the  court  of  its  own  motion 
to  refuse  to  retain  the  proceeding. 

Section  42  of  chapter  20  of  the  Compiled  Slatutes  (An- 
notated Statutes,  4823)  enacts  that  ^^In  all  matters  of 
probate  jurisdiction,  appeals  shall  be  allowed  from  any 
final  order,  judgment,  or  decree  of  the  county  court  to 
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the  district  court  by  any  person  against  whom  any  such 
order,  judgment,  or  decree  may  be  made  or  who  may  be 
affected  thereby." 

Section  43:  "All  appeals  shall  be  taken  within  thirty 
days  after  the  decision  complained  of  is  made," 

Section  44  provides  for  giving  a  bond  upon  appeal  in 
all  cases  in  which  the  appellant  is  not  an  executor,  ad- 
ministrator or  guardian. 

Section  45 :  "After  such  bond  has  been  filed,  the  appeal 
shall  be  granted,"  etc. 

Section  46:  "When  such  appeal  is  taken,  the  county 
court  shall,  on  payment  of  his  fees  therefor,  transmit 
to  the  clerk  of  the  district  court  within  ten  days  after 
perfecting  such  appeal,  a  certified  transcript  of  the 
record  and  proceedings  relative  to  the  matter  appealed 
from/' 

Section  47 :  "Upon  the  filing  of  such  transcript  in  the 
district  court,  that  court  shall  be  possessed  of  the  action, 
and  ^hall  proceed  to  hear,  try,  aud  determine  the  same," 
etc. 

It  is  quite  evident  from  the  foregoing  that  the  district 
court  does  not  obtain  possession  or  jurisdiction  of  such  an 
appeal  unless  within  forty  days  from  the  date  of  the  order 
appealed  from  a  transcript  thereof,  and  of  the  proceedings 
relative  to  it  in  the  county  court,  is  filed  with  the  district 
court  clerk,  nor  unless  within  thirty  days  from  the  date 
of  the  order  the  bond  required  has  been  executed  and  filed. 
We  do  not  find  in  the  record  before  us  anything  purport- 
ing to  be  such  a  transcript,  nor  any  evidence  when,  or  that 
ei^er,  any  such  order  was  made  or  bond  given.  So  far  as 
appears,  therefore,  the  proceeding  in  the  district  court 
was  without  jurisdiction,  and  it  is  recommended  that  the 
judgment  of  the  district  court  be  vacated-  and  set  aside, 
and  the  proceeding  dismissed. 

DiTFfiB  and  Albert^  CO.,  concur. 

By  the  CSourt:  For  the  reasons  stated  in  the  foregoing 
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opinion,  it  is  ordered  that  the  judgment  of  the  district 
court  be  vacated  and  set  aside  and  the  p)*oceeding  dis- 
missed. 

Judgment  vacated. 


PiEST  National  Bank  op  Greenwood,  Nebraska,  v.  A. 
L.  Van  Doren  bt  al. 

Filed  Mabch  4,  1903.     No.  12004. 

Attachment:  Dissolution:  Several  Causes  of  Action:  Dibmisbal 
OF  Part.  Where  a  writ  of  attachment  issues  for  the  whole 
amount  claimed  in  several  causes  of  action  included  in  the  same 
petition,  and  affermird,  and  before  trial,  some  of  such  causes  ot 
action  are  dismissed  by  the  plaintiff,  a  motion  to  dissolve  the 
attachment,  based  on  such  dismissal,  should  be  sustained. 

Error  to  the  district  court  for  Cass  county:  Paul 
Jesskn,  District  Judgbl  Order  dissolving  attachment 
affirmed. 

(7.  flf.  Polkj  for  plaintiflf  in  error. 

Byron  Clark  and  G.  A.  Rawls^  contra. 

Albert,  C. 

The  plaintiff  filed  a  petition  stating  five  causes  of  ac- 
tion, the  amount  claimed  aggregating  |1,700,  and  the 
necessary  affidavit  for  an  order  of  attachment  for  the  full 
amount  claimed.  The  writ  issued,  and  was  duly  levied 
on  the  property  of  the  defendant.  Aftenvard,  for  reasons 
not  material  to  the  present  inquiry,  four  of  the  causes  of 
action  were  dismissed.  The  defendant  answered,  and  be- 
fore trial  fileil  a  motion  to  dissolve  the  attachment,  on  the 
grounds,  among  others,  that  four  of  the  causes  of  action 
on  which  the  attachment  was  issued  had  been  dismissed, 
and  that  the  levy  was  excessive.  The  motion  was  sus- 
tained, and  from  the  order  of  the  court  dissolving  the 
attachment,  the  plaintiflf  prosecutes  error  to  this  court 
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The  remedy  of  attachment  is  a  harsh  ona  To  prevent, 
so  far  as  jyossible,  its  oppressive  use,  it  is  hedged  about 
with  certain  restrictions,  chief  among  which  is  that  the 
writ  will  not  issue  until  after  the  action  in  which  it  is 
sought  has  been  brought,  and  then  only  on  the  filing  of  an 
affidavit  showing,  among  other  things,  the  nature  of  the 
plaintiff's  claim,  that  it  is  just,  and  the  amount  the  affiant 
believes  the  plaintiff  is  entitled  to  recover  thereon.  Sec- 
tions 198,  199,  Code  of  Civil  Procedure.  The  writ  limits 
the  property  to  be  seized  thereunder  to  sufficient  to  satisfy 
the  amount  the  affidavit  shows  the  plaintiff  is  supposed 
to  be  entitled  to  recover,  and  the  probable  cost  of  the 
action,  not  eiweeding  |50.  Sfction  201,  Code  of  Civil 
Procedure. 

In  the  present  case  the  action  had  been  duly  brought 
and  the  necessary  affidavit  for  an  attachment  filed.  As 
before  stated,  the  petition  stated  five  causes  of  action. 
The  amount  shown  by  the  affidavit  as  that  which  affiant 
believed  the  plaintiff  entitled  to  recover,  w^as  the  aggre- 
gate amount  claimed  on  the  five  causes  of  action,  and  the 
writ  issued  accordingly.  But  w^hen  four  of  the  causes  of 
action  were  dismissed,  so  far  as  the  writ  is  concerned,  it 
was  the  same  as  though  they  had  never  been  brought; 
and  such  dismissal  further  operated  as  a  retraction  of 
that  part  of  tJie  affidavit  based  on  such  four  causes  of 
action.  We  have,  then,  a  writ  of  attachment,  authorizing 
the  seizure  of  the  defendant's  property  for  the  satisfaction 
of  five  claims,  when  the  action  is  for  the  enforcement  of 
but  one,  which  is  not  supported  by  an  affidavit  showing 
the  amount  the  affiant  believes  the  plaintiff  is  entitled  to 
recover,  l>ecause,  after  the  retraction,  necessarily  implied 
from  the  dismissal  of  the  four  causes  of  action,  the  affi- 
davit does  not  show  such  amount.  It  is  true  it  shows  the 
amount  the  plaintiff  seeks  to  recover,  but  the  statute  is 
specific  that  it  must  show  the  amount  the  affiant  believes 
the  plaintiff  is  entitled  to  recover.  Section  199,  supra. 
Had  these  omissions  existed  Avhen  the  writ  issued,  it  will 
not  be  claimed  that  it  could  be  upheld.     In  our  opinion, 
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they  are  no  less  fatal  when  arising  subsequently.  To  hold 
otherwise  would,  in  effect,  permit  the  very  abuses  which 
the  statute,  making  the  aflSdavita  prerequisite  to  the 
issuance  of  the  writ,  was  designed  to  prevent  The  motion 
to  dissolve  the  attachment  was  rightly  sustained^  and  we 
recommend  its  affirmance. 

DuFFiE  and  Ames,  CC,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  oixler  of  the  district  court  is 

Affirmed. 

SEiHiWiCK,  J.,  concurring. 

The  defendant  A.  L.  Van  Doren  executed  five  several 
promissoi-y  notes  jointly  with  as  many  different  parties, 
no  two  of  the  notes  having  the  same  makers.  PlaintiflF 
l>ogan  this  action  against  all  of  the  makers  of  the  notcR, 
the  petition  (»(mtaining  five  counts,  each  declaring  upon 
one  of  the  notes.  The  amount  due  upon  the  five  notes 
aggregated  about  fl,700,  and  the  plaintiff  procured  an 
attachment  in  the  action  for  the  full  amount,  which  was 
(iirecte<l  against  the  property  of  Van  Doren  only.  All  of 
the  defendants  except  Van  Doren  demurred  severally  to 
this  petition  for  misjoinder  of  causes  of  action.  There- 
upon plaintiff,  instead  of  docketing  several  actions  as  it 
might  have  done,  dismissed  three  of  its  causes  of  action, 
and  dismisscMl  the  action  as  to  all  of  the  defendants  except 
Van  Doren,  who  then  demurred  to  the  petition  for  the 
reason  that  tliercv  was  a  defcn^t  of  parties  defendant.  The 
demurrer  was  sustained  by  the  court.  Plaintiff  then  dis- 
missed another  cause  of  action,  and  again  made  the  mak- 
(.^rs  of  the  note  constituting  the  remaining  cause  of  action 
jmrties  by  a  new  summons.  The  amount  of  this  note  was 
$549.  Van  Dor(»n  then  answered,  and  filed  a  motion  to 
discharge  the  attachment  on  the  ground,  among  other 
things,  that  the  grounds  alleged  for  the  attachment  were 
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untrue,  and  that  the  attachment  waA  excessive  and 
malicious.  The  court  found  that  the  defendant  Van 
Doren  and  his  wife  had  fraudulently  conveyed  their  prop- 
erty, which  conveyance  had  resulted  in  defrauding  the 
creditors  of  the  said  Van  Doren,  and  also  found  that  "the 
petition  filed,  and  affidavit  for  an  attachment  herein  and 
the  writ  issued  thereon  alleged  that  there  was  due  upon 
the  several  causes  of  action  the  sum  of  f  1,700;  that  sub- 
sequent to  the  levying  of  said  writ  the  plaintiff  dismissed 
from  its  said  petition  four  causes  of  action  aggregating 
the  sum  of  f  1,230/  The  court  further  finds  as  matter  of 
law  that  by  the  dismissal  of  said  causes  of  action  a  pre- 
sumption attaches  that  the  grounds  for  the  attachment  as 
alleged  in  said  affidavit  did  not  exist  as  to  these  four 
causes  of  action,  dismissed  from  said  petition  and  said 
attachment  being  wrongful  as  to  one  cause  is  vitiated  as 
to  all  of  said  causes  of  action.^'  The  court  therefore  dis- 
<'harged  the  attachment 

The  opinion  of  the  commissioner  is  that  the  attach- 
ment was  excessive,  and  for  that  reason  the  order  dis- 
charging it  was  correct.  I  felt  much  hesitation  in  con- 
senting to  this  view  of  the  case.  No  doubt  the  plaintiff, 
when  it  dismissed  its  causes  of  action,  should  also  have 
released  a  part  of  the  property  from  the  attachment,  and, 
when  the  motion  was  filed  to  discharge  the  attachment 
uiK>n  the  ground  that  it  was  excessive,  the  plaintiff  .with- 
out doubt  might  have  asked  the  court  to  discharge  the  at- 
tachment as  to  the  excessive  levy,  and  retained  its  lien 
for  the  claim  which  it  succeeded  in  establishing.  The 
plaintiff  seems  to  have  put  itself  in  the  position  of  insist- 
ing VLj^n  holding  all  of  the  property  or  none.  It  clearly 
was  not  entitled  to  hold  all  the  property  under  this  at- 
tachment, and  for  this  reason  I  am  constrained  to  concur 
in  the  conclusion  reached. 


14 
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GHBISTINA  a  Ck)LB  BT  AL.;  APPEOiLANTS^  Y.  ISAAO  BOTD  BT 
AL.^  APPELLEES. 

Filed  Maboh  4,  1908.    No.  12,688. 

1.  Traud:  Limitation  or  AcnoN.  An  action  for  relief  on  the  ground 
of  fraud,  is  barred  in  four  years  from  the  date  of  the  discoyery 
of  such  fticts  as  would  put  a  person  of  ordinary  intelligence  and 
prudence  on  inQuiry«  which,  if  pursued,  would  lead  to  such  dis- 
coTery. 

8.  Administrator's  Sale:  SErnifo  Asms.  "Where  an  administrator 
becomes  the  purchaser  at  his  own  sale  of  the  lands  of  his  in- 
testate, and  applies  the  proceeds  in  payment  of  the  debts  of  the 
estate,  in  an  action  by  the  heirs  to  set  aside  such  sale  they  are 
not  required  to  offer  to  reimburse  him  for  the  purchase  price, 
where  it  appears  that  the  rents  and  profits  in  his  hands,  accruing 
since  the  sale,  exceed  the  amount  of  his  disbursements  on  the 
Tenture. 

Appeal  from  the  district  court  for  Adams  county:  Ed 
L.  Adams,  District  Judge.    Affirmed. 

Robert  A.  Batty  and  Harry  8.  Dimgan,  for  appellants. 

Addison  S.  Tibhets^  George  W.  Tibheta  and  Charles  F. 
Morey,  contra. 

Albert^  G. 

On  the  6th  day  of  February,  1880,  John  M.  Cole  died 
intestate,  in  Adams  county,  seized  in  fee  of  the  land  in 
controversy  in  this  suit,  lying  in  that  county,  leaving  the 
plaintiffs,.  Christina  A.  Cole,  his  widow,  and  Florence  I. 
Walters  (bom  Cole),  William  A.  Cole  and  John  Q.  Cole, 
his  children,  his  sole  and  only  heirs  at  law.  The  children, 
at  the  date  of  their  father's  death,  were  respectivdy  thir- 
teen, ten  and  three  years  old.  In  March,  following  the 
death  of  the  intestate,  the  defendant  Isaac  Boyd  and  the 
widow  were  duly  appointed  administrators  of  the  estate. 
In  March,  1881,  they  presented  their  i)etition  to  the 
'  judge  of  the  district  court  for  said  county  for  license  to 
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sell  the  land  for  the  payment  of  the  debts  of  the  estate. 
License  was  duly  granted,  and  the  land  duly  offered  for 
sale  in  pursuance  thereof.  It  appears  from  the  evidence 
that  the  administrator  Boyd  was  apprehensive  that  the 
land  would  not  bring  its  fair  value,  and  arranged  to  be- 
come the  purchaser  in  case  its  fair  value  was  not  offered 
by  some  other  person.  He  informed  the  county  judge  of 
his  intentions  in  that  behalf,  and  was  advised  that  he 
could  not  become  the  purchaser  directly,  but  would  be 
obliged  to  have  some  other  person  act  as  the  ostensible 
purchaser.  He  then  arranged  with  one  Tappen  to  bid  on 
the  land  up  to  f 700,  and  buy  it,  in  case  no  more  than  that 
amount  was  offered  for  it.  Tappen  was  the  highest,  but 
not  the  only,  bidder,  and  the  land  was  sold  to  him  for 
1700,  Boyd  being  the  actual  purchaser.  The  sale  was  con- 
firmed by  the  district  court  for  Adams  county  in  December, 
1881,  and  a  deed  executed  in  pursuance  thereof  by  the  ad- 
ministrators on  the  26th  day  of  the  same  month  to  Tappen, 
the  widow  at  the  same  time  conveying  to  him  her  right  of 
dower.  Five  days  thereafter  Tappen  conveyed  to  the  de- 
fendant Isaac  Boyd,  the  real  purchaser,  and  on  the  same 
day  both  deeds  were  filed  for  record  and  recorded  in  the 
office  of  the  county  clerk  of  Adams  county. 

On  the  8th  day  of  February,  1900,  the  plaintiffs  filed 
their  petition  in  the  district  court  for  Adams  county 
against  Isaac  Boyd  and  his  wife,  setting  forth  the  facts 
hereinbefore  stated,  and  charging,  in  substance,  that  the 
first-named  defendant  fraudulently  procured  the  license 
for  the  sale  of  the  land  for  the  purpose  of  acquiring  the 
title  thereto,  and  that  in  procuring  a  confirmation  of  such 
sale  he  concealed  from  the  district  court  and  his  coad- 
ministrator the  fact  that  he  was  the  real  purchaser  at  such 
sale.  The  petition  further  alleges  that  said  defendant, 
since  the  sale  in  question,  has  received  the  rents  and 
profits  of  the  land,  amounting  to  ?2,500.  The  relief  asked 
is  the  cancelation  of  the  administrator's  deed  to  Tappen, 
and  of  his  deed  to  the  defendant  Isaac  Boyd,  that  the 
latter  be  required  to  convey  the  title  to  them,  and  for 
judgment  for  the  rents  and  profits. 
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The  defendants,  by  their  answer,  n^atived  any  pre- 
sumption of  actual  fraud,  charged  that  the  plaintiffs  had 
been  guilty  of  such  laches  as  to  bar  their  right  of  action, 
pleaded  the  statute  of  limitations  as  to  all  of  the  plain- 
tiffs except  John  G.  Cole,  and  alleged  the  payment  of 
taxes  on  the  land  and  the  expense  of  certain  improvements 
thereon  by  the  defendant  Isaac  Boyd. 

In  the  reply  the  plaintiffs  allege,  among  other  things, 
that  the  facts  constituting  the  alleged  fraud  were  not  dis- 
covered by  them  until  December,  1899. 

The  court  found  for  the  defendants  generally,  as  against 
all  of  the  plaintiffs  except  John  O.  Cole,  and  also  made 
the  following  specific  findings: 

"The  defendant  Isaac  Boyd  was  duly  licensed  as  ad- 
ministrator, together  with  plaintiff  Christina  Cole,  to 
make  sale  of  the  premises  described  in  the  petition;  that 
bond  was  duly  given  and  approved;  the  oath  taken  as 
prescribed  by  law;  notice  given  as  required  by  law  and 
said  premises  duly  offered,  sold  and  such  sale  duly  con- 
firmed by  the  court;  that  at  such  sale  said  premises  were 
declared  sold  to  one  Israel  Tappen  who  purchased  the 
same  for  the  use  and  benefit  of  defendant  Isaac  Boyd  and 
afterwards  conveyed  the  same  to  him;  that  in  so  doing 
there  was  no  actual  fraud  on  the  part  of  said  Boyd  or 
Tappen,  they  both  acting  in  good  faith  and  said  premises 
being  sold  for  their  full  value  and  the  proceeds  of  such- 
sale  having  been  duly  turned  into  said  estate  and  tised  for 
the  benefit  thereof;  that  plaintiffs  had  full,  actual  and 
constructive  notice  that  said  premises  were  purchased  for 
the  use  of  said  Isaac  Boyd,  at  the  time  thereof;  that 
plaintiffs  aside  from  Christina  Cole,  were  minors  at  the 
time  of  said  sale,  but  have  all  become  of  full  age  since  the 
same — more  than  five  years  having  elapsed,  prior  to  the 
commencement  of  this  suit,  since  the  coming  of  age  of 
plaintiffs,  Florence  I.  Walters  and  William  A,  Cole;  that 
plaintiff  Christina  Cole  conveyed  her  dower  estate  in  said 
premises  to  Israel  Tappen  and  he  subsequently  by  his 
deed,  to  defendant,  Isaac  Boyd;  that  no  part  of  the  pur- 
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chase  price  at  such  sale  has  ever  been  repaid  or  offered 
by  any  of  the  plaintiffs  to  said  Tappen  or  these  defend- 
ants; that  the  average  fair  rental  value  of  the  whole  of 
said  premises,  from  said  sale  to  the  present  time,  is  $100 
per  year  and  taking  the  interest  of  the  defendant  John 
G.  Cole  herein  which  is  two-ninths  thereof,  or  f22.22  per 
year,  or  |440  for  said  period,  and  deducting  therefrom  the 
proportion  chai^eable  to  him  for  purchase  price,  taxes 
paid  l^  said  Isaac  Boyd  and  improvements,  which 
amounts  to  |314,  there  is  now  due  him,  on  so  accounting, 
the  sum  of  flSO." 

A  decree  was  entered  in  accordance  with  the  findings. 
The  plaintiffs,  against  whom  the  decree  runs,  bring  the 
case  here  on  appeal,  and  the  defendants  aak  a  reversal  of 
that  portion  of  the  decree  against  them  and  in  favor  of 
John  O.  Ck>le. 

The  princix>al  question  in  this  case  is  whether  the  stat- 
ute of  limitations  had  run  as  against  all  of  the  plaintiffs, 
except  John  G.  Cole,  at  the  time  this  action  was  com- 
menced. The  case  is  presented  to  the  court  on  the  theory 
that  it  is  an  action  for  relief  on  the  ground  of  fraud,  and 
that  by  the  provisions  of  section  12,  Code  of  Civil  Pro- 
cedure, it  did  not  accrue  until  the  discovery  of  fraud,  and 
would  not  be  barred  until  four  years  after  such  discovery. 
The  plaintiffs  appealing  insist  that  the  evidence  is  insuffi- 
cient to  sustain  the  findings  of  the  trial  court;  that  four 
years  intearvened  between  their  discovery  of  the  fraud 
and  the  commencement  of  the  action.  We  have  gone  over 
the  evidence  covering  this  point  with  more  than  usual 
care,  and  to  our  minds  it  leaves  little  room  for  doubt  that 
at  least  four  years  before  the  commencement  of  this  ac- 
tion all  of  the  plaintiffs  were  in  possession  of  sufficient 
facts  concerning  the  transaction  to  put  them  upon  their 
inquiry,  which,  had  it  been  pursued  in  the  light  of  such 
facts,  with  ordinary  diligence,  would  have  laid  bare  the 
.entire  transaction.  The  statute  in  question  begins  to  run, 
not  from  the  actual  discovery  of  the  fraud,  but  from  the 
time  of  the  discovery  of  such  facts  as  would  put  a  person 
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of  ordinary  intelligence  and  prudence  on  inquiry,  which, 
if  pursued,  would  lead  to  such  discovery.  Gemor  t?. 
Mosher,  58  Neb.  135,  46  L.  R  A.  244.  Such  being  the 
rule,  the  evidence,  in  our  opinion,  is  abundantly  sufficient 
to  sustain  the  finding  of  the  trial  court  on  this  poi\it  as 
to  the  appellants,  the  youngest  of  whom  was  thirty-one 
years  old  when  this  action  was  brought,  so  that  the  ques- 
tion of  disability  does  not  arise  as  to  them. 

The  defendants  contend  that  the  decree,  so  far  as  it  is 
in  favor  of  the  plaintiff  John  G.  Cole,  is  erroneous  and 
should  be  reversed.  The  statute  of  limitations  is  not  in- 
voked as  to  him,  as  he  was  only  twenty-three  years  old 
when  the  action  was  commenced.  But  the  reversal  as  to 
him  is  sought  on  the  ground  that  he  has  not  offered  to  do 
equity  by  offering  to  reimburse  the  defendant,  who  was 
the  real  purchaser  at  the  sale  in  question.  The  finding  of 
the  court,  amply  sustained  by  the  evidence,  shows  that 
such  purchaser  has  in  his  hands  of  the  rents  and  profits 
more  than  sufficient  to  reimburse  him  for  all  that  he  has 
paid  out  on  account*  of  the  land.  The  allegations  of  the 
I^etition  are  to  the  same  effect.  That  being  true,  no  formal 
offer  to  do  equity  was  required ;  in  fact,  under  the  circum- 
stances shown  there  was  nothing  equity  required  of  such 
plaintiff. 

It  is  recommended  that  the  decree  of  the  district  court 
be  affirmed. 

DuFFiE  and  Ambs^  00.,  concur. 

By  the  Court :  Fcrr  the  reasons  stated  in  the  foregoing 
opinion  the  decree  of  the  district  court  is 

Affirmbd. 
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Gkorge  Pratt  v.  Charles  S.  Smith. 

Filed  Mabch  18,  1903.    No.  12,689. 

Error:  Record:  Pbesumption.  Where  it  is  claimed  that  the  court 
erred  in  permitting  a  pleading  to  be  amended  during  trial,  the 
alleged  fact  must  be  shown  by  the  record;  its  existence  will  not 
be'  presumed. 

Error  to  the  district  court  for  Buffalo  county :  Hombk 
M.  Sullivan,  District  Judge.    Affirmed. 

J.  F.  Walker y  for  plaintiff  in  error. 
D.  (7.  Wenzelly  contra. 

Sullivan,  C.  J. 

This  action  involving  an  examination  of  a  long  list  of 
mutual  charges  and  credits  was  submitted  to  a  jury,  who 
returned  a  verdict  in  favor  of  the  plaintiff  for  $2.15.  Two 
oflsignnienta  of  error  are  discussed  by  counsel  for  defend- 
ant   They  are  as  follows: 

"1.  The  court  erred  in  permitting  the  plaintiff  in  said 
court  to  introduce  an  item  or  items  for  team  work  amount- 
ing to  f  40,  said  item  or  items  being  no  part  of  the  amount 
sued  upon  or  sought  to  be  recovered  by  the  plaintiff,  and 
was  not  in  his  items  of  account  against  the  defendant  and 
not  in  the  plaintiff's  petition. 

"2.  The  defendant  was  surprised  by  the  introduction 
of  said  item  of  f40  introduced  by  the  plaintiff  for  team 
work,  he  having  no  knowledge  that  such  item  of  charge 
existed  and  was  not  prepared  to  meet  it  and  answer 
thereto,  the  same  being  material  to  the  issue  changing  the 
computation  of  the  jury  resulting  in  a  verdict  against 
the  plaintiff." 

The  difficulty  with  these  assignments  is  that  they  have 
no  adequate  foundation  in  the  record.     If  the  item  for 
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team  work  was  not  in  the  petition  when  the  trial  was  eom- 
menced)  the  record  fails  to  show  that  fact.  It  is  certainly 
in  the  petition  now  and  there  is  no  evidence  of  an  amend- 
ment having  been  made  during  the  trial.  Error  will  not 
be  presumed ;  it  must  appear  aflBrmatively. 
The  judgment  is 

Affirmed. 


William  Kobpkb  v.  State  of  Nebraska. 

Filed  March  18.  1903.    No.  12,878. 

CMminal  Offense:  Bowling  Alley.  The  running  of  a  bowUng  alley 
in  connection  with  a  saloon  or  hotel,  is  in  this  state  a  criminal 
offens:. 

Error  to  the  district  court  for  Colfax  county :  C!onrad 
HOLLBNBECK,  DISTRICT  JuDGB.    Affirmed. 

George  H.  ThomaSj  Frank  J,  Everett  and  Oeorge  W. 
Wertz^  for  plaintiff  in  error. 

Fnmk  N.  Prout,  Attorney  General^  and  N orris  Brown, 
for  the  state. 

Sullivan,  O.  J. 

The  defendant,  Koepke,  a  licensed  vender  of  intoxicatr 
ing, liquors,  Avas  found  guilty  of  establishing  and  main- 
taining upon  the  premises  where  his  saloon  was  located 
a  ball  or  ninepin  alley.  Motions  for  a  nerw  trial  and  in 
arrest  of  judgment  were  overruled  and  sentence  imposed. 

The  facts  charged  in  the  information  are  admitted,  but 
it  is  claimed  that  they  do  not  constitute  a  crime.  Section 
221  of  the  Criminal  Code,  the  section  upon  which  the 
prosecution  was  grounded,  is  as  follows: 

"If  any  keeper  of  a  public  house,  or  retailer  of  spiritn- 
ous  liquors,  in  this  state,  shall  establish,  keep,  or  permit 
to  be  kept  upon  his  or  their  lots  or  premises,  any  ball  or 
ninepin  alley,  or  shall  in  whole  or  in  part  be  interested 
in  any  ball  or  ninepin  alley,  upon  the  lot  op  premises  of 
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another,  he  or  they  shall  pay  a  fine  of  not  less  than  ten 
nor  more  than  one  hnndred  dollars;  and  this  section  shall 
be  construed  to  extend  to  any  alley  denominated  a  nine- 
pin  alley,  whether  such  alley  is  used  for  playing  therein 
a  greater  or  less  number  than  nine  pins." 

It  is  argued  by  counsel  for  defendant  that  this  section 
forbids  a  retailer  of  intoxicants  or  the  keeper  of  a  public 
house  from  keeping,  or  being  interested  in,  a  bowling  all^r 
anywhere  in  the  state,  and  that  it  is,  therefore,  an  un- 
reasonable restriction  upon  indiyidual  freedom,  and  a 
violation  of  the  right  of  every  citizen  to  the  equal  pro- 
tection of  the  laws.  Under  counsels'  construction  the 
statute  as  a  whole  would  perhaps  be  indefensible ;  but  we 
are  not  disposed  to  think  it  was  designed  to  exclude  inn- 
keepers and  saloonkeepers  from  a  business  in  which  all 
other  citizens  are  i)ermitted  to  engage,  but  rather  to  pre- 
vent evils  supposed  to  result  from  running  a  bowling  alley 
in  connection  with  a  saloon  or  hotel.  It  is  rather  to  be 
presumed  that  the  legislature  failed  to  express  itself 
clearly  than  that  it  intended  to  enact  an  unconstitutional 
law.  Pleuler  v.  State,  11  Neb.  547;  8t(Ue  v.  Htuht,  52 
Neb.  209.  But  if  we  were  to  accept  the  view  that  the  pro- 
hilHtion  against  keeping"  a  bowling  alley,  or  being  finan- 
cially interested  in  one,  is  subject  to  no  implied  limitation, 
it  would  not  follow  that  the  judgment  is  wrong.  The 
enactment  of  a  law  prohibiting  the  running  of  a  bowling 
alley  in  connection  with  a  saloon  or  hotel  was  of  course 
a  legitimate  exercise  of  legislative  power,  and  the  pro- 
hibition is  valid  even  if  it  be  regarded  as  embraced  within 
a  broader  prohibition  which  is  void  to  the  extent  that  it 
is  broader.  Where  there  is  a  confiict  between  a  statute 
and  the  constitution,  the  statute,  if  the  valid  and  invalid 
parts  are  severable,  yields  to  the  extent  of  the  repugnancy, 
but  it  yields  no  further,  unless  the  invalid  part  was  an 
inducement  to  the  adoption  of  the  remainder.  Scott  v. 
PlawerSj  61  Neb.  620. 

The  judgment  is 

AmBMSD. 
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August  P.  Jahnkb  v.  Statb  op  Nebraska.* 

Filed  Maboh  18,  1903.    No.  12,979. 

1.  Felony:   Pbeliminabt  Examtnation.    In  a  prosecution  by  informa- 

tion for  a  felony,  in  the  absence  of  liis  waiver  of  a  right  to  a 
preliminary  examination,  a  defendant  can  not  be  put  upon  trial 
for  the  crime  charged  over  his  objections,  until  such  preliminary 
hearing  is  accorded  him,  and  he  is  held  by  the  examining  magis- 
trate to  await  a  trial  in  the  district  court. 

2.  Plea  in  Abatement.     By  the  Interposition  of  a  plea  in  abatement 

after  the  filing  of  an  information  against  one  accused  of  a  felony 
the  question  may  properly  be  determined  as  to  whether  a  pre- 
liminary examination  has  been  had  or  waived. 

3.  Preliminary  Examination.     The  statute  providing  for  preliminary 

examinations  contemplates  that  before  a  person  can  be  proceeded 
against  by  information,  he  must  be  brought  before  an  examining 
magistrate,  charged  with  the  commission  of  a  crime,  and  that 
the  magistrate  shall  proceed  to  hear  the  complaint,  examine  such 
witnesses  as  are  produced  in  support  thereof  or  to  controvert  the 
same,  and  then  exercise  judgment  or  discretion  of  a  Judicial 
character  in  determining  from  the  evidence  adduced  whether  the 
accused  should  be  held  to  appear  for  trial  in  the  district  court, 
or  should  be  discharged  for  want  of  probable  cause,  or  because 
it  is  not  made  to  appear  that  a  crime  has  been  committed. 

4.  Plea  in  Abatement:  Pbeuminabt  Examination.    When  the  quantity 

or  sufficiency  of  the  evidence  to  Justify  the  holding  of  a  person 
to  answer  for  a  crime  in  the  district  court  is  called  in  question 
by  a  plea  in  abatement,  and  it  appears  that  there  has  been  a 
preliminary  hearing  in  form  and  substance,  and  that  evidence  has 
been  introduced  in  support  of  the  complaint  such  as  to  invoke  an. 
honest  exercise  of  Judgment  or  discretion  in  the  weighing  of  such 
evidence  and  in  reaching  a  conclusion  as  to  the  order  or  Judg- 
ment to  be  entered,  and  from  which  a  fair  legal  deduction  may 
be  reached  that  a  crime  has  been  committed,  and  there  is  testi- 
mony tending  to  show  that  the  accused  committed  the  offense 
and  he  is  held  to  await  trial  in  the  district  court,  a  preliminary 
examination  has  been  had  within  the  meaning  of  the  statute 
and  the  plea  in  abatement  would  be  unvailing. 


6. :    Demttrbbb.    Held,  That  a  preliminary  examination  within 

the  meaning  of  the  statute  had  been  accorded  the  defendant  in 

*  Rehearing  allowed.    Judgment  below  affirmed.    See  opinion,  page 
181,  pa$t. 
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the  case  at  bar.  and  that  the  trial  court*  properly  sustained  a 
.  demurrer  to  his  plea  in  abatement  alleging  that  no  such  examina- 
tion had  been  had. 

6.  Change  of  Venue.  An  application  for  a  change  of  venue  is  ad- 
dressed to  the  sound  discretion  of  the  trial  court,  and  its  ruling 
thereon  will  not  be  held  erroneous,  unless  an  abuse  of  discretion 
is  shown. 

7. .  If,  upon  the  showing  made  in  support  of  and  against  an  ap- 
plication for  a  change  of  venue,  it  does  not  appear  that  there  ex- 
ists reasonable  grounds  on  which  to  found  a  belief  that  the 
defendant  can  not  have  a  Just  trial  in  the  county  by  a  fair,  un- 
biased and  impartial  jury,  the  trial  court  may  properly  overrule 
the  application. 

8.  Juror:    QaALmcATiON.    Where,  on  a  challenge  of  a  proposed  juror 

for  cause  on  the  ground  that  he  has  formed  or  expressed  an 
opinion  concerning  the  guilt  or  innocence  of  the  defendant,  it 
appears  that  such  opinion  is  not  unqualified  and  is  formed  from 
reading  newspaper  accounts  of  the  transaction,  or  from  common 
talk  or  rumor  regarding  the  same,  and  that  notwithstanding  such 
opinion  the  juror  is  unbiased,  and  can  impartially  hear  and 
consider  the  evidence  and  arrive  at  a  verdict  solely  with  reference 
thereto  and  the  instructions  of  the  court,  uninfluenced  by  any- 
thing heard  or  read  prior  to  the  trial,  the  court  may  admit  such 

person  to  sit  in  the  trial  of  the  case  as  a  qualified  Juror. 

• 

9.  Challenge  for  Cause:   Revirw.    An  exception  by  the  defendant  to  a 

ruling  of  the  trial  court  on  a  challenge  for  cause  in  a  felony 
case,  is  not  properly  presented  for  consideration  on  review,  where 
the  juror  is  afterwards  excused,  and  the  record  does  not  show 
the  exhaustion  of  all  his  peremptory  challenges,  and  that  the 
proposed  juror  to  whom  the  exception  relates  was  excused  by 
him  in  the  exercise  of  his  right  of  peremptory  challenges. 

10.  Evidence:    Pbtob  Attempts   to  Commit  the   Same  Crime.     It  is 

competent,  in  the  prosecution  of  a  person  for  murder,  for  the 
state  to  prove  prior  attempts  by  the  defendant  to  kill  the  deceased, 
as  tending  to  establish  an  intent  to  kill,  and  plan  and  design 
adopted  and  resorted  to  in  the  commission  of  the  crime. 

IL  Privilegred  Communication.  Statements  made  by  one  to  an  attor- 
ney in  the  capacity  of  a  client  communicating  with  his  counsel, 
is  a  privileged  communication,  which'  can  not  lawfully  be  di- 
vulged by  counsel,  nor  drawn  from  the  witness  on  cross-examina- 
tion without  his  consent. 

12. ,    Held,  in  the  case  at  bar,  that  the  relation  of  attorney  and 

client  exists,  and  that  the  testimony  sought  to  be  elicited  on  cross- 
eacamitiation  was  properly  excluded  by  the  court 

18.  Pxinclpals  in  First  and  Second  Degree.    Under  the  Criminal  Code 
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of  this  state  the- law  does  not  distinguish  between  principals  in 
the  first  and  second  degrees. 

14. :  Where  a  person  accused  of  the  commission  of  a  felonious 

homicide  is  present  at  the  time  aiding,  abetting,  and  assisting  or 
counseling  and  procuring  its  commission,  and  a  felony  is  com- 
mitted, then  he  is  guilty  in  the  same  degree  and  to  the  same  ex- 
tent as  though  he  had  performed  the  act  causing  death. 

15.  InstructionB.  Where  by  the  evidence  it  is  oonclusiyely  shown 
that  the  defendant  either  committed  the  crime  charged, — ^that  is, 
murder  in  the  first  degree, — or  is  entirely  innocent,  noninstruo- 
tion  to  the  jury  by  the  trial  court  with  respect  to  the  lesser  de- 
grees of  homicide  embraced  in  the  charge  alleged  in  the  tnformar 
tion  is  not  erroneous. 

16. .    Other  instructions  given  and  refused,  excepted  to  by  the 

defendant,  examined,  and  the  ruling  thereon  held  proper. 

17.  Discharge  of  Jury:    Lbqal   Discbetion.     The  timil  which  jurors 

shall  be  kept  together  before  they  are  finally  discharged  because 
of  their  inability  to  agree  on  a  verdict  rests  largely  in  the  dis- 
cretion of  the  trial  court,  but  this  is  a  legal  discretion,  and  If 
legal  rules  and  principles  governing  are  transgressed,  the  action 
can  not  be  upheld. 

18.  Verdict.    Where  the  jury,  after  being  kept  together  for  an  unusual 

length  of  time,  have  returned  a  verdict  of  g^iilty  and  there  Is 
nothing  in  the  record  inconsistent  with  the  view  that  it  was 
agreed  to  voluntarily  by  all  the  jurors  solely  from  a  consideration 
of  {he  evidence  and  the  instructions  of  the  court  unaffected  by 
anything  in  the  nature  of  coercion,  the  verdict  will  not  be  dis- 
turbed. 

19.  Evidence.     Evidence  examined,  a&d  found  sufficient  to  support  a 

verdict  of  guilty  of  murder  in  the  first  degree,  as  returned  by  the 
jury. 

20.  Other  Errors.     Other  errors  assigned   examined,   and   found  to 

furnish  no  suificient  basis  for  a  reversal  of  the  judgment. 

Ebrob  to  the  district  court  for  Box  Butte  county :  WiLi> 
lAM  H.  Westovbb,  District  Judgr    Affirmed. 

Robert  G.  Noleman  and  Benjamin  F.  Qilma/n  (on  rehear- 
ing Francis  O.  Earner  and  Thotnaa  F.  Homer)  ^  for  plain* 
tiflf  in  error. 

Frank  N.  Prouty  Attorney  General^  Norris  Brown  and 
William  B.  Rose^  for  the  state. 
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HOLCOMB,  J. 

The  defendant,  August  Jahnke,  was  tried  and  convicted 
in  the  district  court  of  Box  Butte  county  upon  an  infor- 
mation filed  by  the  county  attorney  charging  him  with 
murder  in  the  first  degree.  In  the  verdict  returned  by 
the  jury,  imprisonment  in  the  penitentiary  for  life  was 
fixed  as  the  punishment  to  be  inflicted  for  the  crime  of 
which  he  was  found  guilty.  The  homicide  was  committed 
by  shooting  one  Michael  Sirck  in-  the  right  side  and  back 
with  a  loaded  shotgun,  the  shot  from  which  penetrated 
his  lungs,  causing  death  within  four  to  six  hours  there- 
after. The  gun  at  the  time  the  load  was  discharged,  was 
in  the  hands  of  one  Oliver  Olson.  The  prosecution  by  the 
state  was  conducted  upon  the  theory  that  the  homicide 
was  committed  by  shooting  as  above  stated  by  Olson,  who 
fired  the  shot  with  felonious  intent  and  in  pursuance  of  a 
prearranged  plan  between  the  defendant  and  Olson;  the 
defendant  at  the  time  being  present,  aiding,  abetting,  as-« 
sisting,  and  procuring  the  commission  of  the  crime,  and 
by  reason  thereof  was  a  principal  in  the  transaction.  The 
motive  actuating  the  parties  was  to  procure  insurance  in 
the  sum  of  |4,000,  which  prior  thereto  had  been  procured 
on  the  life  of  the  deceased,  payable  to  his  estate;  the  de- 
fendant Jahnke  being  the  sole  beneficiary  under  a  will 
executed  in  his  favor  by  the  deceased  at  the  time  of  pro- 
curing the  life  insurance  policy,  and  as  a  part  of  the 
same  transaction.  The  life  insurance  money,  according 
to  the  testimony  of  Olson,  was  to  be  divided  equally  be- 
tii^'een  the  defendant  and  himself  after  the  doctor's  bill 
and  funeral  exx)enses  had  been  paid.  As  a  part  of  the 
prearranged  plan,  according  to  Olson's  version  of  the 
affair,  the  shooting  of  the  deceased  and  bis  death  by  that 
means  was  to  be  accomplished,  and  thereafter  be  reported 
and  treated  as  having  been  occasioned  by  an  accidental 
discharge  of  the  shotgun.  The  defense  of  Jahnke  was 
conducted  ax  the  theory  that  the  shooting  was  in  fact 


I 

i 
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accidental,  and  that  Olson's  testimony  to  the  contrary  was* 
manufactured  by  reason  of  influences  and  inducements 
exerted  on  and  held  out  to  him  by  the  county  attorney  and 
the  sheriff  of  the  county  and  in  the  hope  of  receiving  im- 
munity for  his  participation  in  the  crime.  After  the  de- 
fendant's conviction,  Olson  pleaded  guilty  to  jnurder  in 
the  second  degree,  which  was  accepted  by  the  county  sir 
torney,  and  a  sentence  imjwsed  by  the  court  of  twenty 
years'  imprisonment  in  the  penitentiary.  The  testimony 
of  Olson  disclosed  that  several  prior  attempts  had  been 
made  to  take  the  life  of  the  deceased,  all  of  which  had 
proved  unsuccessful,  and  that  thereupon  it  was  agreed 
between  them  that  a  shotgun  should  be  procured  and  his 
death  accomplished  by  shooting  under  the  pretense  that 
it  was  the  result  of  an  accident.  The  uncontradicted  evi- 
dence goes  to  show  that  while  the  deceased,  who  was  a 
bachelor,  living  alone,  was  sitting  at  the  breakfast  table 
at  his  home,  the  defendant  being  seated  on  the  opposite 
side  of  the  table  talking  to  him,  Olson  came  from  an  ad- 
joining room  through  a  partition  door  immediately  to 
the  right  and  to  the  rear  of  where  the  deceas(5d  was  sitting, 
and  that  just  as  he  passed  through  the  door  the  charge 
in  the  gun  was  exploded,  the  shot  striking  the  deceased 
in  the  right  side  or  back  near  the  spinal  column,  pene- 
trating his  ,lungs,  from  which  his  death  soon  resulted. 
The  deceased  at  the  time  lived  in  the  country  some  twelve 
mil(*s  from  Alliance,  the  county  seat  of  Box  Butte  county. 
The  defendant  and  Olson  had  frequently  stopped  with  him 
for  meals  and  overnight  when  in  that  vicinity.  The  de- 
fendant, at  the  time  of  the  homicide,  was  living  at  Alli- 
ance, but  within  a  year  or  two  prior  thereto  had  lived  on 
another  farm  or  ranch  in  the  neighborhood  where  deceased 
was  living.  Olson  is  a  brother-in-law  of  the  defendant 
The  morning  j)roceding  the  homicide  defendant,  with  his 
son,  who  was  about  eighteen  years  old,  and  Olson,  drove 
from  Alliance  to  the  home  of  the  deceased,  where  they  re- 
mained over  night.  It  was  testifi(Hi  by  Olson  that  the  plan 
was  to  shoot  the  deceased  on  the  same  evening  th^  w* 
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riyed  at  his  home,  hut  hecause  of  the  presence  of  a  rela- 
tive who  visited  him  during  the  evening,  these  plans  mis- 
carried. During  the  night,  says  Olson,  while  he  and  the 
defendant  were  occupying  the  same  bed  in  a  room  by 
themselves,  it  was  agreed  between  them  that  they  would 
undertake  to  accomplish  their  object  on  the  following 
morning,  and  that  the  shooting  at  the  time  and  in  the 
manner  narrated  was  the  final  consummation  of  the  con- 
spiracy they  were  engaged  in. 

The  record  which  is  presented  for  review  by  defendant 
is  quite  voluminous,  and  the  petition  in  error  contains 
near  three  hundred  assignments  of  alleged  errors,  of  which 
only  those  which  are  argued  in  brief  of  counsel  will  be 
considered.  Some,  even,  of  the  assignments  of  error  which 
are  ai^ued  are  not  deemed  of  sufficient  imx>ortance  to  be 
noticed  and  considered  more  than  in  a  very  brief  way. 

When  called  upon  to  answer  the  information  filed 
against  him,  the  defendant  interposed  a  plea  in  abatement 
on  the  ground  that  there  had  been  no  preliminary  examina- 
tion of  the  offense  of  which  he  was  informed  against,  such 
as  is  by  law  required.  In  the  plea  in  abatement  was  set 
out  in  full  all  the  proceedings  had  before  the  examining 
magistrate,  including  the  testimony  which  had  been  in- 
troduced at  such  hearing.  The.  county  attorney  filed  a 
demurrer  to  this  plea,  which,  upon  consideration,  was  sus- 
tained by  the  court.  The  ruling  on  the  demurrer  is  now 
assigned  as  error.  The  contention  of  the  defendant  is. that 
while  there  was  in  form  a  preliminary  inquiry  to  a  limited 
degree,  it  was  not  such  as  is  required  by  law,  and  that  the 
evidence  upon  which  the  examining  magistrate  acted  failed 
altogether  to  show  that  any  crime  had  been  committed; 
that  the  order  of  commitment  on  the  evidence  adduced 
was  entirely  unwarranted  and  without  legal  justification ; 
and  the  district  court  therefore  erred  in  holding,  as  it  did 
in  effect,  that  the  defendant  had  been  accorded  a  prelim- 
inary examination  within  the  meaning  of  the  law.  The 
question  directly  presented  to  us,  is  what  shall  be  the 
standard  by  which  to  determine  whether  a  preliminary 
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examination  has  been  had  such  as  will  authorize  a  county 
attorney  to  proceed  in  the  trial  of  a  person  accused  of 
a  felony,  when  such  an  examination  has  not  been  waived, 
and  where  at  least  a  form  of  examination  has  been  had, 
some  evidence  introduced,  and  a  finding  by  the  magistrate 
that  a  crime  has  been  committed,  and  also  that  there  is 
probable  cause  to  believe  the  person  charged  guilty  of  its 
commission?  It  has  frequently  been  held  in  this  and  in 
other  jurisdictions  that  where  prosecutions  by  information 
are  allowed  in  the  absence  of  a  waiver  by  a  defendant  ac- 
cused of  crime  of  his  right  to  a  preliminary  examination, 
he  can  not  be  put  upon  trial  for  the  crime  charged  over  his 
objections  until  such  preliminary  hearing  has  been  ac- 
corded him  and  he  held  to  await  a  trial  in  the  district 
court,  and  that  a  plea  in  abatement  is  the  proper  method 
of  determining  whether  or  not  such  hearing  has  in  fact 
been  had  or  waived.  White  v.  State,  28  Neb.  341 ;  Coffield 
V.  State  J  44  Neb.  417;  Latimer  v.  State^  55  Neb.  609,  70 
Am..  St.  Rep.  403.  In  the  case  last  cited  it  is  said  that 
the  object  of  a  preliminary  examination  before  an  examin- 
ing magistrate  is  to  ascertain  whether  the  crime  charged 
has  been  committed,  and  if  it  is  found  to  have  been,  then 
whether  there  is  probable  cause  to  believe  the  accused 
committed  it,  and  if  such  is  found  to  be  the  case,  to  insure 
his  appearance  in  the  district  court  to  answer  the  com- 
plaint by  recognizing  him  to  appear  thereat,  or,  in  default 
of  recognizance,  to  commit  the  accused  to  jail  until  an 
information  may  be  presented  against  him  and  he  be  re- 
quired to  answer  for  the  crime  charged.  What  the  statute 
evidently  contemplates  is  that  when  a  person  is  charged 
with  the  commission  of  a  felony,  before  he  can  be  pro- 
ceeded against  by  information  he  must  be  brought  before 
an  examining  magistrate  on  such  charge,  and  that  the 
magistrate  shall  proceed  to  hear  the  complaint  and  ex- 
amine such  witnesses  as  are  produced  in  support  thereof 
or  to  controvert  the  same,  and  then  exercise  judgment  or 
discretion  of  a  judicial  character,  with  which  he  is  in- 
vested, in  determining  whether  from  the  evidence  ad- 
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duced,  the  accused  should  be  held  to  appear  for  trial  in 
the  district  court  or  should  be  discharged  for  want  of 
probable  cause,  or  because  it  is  not  made  to  appear  that 
a  crime  has  been  committed.  It  was  not,  we  apprehend, 
the  intention  of  the  statute  that  by  a  plea  in  abatement 
errors  in  the  judgment  of  the  examining  magistrate  should 
be  corrected,  or  that  the  evidence  introduced  should  be 
weighed  for  the  purpose  of  determining  its  sufficiency,  as 
might  be  the  case  by  a  reviewing  court  when  the  questions 
involved  are  those  solely  of  guilt  or  innocence  of  the  ac- 
cused. 

When  the  quantity  or  sufficiency  of  the  evidence  to  jus- 
tify the  holding  of  a  i)erson  to  answer  for  a  crime  is  called 
in  question,  as  in  the  case  at  bar,  by  a  plea  in  abatement, 
the  only  question  to  be  considered  is  with  reference  to  the 
powers  of  the  magistrate  which  are  called  into  action  in 
the  determination  of  what  shall  be  the  result  of  such  hear- 
ing. If  he  is  compelled  to  act  judicially,  and  to  determine 
as  a  judicial  question  the  matters  over  which  he  has  juris- 
dictiouy  and  does  determine  such  questions  ui)on  compe- 
tent evidence,  then  an  error  in  judgment  as  to  the  result 
reached  can  not  be  determined  by  a  plea  in  abatement. 
It  is  only  where  there  is  in  fact  no  preliminary  examina- 
tion, either  in  form  or  substance,  that  advantage  can  be 
taken  of  by  such  a  plea.  It  is  the  rule  in  this  jurisdiction 
that  while  the  question  of  the  sufficiency  of  the  evidence 
introduced  at  a  preliminary  examination  to  hold  an  ac- 
cused to  answer  for  a  crime  with  which  he  is  charged  may 
be  raised  and  tried  in  habeas  corpus  proceedings,  yet 
where  it  appears  that  the  cpurt  had  jurisdiction,  that  an 
offense  had  been  committed,  and  there  is  testimony  tend- 
ing to  show  that  the  accused  committed  the  offense,  the 
court  will  not  weigh  the  evidence  further  to  see  whether 
it  was  sufficient  to  hold  the  accused  on  the  ground  of  prob- 
able cause.  It  is  not  necessai^  in  such  cases  that  the  evi- 
dence should  be  sufficient  to  support  a  verdict  of  guilty, 
or  show  guilt  beyond  a  reasonable  doubt.  In  re  Balcom, 
12  Neb.  316;  State  v.  Banks,  24  Neb.  322,  326;  Rhea  v. 
15 
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State^  61  Neb.  15.  We  feel  quite  certain  that  when  the 
same  question  is  raised  on  a  plea  in  abatement  that  the 
inquiry  can  go  no  further  nor  be  entered  into  to  any 
greater  extent  in  the  determination  of  such  a  plea,  nor  do 
we  say  that  the  sufficiency  of  the  evidence  may  be  inquired 
into  to  the  same  axtent  upon  such  plea  as  it  can  in  proceed- 
ings under  a  writ  of  habeas  corpus.  We  are  disposed  to 
the  view  that  the  true  test  should  be  whether  in  fact  there 
was  a  hearing  as  to  the  crime  charged  in  form  and  sub- 
stance as  contemplated  by  the  statute,  and  whether  the 
evidence  introduced  at  such  hearing  is  such  as  to  invoke 
an  honest  exercise  of  judicial  discretion,  a  bona-flde  judg- 
ment or  determination  on  the  part  of  the  examining  mag- 
istrate by  weighing  and  considering  such  evidence  in  ar- 
riving at  a  conclusion  as  to  the  order  or  judgment  to  be 
entered;  and  if  such  is  the  case,  then  it  can  not  be  said 
that  a  preliminary  examination,  within  the  meaning  of 
the  statute,  which  will  support  the  filing  of  an  information 
in  the  district  court,  has  not  been  had.  If,  after  the  filing 
of  a  complaint  charging  a  felony,  the  magistrate  proceeds 
to  inquire  into  the  complaint  by  an  examination  of  the 
witnesses  offered  by  the  state  and  the  accused,  and  from 
the  evidence  thus  adduced  he  is  required  to  determine 
therefrom  whether  a  crime  has  been  committed,  and 
whether  there  is  probable  cause  to  believe  the  accused 
guilty  of  its  commission,  and  does  so  determine  upon  evi- 
dence sufficient  in  quantity  to  necessitate  consideration 
and  deliberation  judicial  in  character  in  reaching  a  fair 
legal  deduction  and  to  justify  an  inference  of  probable 
guilt,  when  the  party  is  held  to  answer  the  charge,  the 
statute  is  satisfied,  and  a  preliminary  examination  such 
as  the  accused  is  entitled  to,  in  the  absence  of  a  waiver, 
has  been  accorded  him.  In  the  case  at  bar,  as  shown  by 
the  record  of  the  preliminary  hearing  of  the  defendant  be- 
fore the  county  judge  acting  as  an  examining  magistrate, 
two  witnesses  were  sworn  and  testified  for  the  stata  The 
defendants  offered  no  testimony,  and  were  content,  under 
advice  of  counsel,  to  rest  on  a  motion  to  discharge  them 
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fop  want  of  sufBcient  evidence  to  hold  them  to  answer  in 
the  district  court,  which  was  presented  after  the  state  had 
introduced  all  the  evidence  offered  in  its  behalf.  The  evi- 
dence introduced  disclosed  without  doubt  the  commission 
of  a  homicide.  The  only  question  for  determination  by 
the  magistrate  in  reaching  a  conclusion  was  whether  or 
not  the  killing  was  excusable  as  the  result  of  an  accident. 
There  was  proof  of  the  nature  of  the  wound  which  pro- 
duced death,  the  place  where  inflicted  on  the  body  of  the 
deceased,  and  that  the  shooting  was  done  while  the  gun  was 
carried  by  Oliver  Olson  in  the  presence  of  the  defendant. 
It  developed  at  the  hearing  that  the  parties  accused  had 
stated  that  the  shooting  was  accidental.  The  evidence 
showed  that  the  parties  accused  had  removed  the  cloth- 
ing from  the  deceased  when  the  physician,  the  first  one 
who  saw  him  after  he  was  shot,  arrived  at  his  house.  The 
course  of  the  shot  producing  the  injury  was  described,  and 
the  position  of  the  parties  at  the  time  the  shot  was  fired. 
It  appeared  that  the  clothing  worn  by  the  deceased  at 
the  time  had  been  bjimed,  evidently  as  a  result  of  the  ex- 
plosion of  the  powder,  and  that  when  the  gun  was  fired 
the  person  holding  it  was  standing  not  to  exceed  four  feet 
from  the  deceased;  that  from  the  relative  positions  of 
the  parties,  Olson,  as  he  passed  through  the  door,  wan 
immediately  to  the  right  of  and  quite  close  to  the  deceased, 
who  was  sitting  in  a  chair  at  the  table,  and  that  when  the 
gun  was  discharged  the  shot  struck  his  body  on  the  back 
and  right  side,  ranging  slightly  downward  and  inward 
from  his  spinal  column.  From  the  whole  of  the  evidence, 
the  relative  position  of  the  parties,  the  way  the  gun  must 
have  been  held,  and  the  direction  in  which  pointed,  we 
think  it  manifest  that  legal  deductions  are  fairly  warrant- 
able wholly  inconsistent  with  the  theory  of  an  accidental 
discharge  of  the  gun  unaccompanied  by  any  explanation 
other  than  the  naked  statement  that  the  shooting  was 
accidental.  If  the  evidence  made  a  prima-facie  showing 
of  the  commission  of  a  felony,  or  warranted  a  legal  deduc- 
tion that  one  had  been  committed,  then  the  probable  guilt 
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of  the  defendant  followed  aB  a  logical  and  neceBsary  se- 
quence. Nothing  is  disclosed  by  the  record  of  the  pre- 
liminary examination  as  to  any  explanation  offered  con- 
cerning the  details  of  the  allied  accidental  killing.  All 
that  appears  is  that  defendants  stated  that  the  deceajsed 
was  shot  accidentally  while  Olson  was  carryiug  the  gun 
as  he  came  through  a  door  near  where  deceased  was  ait- 
ting.  We  think  that  it  is  obvious  that  the  evidence  of- 
fered by  the  state  was  of  such  a  nature  as  to  call  for  an 
honest  judgment  on  the  part  of  the  examining  magistrate 
in  determining  what  should  be  the  result  of  the  prelim- 
inary examination,  and  that  his  conclusion,  reached  from 
a  consideration  thereof,  can  not  be  said  to  be  the  result  of 
an  arbitrary  order  unsupported  by  evidence,  or  that  no 
preliminary  examination  was  in  fact  held.  The  examina- 
tion, we  have  said,  is  for  the  benefit  of  IJie  accused.  It 
is  not  only  to  advise  him  of  the  exact  nature  of  the  crime 
with  which  he  is  charged,  and  ascertain  whether  there  is 
probable  cause  to  believe  that  he  committed  it,  but  also 
affords  him  an  opportunity  to  relieve  himself  of  an  ac- 
cusation, and  dispel  all  probabilities  of  guilt  by  offering 
evidence  in  his  own  behalf.  The  defendant  offered  noth- 
ing to  disprove  the  state's  evidence,  nor  made  any  ob|ec- 
tion  to  the  order  of  commitment  save  to  move  the  examin- 
ing magistrate  to  discharge  him  for  want  of  sufficient 
evidence.  He  is  not  now,  in  our  judgment,  und^r  the 
record,  in  a  x>osition  to  say  that  no  examination  has  been 
had,  or  that  he  has  been  denied  any  right  which  is  ac- 
<*orded  him  by  the  statute  before  he  may  be  required  to 
answer  to  the  information  of  the  county  attorney  charging 
him  with  the  commission  of  the  crime  for  which  he  was 
tried  and  convicted,  and  the  ruling  of  the  district  court 
on  the  demurrer  to  the  plea  in  abatement  is,  therefore, 
without  error. 

It  is  also  argued  that  the  court  erred  in  refusing  to 
grant  a  change,  of  venue  on  the  application  of  the  def^id- 
ant.  In  support  of  the  motion  there  were  filed  the  affi- 
davits of  the  defendant,  his  son,  who  at  the  time  stood 
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jdnily  charged  with  him  with  the  commission  of  the 
same  offense,  and  four  of  the  citizens  of  Box  Butte  county. 
Hie  affidavits  of  all  save  those  of  the  attorneys  for  the 
defendant  in  supiK)rt  of  the  motion  were  of  a  general 
character,  ailing,  in  substance,  that  the  defendants  could 
not  have  a  fair  and  impartial  trial  on  account  of  strong 
prejudice  and  bias  of  the  citizens  of  the  county  generally. 
The  affidavits  filed  by  the  two  counsel  for  the  accused 
narrated  what  a  numl^  of  citizens,  and  especially  those 
residing  in  Alliance,  are  purported  to  have  said,  to  the 
effect  that  the  defendants  could  not  get  a  fair  trial  because 
diere  was  a  strong  prejudice  existing  against  them  and  a 
deep  feding  that  they  were  guilty  of  the  crime  charged; 
that  such  parties  would  not  sign  affidavits  in  supi)ort  of 
the  motion  for  personal  and  business  reasons, — and  that 
the  d^endants  could  not,  as  the  affiants  believed,  have  a 
fair  trial  in  Box  Butte  county.  Much  is  set  out  in  detail 
in  the  affidavits  of  counsel  as  to  what  different  persons 
had  said  to  those  making  the  affidavits,  and  of  the  connec- 
tion of  the  insurance  company  (a  local  organization)  and 
its  princix)al  officers  with  the  transaction  preceding  the 
homicide,  and  of  their  influence  and  standing  in  the  county, 
and  of  the  feeling  of  defendants'  guilt  prevailing  generally, 
occasioned  by  rumors  which  had  been  set  afloat  in  all 
parts  of  the  county.  There  wa*  also  narrated  the  purported 
expressions  of  a  number  of  citizens  of  a  positive  and  em- 
phatic character  concerning  the  defendants'  guilt,  and  of 
the  impossibility  of  securing  a  fair,  unbiased  and  impartial 
jury  to  try  them  in  that  county.  The  counter  affidavits 
offered  by  the  state  were  signed  by  over  a  half  hundred 
of  the  citizens  of  the  county,  and  were  to  the  effect  that 
there  has  been  no  unusual  feeling  exhibited  in  the  case, 
or  interest  taken  in  the  prosecution  of  the  defendants; 
that  a  large  majority  of  the  i>eople  knew  nothing  of  the 
merits,  and,  when  the  subject  was  mentioned,  it  was  un- 
eonpled  witti  any  feeling  of  prejudice  or  resentment,  and 
that  but  few  of  the  citizens  were  acquainted  with  the  de- 
fendants or  the  deceased;  and  that  more  than  seventy-flve 
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per  cent  of  the  voters  were  absolutely  free  from  bias,  preju- 
dice or  opinion  in  regard  to  the  guilt  or  innocence  of  the 
accused,  and  could  serve  as  fair  and  impartial  jurors,  and 
that  a  fair  and  impartial  trial  by  an  unprejudiced  jury 
could  be  secured  in  the  county.  In  the  counter  affidavits 
of  the  state  appear  the  names  of  several  who,  by  the  affi- 
davits in  support  of  the  motion,  it  is  said  had  expressed 
the  opinion  that  a  fair  and  impartial  trial  could  not  be 
had.  As  to  all  such  there  was  a  direct  conflict  between  the 
affidavits  made  by  themselves  and  what  by  the  affidavits 
in  support  of  the  motion  they  are  represented  as  saying. 
While  the  affidavits  in  support  of  the  motion  appear  for- 
midable, we  think  they  must  be  reconciled  with  count« 
affidavits  on  the  theory  that  counsel  in  their  zeal  and  earn- 
estness for  their  client  have  magnified  every  expression 
more  or  less  unfavorable  to  their  client's  interest,  which 
very  probably  found  vent  here  and  there,  into  a  wide- 
spread sentiment  and  deep-seated  conviction  hostile  to 
their  client;  and  that  the  expressions  of  opinion  of  guilt 
from  what  had  been  heard  or  read  in  the  newspapers 
which  came  to  the  ears  of  counsel  were  accepted  as  un- 
mistakable evidence  of  bias  and  prejudice  prevailing  gen- 
erally throughout  the  county,  which  would  result  in  a  con- 
viction of  their  client  in  any  event,  who,  to  them,  was 
guiltless  of  crime  or  wrcmgdoing.  The  motion  was  ad- 
dressed to  the  sound  discretion  of  the  trial  court,  and  its 
ruling  thereon  will  not  be  held  erroneous  unless  an  abuse 
of  discretion  is  shown.  Smith  v,  State^  4  Neb.  277 ;  Stop- 
pert  V.  Nicrle.  45  Neb.  105,  110;  Olive  v.  State,  11  Neb.  1; 
Lindsay  v.  State,  46  Neb.  177, 181 ;  Welsh  v.  State,  60  Neb. 
101.  The  motion,  we  think,  is  without  any  merit,  save  by 
reason  of  the  fact  that  the  county  of  Box  Butte  is  sparsely 
populated,  and  that  by  far  the  larger  number  of  its  citizens 
reside  in  Alliance,  where  an  inquest  was  held  over  the 
body  of  the  deceased,  and  where  the  preliminary  examina- 
tion was  conducted,  which  necessarily  must  have  resulted 
in  giving  quite  general  currency  in  that  particular  locality 
to  the  supposed  facts  and  circumstances  attending  tbe 
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homicide  and  in  relation  thereto.  There  is  altogether  a  lack 
of  evidence  showing  unusual  excitement^  heated  discussion 
or  violent  remarks  by  the  citizens  generally  concerning  the 
matter.  Public  feeling  and  sentiment  apparently  did  not 
run  high  by  reason  of  the  homicide,  but  continued  to  flow 
in  its  accustomed  channels.  Those  who  became  acquainted 
with  what  purported  to  be  the  facts  doubtless  formed  opin- 
ions of  a  more  or  less  fixed  character,  and  probably  some 
may  have  expressed  themselves  in  strong  language  con- 
cerning the  apparent  atrocity  of  the  crime  and  the  venality 
exhibited  in  its  perpetration.  The  citizens  generally,  how- 
ever, did  not  allow  the  tragedy  to  ruffle  their  feelings  nor 
tiisturb  their  minds  to  an  extent  beyond  that  which  might 
reasonably  be  expected  by  reason  of  the  hapi)ening  of  such 
an  event  in  any  peaceable  and  well-disposed  community. 
Upon  the  whole  the  showing  does  not  impress  us  as  war- 
ranting the  conclusion  that  there  exist  reasonable  grounds 
on  which  to  found  the  belief  that  the  defendant  could  not 
have  a  just  trial  in  that  county  by  a  fair,  unbiast^  and 
impartial  jury,  and,  such  being  the  case,  the  court's  denial 
of  the  motion  for  a  change  of  venue  can  not  be  said  to  be 
erroneous.  Argahright  v.  State ^  62  Neb.  402;  Gold  sherry 
V.  State,  66  Neb.  312. 

Error  is  sought  to  be  predicated  upon  the  trial  court's 
rulings  on  challenges  for  cause  to  certain  of  the  jurors  im- 
paneled and  sworn  to  try  the  defendant  The  grounds  of 
challenge  in  each  and  every  instance  relate  solely  to  the 
qualifications  of  the  several  jurors  objected  to  by  reason 
of  thdr  having  formed  or  expressed  an  opinion  concerning 
the  guilt  or  innocence  of  the  defendant,  based  either  on 
newspaper  reports,  or  rumors,  or  hearsay  concerning  the 
occurrenca  In  no  instance  does  it  appear  that  any  of  the 
jurors  to  which  challenges  for  cause  were  interposed  by 
the  defendant  had  talked  with  witnesses  or  others  who 
purported  to  be  acquainted  with  the  facts  nor  to  have  been 
present  at  a  coroner's  inquest  held  over  the  body  of  the 
deceased,  or  the  preliminary  hearing  before  the  examining 
magistrate,  op  to  have  heard  of  or  read  the  testimony  taken 
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at  such  hearings.  Such  an  opinion  as  was  held  to  or 
entertained  by  these  several  jurors  arose  exclusively  from 
common  talk  or  rumor  circulating  through  the  county,  op 
by  reading  a  newspaper  account  of  the  aflfair.  An  epitome 
of  the  voir  dire  examination  of  one  of  the  jurors  thus  ac- 
cepted over  defendant's  objection  is  here  produced,  which 
is  a  ver>'  fair  illustration  as  to  the  qualifications  of  all 
those  selected  over  defendant's  objection,  and  which  we 
r^ard  as  favorable  to  the  views  entertained  by  defend- 
ant's counsel  as  any  that  could  be  selected.  In  his  voir 
dire  examination  on  l)ehalf  of  the  state,  juror  Lorence 
stated  that  he  had  heard  about  the  case;  that  what  he  had 
heard  was  just  the  common  talk,  none  of  the  particulars; 
that  he  had  never  heard  what  puri)orted  to  be  facts  from 
any  person  Avho  claimed  to  know  them ;  that  he  had  read  a 
newspaper  account  of  the  matter  in  the  Allia/nce  HeroM^ 
and  that  his  opinion  was  based  solely  on  what  he  had  read 
and  the  common  talk.  On  the  examination  on  behalf  of 
the  defendant  the  juror  stated  that  he  was  not  acquainted 
with  the  defendant  nor  the  deceased ;  that  he  thought  he 
heard  about  the  matter  the  next  day ;  that  he  knew  nothing 
about  the  coroner's  imiuest,  and  never  talked  with  any  one 
who  claimed  to  know  the  facts  concerning  the  case;  that 
he  heard  what  purported  to  be  the  motive  for  the  killing, 
which  caused  him  to  form  an  opinion ;  that  what  he  heard 
did  not  prejudice  him  against  the  accused;  that  the  opin- 
ion he  formed  after  he  heard  of  the  alleged  motive  was 
with  respect  to  whether  the  defendants  were  guilty,  and 
that  he  had  the  opinion  at  the  time  of  the  examination,  and 
would  believe  that  way  until  he  had  heard  somehing  diflPer- 
ent ;  that  it  would  remain  with  him  during  the  trial  till  he 
heard  something  that  would  change  it^  and  that  he  could 
not  go  into  the  case  with  the  same  free  mind  that  he  would 
if  he  had  never  heard  anything  about  it;  that  h6  had  no 
prejudice,  but  had  an  opinion  about  the  case;  that  it  was 
such  an  abiding  and  fixed  opinion  as  would  stay  with  him 
during  the  trial  of  the  case  till  he  heard  something  to 
change  it     When  interrogated  by  the  court^  the  juror 
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stated  that  all  he  had  heard  was  from  rumors  and  reading 
about  the  cafie  in  the  newspapers,  and  that  it  was  from 
these  sources  of  information  that  he  had  made  up  his  mind 
concerning  the  merits  of  the  ca^  which  would  remain 
with  him  till  he  had  heard  something  different  as  to  what 
was  the  motive  of  it;  that  he  knew  nothing  of  the  truth 
of  the  rumors,  and  that  the  opinion  which  he  had  he  did 
not  think  would  influence  him  in  finding  a  verdict  should 
he  be  retained  bjr  a  juror;  that  he  did  not  think  it  would 
influence  him  in  any  d^ree  whatever;  that  he  thought  he 
could  wholly  disr^ard  everything  he  had  heard  and  read 
and  render  a  verdict  solely  upon  the  evidence  introduced 
at  the  trial  and  the  instructions  of  the  court,  and  that  he 
would  do  so  if  selected  as  a  juror.  Thereupon  the  chal-. 
lenge  was  overruled,  to  which  the  defendant  excepted. 
Other  jurors,  whose  qualifications  were  in  all  respects 
substantially  the  same  as  the  one  whose  evidence  we  have 
spoken  of,  were  likewise  accepted  over  the  defendant's 
objection.  By  section  468  of  the  Criminal  Code  it  is  pro-  - 
vided:  "That  if  a  juror  shall  state  that  he  has  formed, 
or  expressed,  an  opinion  as  to  the  guilt  or  innocence  of  the 
accused,  the  court  shall  thereupon  proceed  to  examine,  on 
oath,  such  juror  as  to  the  ground  of  such  opinion ;  and  if 
it  shall  appear  to  have  been  founded  upon  reading  news- 
paper statements,  communications,  comments,  or  reports, 
or  upon  rumor,  or  hearsay,  and  not  upon  conversations 
with  witnesses  of  the  transactions,  or  reading  reports  of 
their  testimony,  or  hearing  them  testify,  and  the  juror 
shall  say,  on  oath,  that  he  feels  able  notwithstanding  such 
opinion  to  render  an  impartial  verdict  upon  the  law  and 
the  evidence,  the  court,  if  satisfied  that  said  juror  is  im- 
partial, and  will  render  such  verdict,  may,  in  its  discre- 
tum,  admit  such  juror  as  competent  to  serve  in  such  case." 
This  section  has  been  frequently  construed,  and  the  rule 
now  seems  to  be  that  if,  upon  the  whole  examination  of  a 
juror,  it  appears  that  notwithstanding  what  he  haB  heard 
upon  rumor  or  hearsay,  or  what  he  has  read  in  the  news- 
papers, he  appears  to  be  wholly  free  from  any  such  pre- 
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conceived  opinion  or  bias  as  would  interfere  with  his  de- 
termination of  the  question  of  the  guilt  or  innocence  of 
the  accused  solely  from  the  evidence  at  the  trial  and  the 
Courtis  instructions,  that  he  is  a  competent  and  qualified 
juror  and  it  would  not  be  an  abuse  of  discretion  to  over- 
rule a  challenge  for  cause  on  that  ground.  In  Curry  v. 
titate,  4  Neb.  545,  548,  it  is  said  that  if  a  juror  expresses 
any  doubt  of  his  ability  to  render  an  impartial  verdict 
upon  the  law  and  the  evidence,  he  should  not,  in  the  face  of 
a  challenge  for  cause,  be  retained ;  and  that  even  where  by 
his  formal  answers  a  juror  brings  himself  within  the  let- 
ter of  the  statutory  qualification,  if  the  court  should  dis- 
cover the  least  symptom  of  prejudice,  or  unfairness,  or  an 
evident  desire  to  sit  in  the  case,  in  justice  both  to  the  state 
and  the  accused  the  juror  should  be  rejected.  This  rule 
was  quoted  approvingly  in  Cowan  v.  State,  22  Neb.  519, 
523.  In  Basye  v.  State,  45  Neb.  261,  it  is  held  that  the 
trial  court  should  exercise  a  sound  discretion  in  respect  to 
the  examination  of  jurors  as  to  their  qualification,  and 
that  in  order  to  constitute  prejudicial  error  a  clear  abuse 
of  discretion  must  be  shown.  This  rule  has  been  reaffirmed 
in  Rhea  v.  State,  63  Neb.  461,  where  it  is  held  that  greater 
latitude  will  be  given  in  rejecting  than  in  retaining  a 
juror  whose  qualification  to  try  the  cause  is  challenged. 
In  the  late  case  of  Dinsmore  v.  St(Ue,  61  Neb.  418,  where 
the  grounds  of  challenge  were  very  similar  to  those  in  the 
ease  at  bar,  it  is  held  that  an  opinion  formed  by  one  called 
as  a  juror  in  a  criminal  cause  does  not  aflfect  his  compe- 
tency, or  aflford  cause  for  challenge  unless  it  is  unqualified 
as  to  the  guilt  or  innocence  of  the  accused  of  the  crime 
charged,  and  that  an  opinion  formed  solely  on  rumor  and 
newspaper  reports  will  not  disqualify  a  juror  where  it  is 
shown  that  the  opinion  is  merely  hypothetical,  and  such  as 
will  not  prevent  his  returning  a  fair  and  impartial  verdict 
upon  evidence  adduced  on  the  trial  under  the  instructions 
of  the  court  We  are  disposed  to  the  view  that  the  quali- 
fications of  the  jurors  in  the  case  at  bar  who  were  retained 
notwithstanding  the  exceptions  of  the  defendant  are  not 
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open  to  qneBtian  under  the  rule  last  announced^  and  that 
there  was  no  abuse  of  discretion  such  as  would  work  a  re- 
versal of  the  judgment  in  the  rulings  of  the  trial  court 
on  the  challenges  for  cause  made  by  the  defendant     A 
full  ccmsideration  of  the  voir  dire  examination  of  each 
of  the  jurors  accepted  who  were  challenged  renders  it 
manifest  that  the  opinion  which  at  the  time  was  enter- 
tained was  founded  upon  the  supposed  facts  of  the  case^ 
knowledge  of  which  was  gained  by  rumor  or  hearsay  or 
by  reading  newspaper  accounts  of  the  afifair,  and  was  not 
of  such  a  character  as  to  interfere  with  a  fair  and  impartial 
consideration  of  the  evidence  adduced  at  the  trial,  and 
reaching  a  verdict  therefrom  solely  by  a  consideration  of 
the  same  under'  the'  court^s  instruction  uninfluenced  by 
anything  which  had  been  heard  or  read  prior  to  the  trial. 
In  this  day  and  age  of  rapid  and  widespread  dissemination 
of  information  concerning  all  current  events  of  any  public 
interest  it  would  be  unfortunate,  indeed,  if  the  formation 
of  an  opinion  based  solely  on  such  knowledge  and  informa- 
tion were  to  disqualify  every  person  who  had  acquired  the 
information  and  formed  a  qualified  opinion  from  serving 
as  jurors  to  try  questions  regarding  which  information 
had  thus  been  disseminated  generally  throughout  an  en- 
tire county.    The  effect  would  be  to  discount  intelligence 
and  place  a  premium  on  ignoranca    The  tendency  would 
be  to  have  the  most  important  questions  of  fact  involving 
life  and  property  placed  in  the  hands  of  those  least  capable 
of  reaching  correct  conclusions.    It  was  to  avoid  this  very 
condition  of  affairs  that  led  to  l^slative  recognition  of 
the  fact  that  an  intelligent  juror,  even  though  he  had  read 
of  OP  heard  spoken  what  purported  to  be  a  narration  of 
facts  concerning  a  transaction  afterwards  becoming  the 
subject  of  litigation,  was  as  well  or  better  qualified  to 
decide  the  questions  of  fact  involved  than  one  who,  because 
of  ignorance  or  indolence,  had  received  no  knowledge  con- 
cerning the  matter.    While  scrupulous  care  should  be  ex- 
ercised vigilantly  for  the  purpose  of  having  every  ques- 
tiom  of  tact  determined  by  an  absolutely  fair  and  impar- 
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tial  jury,  we  can  not  believe  it  conducive  to  the  desired' 
end  to  exclude  those  who  read  the  newspapers  and  are 
sensible  of  the  rumors  and  common  talk  that  gain  cur- 
rency upon  the  happening  of  any  event  of  general  public 
interest.  As  to  one  juror  who  was  sworn  to  try  the  defend- 
ant, it  was  disclosed  on  his  voir  dire  examination  that  he 
held  a  policy  of  insurance  in  the  same  company  which 
issued  the  policy  on  the  life  of  the  deceased.  This  fact 
was  made  a  ground  of  challenge  for  cause,  the  overruling 
of  which  is  assigned  as  error.  No  reason  is  given  in  sup- 
port of  this  contention,  nor  is  our  attention  called  to  any 
rule  of  law  by  which  it  can  be  said  a  legal  disqualification 
existed  because  of  the  fact  mentioned,  nor  do  we  perceive 
any  from  an  examination  of  the  statutes  with  reference  to 
the  qualification  of  jurors*  to  sit  in  the  trial  of  a  cause 
where  a  felony  is  charged.  The  information  elicited  wa«J 
very  proi)er  for  the  purpose  of  enlightening  the  defendant 
r^arding  matters  which  he  had  a  right  to  know  for  the 
purpose  of  advising  him  more  intelligently  in  exercising 
his  right  to  peremptory  challenges ;  but  the  fact  that  the 
juror  was  a  policy  holder  in  the  insurance  company  was  no 
legal  ground  of  disqualification.  The  rulings  of  the  trial 
court  r^arding  the  qualification  of  the  jurors  who  tried  ' 
the  cause  must,  we  think,  be  held  to  be  not  prejudicially 
erroneous. 

It  is  likewise  contended  that  the  court  erred  to  the  d^ 
fendant's  prejudice  in  overruling  several  challenges  for 
cause  to  proposed  jurors  thereafter  excused  on  peremptory 
challenges.  To  the  writer  it  seems  that  these  several  rul- 
ings and  the  consideration  thereof  are  entirely  eliminated 
because  the  jurors  did  not  sit  in  the  trial  of  the  cause. 
The  ultimate  question  for  our  determination  is  whether  the 
defendant  was  tried  by  a  fair  and  impartial  jury,  such  as 
is  guaranteed  him  by  the  constitution;  and  such  det^- 
mination  can  be  correctly  reached  by  a  consideration 
alone  of  the  qualification  of  the  jurors  who  were  finally 
impaneled  and  sworn  to  try  the  issue  presented  by  a  plea* 
of  not  guilty.    Loggvns  v.  State,  12  Teiz.  Appc  66^    The 
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authorities,  however,  are  quite  evenly  divided  on  the  ques- 
tion, and  this  court,  bo  far  as  it  has  conunitted  itself,  is 
committed  to  the  contrary  doctrine.  Thurman  v.  State, 
27  Neb.  628.  It  is  there  held  that  where  a  challenge  for 
cause  is  erroneously  overruled,  the  fact  that  the  juror  was 
peremptorily  challenged  thereafter  by  the  defendant  would 
not  cure  the  error.  We  are  enabled  in  the  present  case  to 
dispose  of  the  exceptions  now  under  consideration  to  our 
satisfaction  without  further  passing  on  the  question  as  to 
the  waiver  of  error,  if  any  there  be,  by  excusing  the  jurors 
in  the  exercise  of  the  right  of  peremptory  challenges. 
What  has  been  said  as  to  the  jurors  who  sat  in  the  trial  of 
the  case  applies  with  equal  force  to  the  rulings  of  chal- 
lenges for  cause  to  those  who  were  afterwards  excused  by 
peremptorily  challenging  them.  There  may  be  some  slight 
differences  as  to  the  grounds  of  challenge  for  cause,  but  in 
the  main  they  are  substantially  the  same.  We  have  ex- 
amined with  some  care  the  testimony  elicited  in  the  voir 
dire  examination  of  these  several  ^oposed  jurors,  and  do 
not  hesitate  to  say  that  with  scarcely  an  exception  the 
court  was  clearly  right  in  overruling  the  challenge  for 
cause.  But  suppose  it  should  appear,  which  it  does  not, 
that  error  was  committed  in  one  or  two  instances  in  pass- 
ing OB  the  challenges  for  cause  as  to  these  jurors  after- 
wards excused  by  peremptory  challenges,  we  can  not  say 
in  the  state  of  the  record  as  we  find  it,  that  the  exceptions 
were  well  taken,  and  were  preserved  so  as  to  entitle  the 
defendanjb  to  a  review  thereof  in  this  court  The  bill  of 
exceptions  discloses  that  nineteen  peremptory  challenges 
were  availed  of,  three  by  the  state  and  sixteen  by  the  de- 
fendant. As  to  the  individual  jurors  excused  by  the  ex- 
ercise of  these  several  peremptory  challenges  the  record 
is  entirely  silent  It  will  not  be  seriously  argued,  we 
apprehend,  that^  even  though  an  error  might  be  committed 
by  a  ruling  on  a  challenge  for  cause,  if  the  proposed 
juror  was  afterwards  excused  by  the  state  in  the  exercise 
of  its  peremptory  challenges  that  the  defendant  could 
predicate  error  on  the  court's  ruling.    If  the  state  has  ex- 
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eused  the  juror,  then  by  no  possible  view  of  ttie  question 
can  it  be  said  the  defendant  is  prejudiced  by  the  ruling 
of  the  court.  Eiror,  it  is  frequently  said,  must  affirma- 
tively appear,  and  all  presumptions  of  regularity  will  be 
indulged  in  until  the  contrary  is  shown.  It  is  thus  made 
manifest  that  in  no  event  can  the  defendant  predicate 
error  on  the  trial  court's  ruling,  unless  we  can  determine 
from  the  record  not  only  that  he  exhausted  all  of  his  per- 
emptory challenges,  but  that  he  did  so  in  order  to  relieve 
himself  of  a  juror  who  should  have  been  excused  by  the 
court  on  his  challenge  for  cause.  We  find  no  enx>r  in  the 
rulings  complained  of. 

Numerous  assignments  of  error  relate  to  the  admission 
and  rejection  of  evidence  offered  during  the  trial.  Maiiy 
of  these  assignments  are  of  the  most  general  character, 
and  no  eflfort  is  put  forth  by  counsel  to  point  out  to  us  the 
principles  of  the  law  of  evidence  which  it  is  claimed  are 
violated,  or  by  argument  assist  us  in  reaching  a  correct 
conclusion  in  respect  thereof.  Several  pages  of  defend- 
ant's brief  are  devoted  to  an  abstract  statement  of  the 
evidence,  interspersed  here  and  there  with  su^estions 
that  the  evidence  received  or  rejected  was  certainly  er- 
roneous, or  highly  prejudicial;  no  reason  being  given  or 
argument  made  in  support  of  the  error  thus  allied.  We 
probably  would  be  warranted  in  disposing  of  all  these 
objections  in  the  same  summary  manner  by  simply  saying 
we  observe  no  prejudicial  error  in  the  rulings  complained 
of.  We  have,  however,  examined  the  evidence  with  some 
care,  and  are  imprc^ssed  with  the  view  that  tlie  rights  of 
the  defendant  were  at  all  times  respected  and  fully  pro- 
tected by  the  trial  court,  and  that  no  just  ground  of  com- 
plaint exists  to  its  ruling  regarding  the  admission  and 
rejection  of  evidence. 

It  is  contended  that  the  court  erred  in  permitting  the 
witness  Olson  to  testify  as  to  prior  attempts  which  had 
been  made  to  take  the  life  of  the  deceased,  as  this  waiB 
permitting  proof  of  the  commission  of  other  and  independ- 
ent crimes  to  establish  guilt  in  the  one  on  trial.    The  ob- 
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jectian  is  untenable.  According  to  the  testimony  of  this 
witness,  he  and  the  defendant  had  conspired  together  to 
take  the  life  of  the  deceased.  To  accomplish  this  object 
they  made  three  separate  attempts — one  by  causing  him 
to  fall  into  a  well,  one  by  poison,  and  one  by  shooting  at 
him  with  a  revolver  under  the  pretense  that  the  shooting 
was  accidental.  All  of  this  testimony  was  pertinent,  and 
related  to  the  ultimate  fact  sought  to  be  established,  to 
wit,  the  intentional  killing  of  the  deceased.  It  was  ma- 
terial for  the  purpose  of  proving  an  intent  to  commit  the 
act,  and  of  the  plan  and  design  adopted  and  resorted  to 
for  its  accomplishment.  It  possessed  probative  value  in 
establishing  the  truth  of  the  matters  as  raised  by  the 
issues,  and,  if  believed  by  the  jury,  tended  to  establish 
with  greater  certainty  and  stronger  probability  the  felon- 
ious homicide  chargai  as  finally  committed.  Reinoehl  v. 
State,  62  Neb.  619,  and  authorities  there  cited. 

It  is  also  contended  that  the  court  erred  in  not  permit- 
ting counsel  for  the  defendant  to  cross-examine  the  wit- 
ness Olson  as  to  certain  statements  alleged  to  have  been 
made  by  the  witness  to  the  defendant's  counsel  while  he, 
with  the  defendant  and  his  son,  were  under  arrest,  charged 
with  the  intentional  killing  of  the  deceased.  The  proposed 
testimony  was  excluded  on  the  ground  that  it  was  a  priv- 
ileged communication,  made  to  counsel  while  the  relation 
of  attorney  and  client  existed.  We  are  satisfied  the  court 
wafi  eminently  correct  in  its  ruling.  It  is  manifest  that 
the  relation  did  in  fact  exist,  and  that  the  witness  did  not 
waive  the  privilege  which  he  was  entitled  to  under  the 
law.  While  it  is  argued  that  counsel  were  retained  only 
by  the  defendant  Jahnke,  and  that  what  Olson  said  was  in 
the  capacity  of  a  witness,  or  a  third  party  in  no  wise  re- 
lated to  counsel,  we  think  it  is  entirely  clear  from  the 
record  that  both  the  witness  and  the  defendant  were  at 
the  time  jointly  accused  of  the  crime,  and  were  then  act- 
ing in  conjunction  in  preparing  for  their  defense;  that 
Jahnke  was  acting  as  spokesman  and  leader  in  the  em- 
ployment of  counsel,  yet  the  employment  was  in  behalf 
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of  all  the  defendants  charged  with  the  crime,  and  the 
communications  and  conversations  thereafter  engaged  in 
between  the  counsel  and  the  witness  Olson — especially 
the  one  sought  to  be  elicited  by  the  cross-examination 
objected  to — were  those  of  a  client  communicating  vnth 
his  attorney,  aiul  therefore  he  was  entitled  to  the  pro- 
tection of  the  statute.  While  it  is  true  that  later  on 
Olson  declined  to  join  with  Jahnke  in  a  defense  to  the 
accusation,  or  to  further  counsel  with  the  attorneys  he 
first  counseled  with,  and  who  continued  to  act  for  Jahnke, 
it  is  too  plain  for  argument  that  at  the  time  of  the  state- 
ments sought  to  be  elicited  the  relation  of  attorney  and 
client  in  every  sense  of  the  woitl  existed,  and  it  would 
*have  1 ;  ;^n  a  gross  violation  of  the  rights  of  Olson  to  per- 
mit anything  that  was  said  betAveen  him  and  his  attorney 
during  such  time  to  be  given  in  evidence  over  his  objec- 
tion. 1^ pa  Hiding  v,  Statc^  61  Neb.  289;  Farley  v.  Peebles y 
50  Neb.  723,  729;  Nf>l8on  v.  Becker,  32  Neb.  99;  Rom- 
he  rg  i\  Hughes,  18  Neb.  579. 

Another  complaint  that  is  made  is  that  the  court  erred 
in  instructing  the  jury  that  if  they  found  from  the  evi- 
dence beyond  a  reasonable  doubt  that  the  defendant 
Jahnke  was  at  the  time  of  the  killing  present,  aiding, 
abetting,  prcM'uring,  and  assisting  Oliver  Olson  in  the 
commission  of  the  crime,  and  that  the  killing  was  done 
with  felonious  intent,  and  with  delil)erate  and  premedi- 
tated malice,  then  the  defendant  Jahnke  would  be  guilty 
as  a  principal  in  the  transaction.  It  is  contended  that,  in 
the  absence  of  evidence  showing  some  overt  act  at  the  verj* 
time  of  the  killing  on  the  part  of  Jahnke,  he  can  not  be 
held  as  a  principal  in  the  transaction;  in  other  words  it 
is  siiid  that,  if  guilty  at  all,  it  is  as  a  principal  in  the 
second  degrcH*,  or  an  accessory  before  the  fact,  neither  of 
which  offenw^s  were  properly  charged  in  the  information 
or  supported  by  the  evidence.  The  propositions  contended 
for  are  unsound.  Under  the  criminal  jurisprudence  of 
this  state  there  exists  no  distinction  between  what  is 
termed  a  principal  in  the  first  and  second  degree.  If  the 
defendant  is  guilty  at  all,  it  is  SB  a  principal. 
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He  was  never  charged  nor  tried  as  an  accessory.  If  he 
were  present  at  the  time  of  the  commission  of  the  homi- 
cide, as  he  indubitably  was,  and  was  aiding,  abetting,  and 
assisting  or  counseling  and  procuring  its  commission,  and 
the  killing  was  done  purposely,  with  deliberate  and  pre- 
meditated malice,  then  he  is  guilty  in  the  same  degree  and 
to  the  same  extent  as  though  he  had  fired  the  fatal  shot. 
Hill  V.  State,  42  Neb.  503;  Hawkins  v,  State,  13  Ga.  322, 
58  Am.  Dec.  517;  Brennan  v.  Feople,  15  111.  511;  Will- 
iams V.  State,  47  Ind.  568;  State  v.  Shenkle,  36  Kan.  43. 

It  is  also  argued  that  the  court  erred  in  instructing  the 
jury  only  as  to  the  law  of  murder  in  the  first  degree,  and 
gave  no  instructions  regarding  the  lesser  d^rees.  Under 
the  evidence  it  is  obvious  that  if  w^e  give  it  a  strict  legal* 
construction  and  application,  the  defendant  was  guilty 
of  murder  in  the  highest  degree,  and  a  verdict  should  be 
so  returned,  or  he  was  entitled  to  an  acquittal.  It  was 
the  theory  of  the  prosecution  that  the  crime  was  com- 
mitted purposely,  and  of  deliberate  and  premeditated 
malice,  and  the  evidence  tended  to  establish  such  a  theory, 
and  all  the  essential  ingredients  of  the  crime  of  murder 
in  the  first  degree,  and  none  other.  The  defense  was  that 
the  killing  was  purely  accidental  and  therefore  excus- 
able. This  was  the  issue  submitted  to  the  jury  by  the 
instructions  of  the  trial  court  No  instructions  defining 
murder  in  the  second  degree  and  manslaughter  were  re- 
quested at  the  time,  and  it  is  apparent  from  the  evidence 
that  such  instructions  would  have  been  inappropriate. 

It  has  been  repeatedly  urged  in  this  court  that  in- 
structions defining  the  lesser  degrees  of  homicide  when 
by  the  evidence  the  highest  degree  of  the  crime  has  been 
committed  or  the  accused  is  guiltless,  are  prejudicially 
erroneous,  and  should  not  have  been  given;  but  the  rule 
is  established  that  such  instructions  are  not  prejudicial 
to  the  defendant,  and  he  has  no  just  cause  of  complaint 
because  found  guilty  of  a  lesser  degree  of  crime  than  the 
evidence  warrants.  Kastner  v.  State,  58  Neb.  767;  Rus- 
sell V.  State,  66  Neb.  497.  The  noninsti-uction  by  the  trial 
16 
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court  in  the  case  at  bar  on  the  lesser  d^rees  of  the  crime 
charged  a^^ainst  the  defendant  was  warranted  by  the  evi- 
dence or  the  lack  thereof,  and  on  principle  comes  within 
a  rule  in  this  state  which  is  firmly  settled  and  which  we 
see  no  good  reason  for  departing  from.  In  Strong  v. 
State,  63  Neb.  440,  it  is  held:    "The  court,  in  charging 
the  jury,  is  only  required  to  state  the  law  applicable  to 
the  facts  proved  and  those  which  the  evidence  tends  to 
prove.     So,  where  it  is  conclusively  shown  that  tiie  de- 
fendant either  committed  the  crime  charged  or  is  entirely 
innocent,  the  failure  to  instruct  with  respect  to  other 
crimes,  or  inferior  degrees  of  the  crime,  embraced  within 
the  facts  alleged  in  the  information,  is  not  error."    See, 
•  also,  Vollmer  v.  State^  24  Neb.  838;  Botsch  v.  States  43 
Neb.  501;  Fager  v.  State,  49  Neb.  439. 

Other  instructions  given  are  excepted  to,  SB  well  as 
exceptions  being  taken  to  some  requested  by  the  defend- 
ant ajid  refused,  which  we  find  upon  examination  were 
properly  given  and  refused,  whidi  we  pass  without  fur- 
ther notice. 

It  is  also  ccmiplained  of  that  tiie  defendant's  rights 
were  seriously  prejudiced  because  of  the  time  the  jury 
were  kept  together  deliberating  on  the  evidence  before 
finally  reaching  a  verdict  It  appears  the  jury  retired  to 
deliberate  at  noon  on  the  28th  of  May,  and  did  not  reach 
a  verdict  until  five  minutes  before  9  o'clock  P.  M.  on  the 
3d  day  of  June.  To  accentuate  the  cause  of  complaint  in 
this  regard,  it  is  allied  in  the  affidavits  in  support  of  a 
motion  for  a  new  trial  that  the  jury,  after  deUberating 
for  forty-five  hours  returned  into  the  court  and  reported 
that  th^  had  agreed  to  disagree,  to  which  the  trial  court 
responded  that  such  a  report  was  no  verdict;  and  that 
the  jury  were  really  in  contempt  of  court.  After  a  state- 
ment by  a  juror  to  the  effect  that  the  report  was  only 
meant  to  express  an  inability  to  agree,  and  the  court  re- 
sponding the  jury  probably  did  not  understand  or  know 
what  a  verdict  such  as  was  returned  meant,  the  jury 
again  retired  for  deliberation,  arriving  at  a  verdict  <rf 
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guilty  at  the  time  stated.  The  affidavits  in  support  of 
the  motion  for  a  new  trial  because  of  the  unusual  length 
of  time  the  jury  were  deliberating  are  grounded  on  al- 
legations to  the  effect  that  the  jury  were  intimidated  by 
the  incident  just  mentioned,  and  were  afraid  to  return 
into  court  and  report  their  inability  to  agree,  and  were 
improperly  brought  within  hearing  of  angry  crowds  as- 
sembled on  the  streets,  and  were  intimidated  by  threats 
of  violence  to  return  a  verdict  of  guilty ;  and  further  that 
scandalous  and  infamous  reports  of  the  trial  were  pub 
lished  in  the  papers,  which  unduly  influenced  the  jurj- 
during  their  deliberation.  Counter  affidavits  were  filed 
by  the  state.  The  trial  court  found — and,  as  we  think, 
ri^tly — that  there  existed  no  substantial  cause  for 
charges  of  fear  or  intimidation  or  undue  infliiences  on 
the  jury  in  any  way.  The  evidence  satisfies  us,  as  it  did 
the  trial  court,  that  the  deliberations  of  the  jury  were 
free  from  baneful  influences  of  any  kind,  and  that  the 
verdict  was  reached  as  the  result  of  deliberation  and  con- 
sideration of  the  evidence  uninfluenced  by  extraneous 
matters.  In  fact,  there  does  not  appear  to  have  been  any 
undue  excitement  or  any  inflanunatory  reports  or  comment 
in  the  newspapers,  as  contended  for,  during  the  delibera- 
tions of  the  jury,  or  that  they  were  brought  within  the 
sphere  of  any  such  influences  had  they  existed.  The  more 
serious  objection,  we  think,  and  one  which  seems  not  to 
be  urged  or  relied  on  by  counsel,  is  the  fact  that  the  jury 
were  held  together  for  such  an  unusual  length  of  time, 
which  suggests  a  possibility  that  the  verdict  arrived  at 
was  not  the  result  of  perfect  freedom  of  action,  and  was 
not  reached  voluntarily  by  each  meniber  of  the  jury  from 
a  consideration  alone  of  the  evidence  and  the  instruc- 
tions of  the  court  The  thought  is  suggested  that  the  con- 
cIubIoii  reached  may  possibly  have  resulted  from  weari- 
ness, exhaustion,  and  the  overcoming  of  opposition  and 
difiFerenees  of  opinion  by  force  of  numbers,  and  sheer 
physical  and  mental  inability  of  a  few  to  withstand  the 
BTgtaanOiieaaiM  and  importunities  of  a  majority  of  the  juroro 
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for  such  a  loilg  period  of  time.  If  such  were  true,  then  the 
action  taken  results  in  a  species  of  coercion  rather  than 
free  action  and  voluntary  agreement  on  a  verdict  by  each 
individual  juror.  Such  a  condition  could  not  be  tolerated, 
and,  if  made  to  appear,  would  vitiate  a  verdict  returned 
under  such  circumstances.  On  the  contrary,  if  the  jury 
were  provided  with  suitable  quarters,  were  able  to  sleep 
when  nature  required  it,  and  were  laboring  under  such 
surroundings  and  circumstances  as  permitted  them  to 
proceed  leisurely  and  comfortably  in  their  deliberations, 
and  did  in  fact  deliberate  among  themselves  in  an  eflfort 
to  agree  until  a  final  verdict  was  reached,  which  was  the 
result  of  free  and  voluntary  action  on  the  part  of  all  the 
jurors,  the  verdict  could  not  be  successfully  attacked  as 
l>eing  the  result  of  coercion  or  undue  restriction  of  free- 
dom of  action  on  the  part  of  each  and  every  individual 
juror  composing  the  panel.  The  time  which  jurors  shall 
be  kept  together  before  they  are  finally  discharged  be- 
cause of  inabyity  to  agree  on  a  verdict  rests  largely  in 
the  discretion  of  the  trial  courts  but  this  is  a  legal  dis^ 
cretion,  and  if  legal  rules  and  principles  governing  and 
underlying  the  jury  system  are  transgressed  the  action 
can  not  be  upheld.  There  has  been  a  time  when  jurors 
were  treated  as  prisoners,  and  kept  in  confinement  as  are 
offenders  against  the  law  until  a  verdict  has  been  reached ; 
but  present-day  civilization  does  not  comport  with  such 
methods.  The  functions  of  a  jury  are  as  important  as 
those  to  be  discharged  by  the  court,  and  anything  tend- 
ing to  restrain  perfect  freeilom  of  action  and  voluntary 
agreement  should  not  receive  judicial  sanction.  If  the 
verdict  is  the  deliberate  and  voluntary  act  of  the  jurors, 
it  will  not  be  disturbed.  Russell  v.  State,  66  Neb.  497. 
Errors  must  aflirmatively  appear,  and  we  can  not  say 
from  the  record  in  the  case  at  bar  that  the  verdict  was 
not  an  expression  of  the  deliberate  judgment  of  each 
member  of  the  panel  of  jurors,  unaffected  by  any  undue 
restraint  or  unwarrant^  restriction  of  liberty  of  action 
on  the  part  of  each  and  all  of  them.    There  being  nothing 
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in  the  record  inconsistent  with  the  view  that  the  jury 
reached  the  verdict  returned  voluntarily  after  due  de- 
liberation on  the  evidence,  unaffected  by  anything  in  the 
nature  of  coercion  or  by  fatigue  or  exhaustion,  it  should 
be  left  undisturbed. 

It  in  aj^ed  that  the  evidence  is  not  sufficient  to  sup- 
port the  verdict  The  argument  is  based  on  the  alleged 
improbability  of  the  testimony  of  Olson,  an  accomplice, 
and  the  part  taken  by  the  defendant  Jahnke  in  the  com- 
mission of  the  alleged  crime.  We  are  of  the  opinion  the 
evidence  is  sufficient  to  support  the  verdict  There  is 
little  doubt  but  that  if  defendant's  contention  of  an  ac- 
cidental shooting  is  to  be  rejected,  then  his  guilty  par- 
ticipation is  such  as  to  stamp  him  the  greater  criminal  of 
the  twa  It  was  his  brain  that  conceived,  planned  and 
directed  the  execution  of  the  heinous  offense.  It  was 
his  stronger  will  and  vicious  bent  of  mind  that  caused  the 
commission  of  the  crime.  Olson  was  but  as  clay  in  the 
hands  of  the  potter,  used  as  an  instrument  to  execute  the 
plan  of  the  other  defendant  The  jury  determined  the 
question  of  the  guilt  of  the  defendant  as  one  of  fact 
which  was  peculiarly  within  its  province  to  decide,  and 
having  found  that  the  homicide  was  in  fact  committed 
in  the  manner  and  by  the  means  contended  for  by  the 
state^  and  there  being,  in  our  opinion,  sufficient  comi>etent 
evidence  to  support  the  finding,  we  can  not  rightfully 
disturb  it 

Numerous  other  errors  are  assigned,  which  have  been 
examined,  and  are  found  to  furnish  no  sufficient  basis  for 
a  reversal  of  the  judgment,  and  the  same  is  accordingly 

Affirmed. 

The  following  opinion  on  rehearing  was  filed  June  22, 
1905.  Judgment  of  supreme  court  vacated.  Judgment 
of  district  court  reversed.    HoiXX>MB,  O.  J.,  dissenting: 

L  Xvrder:  IBvidkkcb  of  Motive:   Bbbob.    If  npon  trial  of  a  charge  of 
murder  eTidenee  Ib  introduced  by  the  state  tending  to  prove  that 
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the  life  of  deceased  was  insured  in  ftiYor  of  defendant  as  showing 
a  motive  for  the  alleged  crime,  it  is  error  to  exclude  evidence 
tending  to  show  that  the  policy  of  insurance  was  of  very  little,  if 
any,  value  and  that  the  defendant  was  aware  of  that  fact 

2.  Brldence  of  Accomplice.  The  evidence  of  an  accomplice  should  be 
closely  scrutinized.  If  it  appears  that  such  witness  has  willfully 
sworn  falsely  in  regard  to  a  material  matter  upon  the  trial,  his 
evidence  can  not  be  suillcient.  if  uncorroborated,  to  support  a 
verdict  of  guilty. 


Bbdgwiok,  J. 

At  the  former  hearing  it  wm  thought  that  the  evidence 
of  the  witness  Olson  was  sufficient  to  require  ihe  issne  as 
to  the  defendant's  guilt  to  be  submitted  to  the  considera- 
tion of  the  jury,  and  that  the  jury  having  found  the  de- 
fendant guilty;  the  verdict  was  so  far  sui^ported  by  the 
evidence  as  to  require  this  court  to  affirm  the  judgment. 
It  was  said  that  the  record  is  quite  voluminous,  and  that 
there  were  nearly  300  assignments  of  error  in  this  court 
No  exhaustive  analysis  of  the  evidence  was  attempted. 
Upon  the  motion  for  rehearing  the  court  having  re-ex- 
amined the  evidence  with  great  care,  there  was  doubt  in 
the  minds  of  the  court  as  to  the  sufficiency  of  the  evid^ice 
and  a  rehearing  was  therefore  ordered  mainly  upon  that 
(jiuestion.  We  have  since  this  last  aigument  again  care- 
fully reviewed  the  record,  and  are  convinced  that  the  evi- 
dence is  not  of  such  a  character  as  to  exclude  all  reason- 
able doubt  of  the  defendant's  guilt  The  whole  case 
against  the  defendant  rests  upon  the  evidence  of  the  wit- 
ness Oliver  Olson.  It  is  claimed  that  there  was  evidence 
other  than  that  of  the  witness  Olson  which  tended  to  show 
a  motive  on  the  part  of  this  defendant  to  commit  the 
crime,  but  it  is  not  contended  that  any  other  witness  haB 
testified  to  any  fact  or  circumstance  tending  to  show  his 
guilt.  The  special  motive  for  the  crime  is  found  in  the 
fact  that  there  were  two  policies  of  insurance  on  the  life 
of  the  deceased  amounting  upon  their  face  to  f4,000.  This 
insurance  was  payable  to  the  defendant  August  Jahnke, 
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and  there  was  evidence  that  the  defendant  had  aBsisted 
in  procuring  the  insurance  and*  had  made  some  payments 
to  the  company  thereon.  This  insurance,  however,  was 
in  a  local  company  that  had  been  in  existence  but  a  few 
months.  It  was  a  mutual  benefit  association.  Evidence 
was  offered  that  there  had  been  but  one  deatt  in  its 
membership  since  its  organization;  that  upon  his  life 
there  was  a  policy  of  f 2,000,  and  that  there  was  only  f500 
in  the  fund  available  for  its  settlement  It  was  also 
offered  to  prove  that  there  was  at  the  time  of  the  death 
of  the  insured  only  about  300  members  who  could  be 
assessed  for  the  payment  of  the  loss  and  that  bat  a  verj- 
small  amount  could  be  realized  upon  a  policy  of  |4,000, 
and  that  defendant  was  aware  of  these  facts.  This  evi- 
dence was  excluded  by  the  court  and  an  exception  was 
taken  by  the  defendant 

The  evidence  shows  that  there  had  been  a  long-time 
friendship  between  the  deceased  and  the  defendant  Jahnke, 
and  there  is  no  intimation  in  the  record,  outside  of  the 
evidence  of  the  witness  Olson,  that  there  had  ever  been 
any  misunderstanding  between  them,  or  any  reason  to 
suppose  that  the  defendant  had  any  designs  upon  the  life 
of  the  deceased.  This  evidence  in  regard  to  the  value  of 
the  policy,  together  with  evidence  that  the  defendant 
knew  of  the  facts  showing  the  worthlessness  of  tlie  policy, 
ought  to  have  been  admitted ;  and  if  we  consider  it  as  in 
evidence,  the  proof  of  the  motive  under  the  circumstances 
for  the  murder  of  a  life-long  friend  is  not  very  conclusive 
and  in  itself  furnishes,  of  course,  no  evidence  of  the  de- 
fendant's guilt  It  becomes  then  very  important  to  care- 
fully consider  the  evidence  of  the  witness  Olson,  upon 
whose  sole  testimony  this  conviction  rests.  He  testified 
upon  the  trial  that  the  defendant  and  himself  had  planned 
the  death  of  the  deceased  for  the  purpose  of  obtaining  the 
insurance  upon  his  life.  There  were  four  separate  at- 
tempts on  their  port  to  carry  out  this  plan  before  it 
finally  succeeded. 

Xbe  witness  and  defendant  both  resided  in  the  town  of 
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Alliance.  The  witness  testified  that  he  had  known 
Michael  Sirck  (the  deceased)  for  ten  op  twelve  years  and 
that  Sirck  lived  .alwut  fourteen  miles  northwest  of  Al- 
liance in  Box  Butte  county,  Nebraska,  That  the  witness 
and  the  defendant  were  at  Sirok's  residence  about  the  4th 
of  March,  1902.  The  defendant  Jahnke  had  a  fami  about 
two  miles  further  from  town  than  that  of  Mr.  Sirck. 
The  witness  and  defendant  stai'ted  from  Alliance  in  the 
morning  and  reached  Mr.  Sirck's  place  al)out  1  o'clock  in 
the  afternoon.  They  found  Mr.  Sirck  at  home.  They 
went  out  there  "to  take  a  pump  out  of  Jahnke's  well." 
They  took  dinner  with  Mr.  Sirck,  and  then  went  up  to 
Jahnke's  place  "to  got  out  the  pump  and  pipe  out  of 
Jahnke's  well,  and  move  it  down  to  Mike  Sirck's."  After 
they  had  taken  out  the  pump  and  pipe,  the  witness  says: 

"Well,  there  wai*  a  piece  of  pipe  down  in  the  well,  and 
Jahnke  he  said,  we  will  let  Mike  down  there  and  let  him 
get  that  piece  of  pipe  and  give  it  to  him." 

The  questions  then  asked  and  tlie  answers  given  by  the 
witness  were  as  follows: 

Q.  Well,  did  you  let  Mike  Sirck  down  in  the  well? 

A.  We  had  a  pulley  and  we  put  the  pulley  up  in  the 
tower,  and  put  a  clevis  up  there  and  let  the  rope  on,  and 
we  put  a  board  on  one  end  of  the  rope  and  started  in  and 
let  Mike  Sirck  down  as  far  as  the  rope  went,  and  when  he 
got  down  to  the  end  of  the  rope,  as  far  as  it  would  go, 
he  said  he  was  quite  a  ways  from  the  water;  and  so  we 
pulled  him  up  again.  Then  we  took  a  chain  and  put 
across  from  one  i)<)st  to  the  other  and  put  the  pulley  on 
the  chain,  and  then  fixed  the  rope  again  and  let  him  down 
with  another  small  roi)e  and  a  hook,  so  he  could  fish 
around  for  the  piece  of  pipe. 

Q.  Well,  after  Mike  got  to  the  bottom  of  the  well,  what 
did  you  do? 

A.  Well,  when  he  was  do^Ti  there,  Jahnke  said,  Now 
let's  hitch  a  team  on  the  rope. 

Q.  Well,  what  did  Jahnke  say  when  Mike  was  in  the 
bottom  of  the  well? 
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A.  He  said,  we  will  hitch  a  team  on  to  the  rope  and 
pull  Mike  out,  ajid  when  he  gets  pretty  near  to  the  top^ 
we  will  cut  the  rope  and  let  him  down  in  the  well. 

Q.  Did  you  hitch  a  team  to  the  rope? 

A.  Mr.  Jahnke  got  his  team  and  took  them  around 
there  and  we  pulled  the  rope  up  so  far,  so  that  we  could 
get  tJie  clevis  on,  we  had  a  clevis  that  was  a  square  shape 
like,  and  then  he  said,  you  can  drive  the  team,  and  when 
we  get  so  far,  we  will  cut  the  rope  and  make  it  appear 
that  the  clevis  cut  the  ropes.  And  I  said,  no,  you  take 
the  team,  they  are  used  to  you. 

Q.  What  did  you  do  further? 

A.  Mr.  Jahnke  told  me,  he  said.  Yes,  I  will  drive  out. 
I  will  drive  out  and  when  he  gets  pretty  near  to  the  top 
of  the  well,  you  make  a  motion,  and  I  will  cut  the  rope. 
And  he  had  his  knife  in  his  hand  when  he  started. 

Q.  Did  you  draw  Michael  Sirck  to  the  top  of  the  well? 

Q.  Tell  the  jury  what  you  did  with  Michael  Sirck? 

A.  Mr.  Jahnke  started  with  the  team,  and  his  knife  in 
his  hand,  and  when  Mike  got  pretty  near  to  the  top  of  the 
well,  I  raised  my  hand  and  Jahnke  made  one  cut  at  the 
rope,  but  I  didn't  see  how  many  times  he  cut,  but  he  said 
he  cut  two  or  three  times  before  the  rope  separated,  he 
had  one  ply  on  one  side  of  the  clevis  and  two  on  the 
other,  and  Mike  Sirck  went  down  to  the  bottom  of  the 
well.  And  the  water  rebounded  again  and  he  remained 
on  the  curbing.  There  waj9  curbing  sticking  out  about  a 
foot  and  a  half  from  the  well. 

Q.  Where  did  the  defendant  cut  the  rope? 

A.  He  cut  it  close  to  the  clevis. 

Q.  How  close  to  the  singletree  that  the  horse  was 
hitched  to? 

A.  Right  close  up  to  the  clevis  that  was  on  the  whip- 
pletree. 

Q.  Now  had  you  had  any  talk  with  AuguBt  Jahnke 
prior  to  going  out  to  Mike  Sirck's  relative  to  letting  him 
drop  in  the  well? 

A.  Yes^  air. 
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Q.  What  was  that  talk? 

A.  He  said  he  had  a  great  scheme  on  hand. 

Q.  Tell  if  you  can  what  he  said  the  scheme  was. 

A.  He  said  he  had  the  life  of  Mike  Sirck  insured  and 
a  will  made  out  in  his  favor. 

Q.  What  did  he  say,  if  anything,  that  he  intended  or 
proposed  to  do  with  Mike  Sirck? 

A.  He  proposed  to  me  if  I  would  assist  him  in  killing 
Mike  Sirck  he  would  give  me  half  of  the  insurance  policy 
except  to  pay  the  doctor's  bill  and  the  funeral  expenses. 

This  well,  according  to  the  witness's  testimony,  was 
110  or  115  feet  in  depth.  He  says  he  thinks  that  Sirck 
fell  about  100  feet  Olson  called  to  Sirck  immediately 
from  the  top  of  the  well  and  aaked  him  if  he  was  hurt,  to 
which  Sirck  answered  that  he  wa^  not.  He  was  then  aB- 
sisted  from  the  well  and  they  all  went  to  Sirck's  house 
together.  They  remained  there  over  night.  The  deceased 
seemB  to  have  l^uffered  no  inconvenience  from  the  fall. 
On  the  next  day  the  defendant  and  Olson  planned  the 
second  attempt  on  the  life  of  Mr.  Sirck.  Olson's  account 
of  this  attempt,  upon  his  direct  examination,  is  as  follows: 

Q.  What  did  Jahnke  say  to  you  about  killing  Sirck 
that  night? 

A.  He  said  we  had  got  to  get  rid  of  him  some  way,  and 
Mike  Sirck  haa  an  old  revolver  here,  and  there  is  some- 
thing wrong  with  it,  and  y(m  are  pretty  handy  fixing  a 
revolver;  I  will  get  Mike  to  let  you  fix  the  revolver,  then 
I  will  have  Mike  get  some  cartridges  and  you  take  the 

gun  and  make  an  accidental  shot  and  kill  Mike  Sirck. 

•  •  •  •  •  •  • 

A.  I  put  the  cartridges  in  the  gun  as  soon  as  Jahnke 
requested  me,  and  Mike  was  sta^ering  to  one  side  of  me, 
and  I  held  the  gun  in  my  left  hand  in  this  position,  and 
slipped  the  thumb  over  tlie  hammer  and  pulled  the  ham- 
mer back,  and  let  the  thumb  slip  off  and  the  gun  went  off. 

•  •  •  •  •  •  • 

He  testified  that  Sirck  was  not'over  two  feet  from  him 
when  he  fired  the  revolver.     Sirck  immediately  said  he 
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was  not  hit,  but*  they  both  thought  that  he  was,  and  after 
remaining  another  night  at  Mr.  Sirck's  place,  on  their 
way  home  they  discussed  the  matter  between  themselves 
and  concluded  that  Sirck  must  have  been  shot  in  the 
stomach  and  would  die.  Mr.  Janke  then  said  "he  thought 
he  had  better  go  out  and  see  whether  Mike  w^as  dead  or 
not;  and  I  thought  it  would  be  a  good  idea,"  Three  days 
later  Mr.  Jahnke,  according  to  this  witness's  testimony, 
went  out  to  Sirck's  place  to  see  if  he  was  yet  alive,  and 
having  stayed  over  night,  upon  his  return  informed  the 
witness  that  "Mike  was  not  hurt  a  particle." 

The  witness  then  procured  some  corrosive  sublimate 
and  this  is  the  way  he  tells  what  they  did : 

Q.  State  what  August  F.  Jahnke  stated  to  you  in  t&at 
conversation  at  that  time. 

A.  Why,  he  said  he  didn't  think  a  bullet  would  kill 
Mike  Sirck,  and  he  thought  poison  would  be  the  best 
thing;  he  thought  we  had  better  get  some  poison,  strych- 
nine or  arsenic,  but  if  we  got  that,  why,  he  would  sus- 
picion us. 

Q.  Wen,  did  you  get  any  poison? 

A.  Yes,  sir.  I  told  him  that  corrosive  sublimate  was 
about  as  strong  a  poison  as  there  was. 

Q.  Did  you  get  the  corrosive  sublimate? 

A.  Yes,  sir.  He  told  me  to  get  the  corrosive  sublimate 
and  I  got  it. 

Q.  Now,  after  you  got  this  corrosive  sublimate,  what 
did  you  do? 

A,  Why,  two  or  three  days  afterwards  we  started  out 
to  Mike  Sirck's  again,  and  we  was  going  to  bring  the 
horses  belonging  to  Jahnka 

Q.  Well,  did  Jahnke — Who  was  it  suggested  if  anyone 

did,  the  manner  of  using  this  corrosive  sublimate  to  poison 

Mike? 

A.  August  Jahnka  i 

•  •  •  •  •  •  •  I 

A.  When  we  got  there  we  unhit<»hed  the  horses  and  I 

went  to  work  and  got  dinner  ready;  and  when  we  got  ! 
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done  eating  Mike  stepped  outside  and  Jahnke  said,  I  will 
go  out  and  while  Mike  and  I  are  hitching  up,  you  can  put 
the  corrosive  sublimate  in  the  sugar.  And  they  went  out 
and  I  put  the  corrosive  sublimate  in  the  sugar,  part  of  it. 

•  •  •  •  •  •  •. 

Q.  Go  ahead  now  and  state  what  happened  at  supper 
that  night. 

A.  At  supper  that  evening,  after  we  had  supper  ready, 
Mike  Sirck  set  down  and  eat  supper  and  took  two  spoon- 
fuls of  that  corrosive  sublimate  and  sugar  and  put  in  his 
coflFee. 

Q.  What  eflfect,  if  any,  did  it  seem  to  have  on  Mike? 

A.  The  first  cupful  didn't  seem  to  have  any  effect  on 
him.  When  he  got  that  drank  I  poured  another  cup  and 
put  in  two  more  spoonfuls  of  corrosive  sublimate  and 
sugar. 

Q.  What  eflfect  did  that  have  on  him? 

A.  He  drank  a  little  of  it  and  said  it  tasted  bad.  •  •  • 

Q.  After  Mike  had  taken  the  second  cup  of  coffee,  what 
effect  did  it  have  on  him  that  you  could  see? 

A.  I  couldn't  see  any  eflfect.  After  August  said,  my 
coffee  don't  taste  good,  and  throTved  it  out,  Mike  said 
mine  don't  taste  good  either,  and  he  threw  it  out. 

•  •••••• 

Q.  Well,  what  did  you  do  the  next  morning? 

A.  The  next  morning  we  got  breakfast 

Q.  What  did  Mike  Sirck  d(5,  if  anything? 

A.  Well,  after  we  got  breakfast,  we  sat  down  and  eat 
our  breakfast  again.  I  poured  the  coffee  out  and  Mike 
took  two  more  spoonfuls  of  the  corrosive  sublimate  and 
sugar  and  put  in  his  coffee. 

Q.  What  effect  did  it  seem  to  have  on  him  this  time? 

A.  The  first  cup  of  coffee  didn't  seem  to  have  much 
effect  on  him,  and  after  he  drank  that  he  took  anoth^ 
cup  and  put  two  more  spoonfuls  of  the  corrosive  subli- 
mate and  sugar  in  it. 
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Q.  State  if  you  know  what  condition  Mike  wad  in  when 
you  left. 

A.  After  breakfast  awhile,  Mike  Bald  he  thought  that 
coffee  was  too  strong  for  him,  and  so  he  took  another 
small  coffee  pot  and  put  some  water  in  that  and  boiled 
some  coffee  that  wasn't  so  strong,  and  when  he  got  that 
cooked  to  suit  himself,  he  poured  a  cupful — he  had  a 
small  dipi)er,  and  he  poured  the  coffee  in  and  t(K)k  a  table- 
spoonful  of  sugar  and  corrosive  sublimate,  and  put  some 
bread  in  it  and  eat  that. 

Q.  What  effect  did  that  have  on  him? 

A.  That  didn't  have  any  effect  at  all;  it  staid  right 

with  him. 

•  •••••• 

Q.  What  did  Mike  Sirck  drink  for  dinner  that  day? 

A.  Coffee. 

Q.  What  did  he  put  in  the  coffee,  if  anything? 

A.  He  put  some  more  of  that  corrosive  sublimate  and 
sugar  in  his  coffee. 

Q.  State  what  was  done  if  anything,  with  the  sugar 
and  corrosive  sublimate  when  you  left  there  that  day? 

A.  It  was  left  thera  I  think  most  of  the  corrosive 
sublimate  was  used. 

The  fourth  attempt  was  successful.  This  is  Olson's 
version  of  it : 

Q.  State  whether  he  said  anything  afterwards,  relative 
to  the  killing  of  Mike  Sirck. 

A.  A  few  days  afterwards,  he  said,  we  will  go  out  there 
again,  and  he  said,  you  take  your  revolver  along.  I  said 
my  revolver  wouldn't  be  any  good;  I  said  the  only  thing 
that  would  be  any  good  would  be  a  shot  gun,  and  1  don't 
know  whethef  that  would  be  any  good  or  not 

Q.  What  did  Jahnke  say? 

A.  He  said,  I  will  get  the  shotgun,  and  we  will  pre- 
tend we  are  going  out  hunting,  and  when  we  get  out  there 
you  make  an  accidental  shot  and  kill  Mike  Sirck. 

They  then  went  out  to  Sirck's  place  and  arrived  there 
about  2  o'clock  in  the  afternoon.  They  took  dinner  with 
him.    The  witness  was  asked : 
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Q.  State  wbv  the  shot  waan't  made  that  nighty  if  70U 
know. 

A,  Because  Joe  Wismiller  cam^  over. 

Wismiller  was  a  cousin  of  Sirck's*  He  stayed  there 
about  two  hours  in  the  evening.  After  he  had  gone  the 
witness  and  Mr.  Jahnke  retired.  They  occupied  the  same 
bed.  The  witness  was  asked  what  the  conversation  was 
after  they  had  retired  and  answered: 

A.  Well,  he  said,  we  can^t  do  it  to-night,  but  in  .the 
morning  will  do  just  as  well. 

Q.  Wlio  said  that? 

A.  August  P.  Jahnka 

Q.  The  defendant? 

A.  Yes,  sir. 

Then  comes  the  witnesses  statement  of  the  killing : 

A.  We  went  on  and  got  breakfast,  and  when  we  had 
breakfast  ready,  we  waited  awhile,  Mike  Sirck  didn't 
appear;  he  had  gone  out  after  cattle.  So  we  sat  down 
and  eat  our  breakfast,  and  we  sat  there  probably  Ave 
minutes  before  he  arrived.  While  we  were  eating  our 
breakfast,  August  Jahnke  said,  while  Mike  Sirck  is  eat- 
ing his  breakfast  you  can  take  the  shot  gon  and  acci- 

(Jently  shoot  him« 

•  •••••• 

Q.  State  what,  if  anything,  you  did. 

A.  Well,  after.  Michael  Sirck  got  his  breakfast,  or  come 
back  and  set  down  to  eat  his  breakfast,  Jahnke  waa  sit- 
ting on  the  east  side  of  the  table,  and  Mike  on  the  west, 
iind  the  boy  was  sitting  in  the  room:  And  I  went  out  in 
the  bedroom  and  got  the  gun  and  come  out  through  the 
door,  and  as  I  did  so,  I  pulled  the  trigger  of  the  gun  and 
shot  Mike  Sirck. 

Q.  Where  did  you  shoot  him? 

A.  I  didn't  know  just  exactly  where  it  hit  him  at  that 
time. 

Q.  Did  you  find  out  afterwarda 

A.  Yes,  sir,  he  was  shot  in  the  back. 

The  fall  in  the  well  was  something  over  100  feet,  but 
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the  consequences  to  Mr.  Sirck  were  not  serions.  He  went 
to  his  h(Mne  that  night  as  usual,  a  distance  of  about  two 
miles,  and  next  day  was  back  at  the  well  assisting  in  re- 
moving the  pump  and  other  materials.  The  attempt  to 
kill  him  with  a  reyolver  was  equally  futile,  although  the 
weapon  was  supposed  to  have  been  discharged  point  blank 
against  his  body  at  a  distance  of  less  than  two  feet,  and 
.although  both  parties  present  felt  confident  that  the  bul- 
let must  have  entered  Mr.  Sirck^s  body;  so  confident  that 
notwithstanding  Mr.  Sirck  was  around  the  next  morning 
as  usual,  protesting  that  he  had  not  been  hurt,  they  still 
went  home  with  the  belief  that  he  must  die  from  the 
effects  of  the  shot,  and  several  days  afterward  took  a 
special  journey  to  his  place  to  ascertain  his  condition, 
and  yet  Mr.  Sirck  was  not  hit  Expert  witnesses  testified 
that  a  tablespoonful  of  corrosive  sublimate  would  contain 
from  400  to  480  grains  and  that  ordinarily  three  to  five 
grains  would  cause  death.  It  is,  as  its  name  indicates,  a 
corrosive  burning  poison.  If  it  touches  human  flesh  it 
will  cauterize  it  Olson  testifies  that  he  put  a  table- 
spoonful  of  this  poison  into  Mr.  Sirck's  sugar  and  that 
he  believes  the  whole  of  it  was  used.  That  is,  during 
about  twenty-four  hours  Mr.  Sirck  must  have  taken  from 
time  to  time  in  quantities  sometimes  larger  and  sometimes 
smaller  enough  of  this  poison  to  have  killed  at  least  100 
men,  and  suffered  no  injury  from  it  except  a  slight  vomit- 
ing which  was  very  temporary  in  its  nature.  All  of  these 
three  attempts  upon  his  life  together  did  not  seem  to  have 
made  any  impression  upon  him.  No  one  was  found  who 
had  ever  heard  him  discuss  it,  and  although  these  two 
men  who  had  planned  these  attempts  at  murder  after- 
wards spent  an  evening  in  conversation  with  Mr.  Sirck 
and  his  cousin  Mr.  Wismiller,  none  of  these  unsual  cir- 
cumstances were  mentioned  in  that  conversation.  Mr. 
Wismiller  was  put  upon  the  stand  on  behalf  of  the  state, 
and  an  attempt  was  made  to  show  that  he  had  used  some 
of  the  sugar  that  had  been  poisoned,  and  that  it  had  but 
alight  effect  upon  him,  but  no  evidence  was  obtained  of 
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any  admissions  or  statements  of  Mr.  Jahnke  or  Mr. 
Olson  during  the  evening's  conversation  that  they  had 
with  this  witness  and  Mr.  Sirck,  nor  was  it  shown  that 
the  unusual  circumstances  testified  to  by  Olson  were  in 
any  manner  referred  to  during  that  conversation.  If  the 
unsupported  evidence  of  an  accomplice  which  furnishes 
so  many  indications  of  inherent  weakness  and  incredi- 
bility is  the  only  evidence  of  guilty  it  becomes  interesting, 
and  important  to  discover  whether  that  evidence  has  been 
in  any  respect  corroborated  or  in  any  respect  contradicted 
by  otJier  evidenca  So  far  as  corroborating  testimony  is 
concerned,  it  may  be  said  that  it  was  shown  that  Mr. 
Jahnke  borrowed  or  hired  the  shotgun  which  was  the 
instrument  that  caused  the  death  of  the  deceased.  But 
as  this  was  in  the  hunting  season  and  as  the  person  from 
whom  the  gun  was  obtained  w^as  in  that  business,  loaning, 
out,  as  he  testified,  three  or  four  guns  each  day,  this  cir- 
cumstance was  as  consistent  with  innocence  as  with  guilt. 
There  were  some- other  unimporfiant  circumstances  of  a 
like  nature,  nothing  that  can  be  said  to  furnish  any  sub- 
stantial corroboration  of  the  evidence  of  Olson,  So  far 
as  contradictions  of  this  evidence  are  concerned,  it  may 
be  noted  that  the  witness  himself  has  contradicted  it  as 
strongly  as  it  is  possible  for  human  evidence  to  do.  Be- 
fore he  testified  in  this  case  he  was  a  witness  before  the 
coroner's  jury,  and  there  in  substance  corroborated  the 
testimony  of  the  defendant  and  of  his  son  Alfred  Jahnke, 
who  testified  that  the  shooting  was  accidental;  tiiat 
while  the  deceased  was  sitting  at  the  breakfast  table  the 
witness  Olson  came  out  of  an  adjoining,  room  with  his 
arms  full  of  heavy  fur  overcoats  and  the  shotgun  lying 
across  them,  and  as  he  passed  through  the  door  in  some 
way  struck  the  gun  against  the  door  frame  which  caused 
the  discharge  of  the  gun,  thus  inflicting  the  injury  upon 
the  deceased  from  which  he  died.  Again  after  the  trial 
when  Olson  was  in  the  penitentiary  he  informed  the  oflS- 
cers  there  that  he  had  given  false  testimony  upon  the 
trial  and  that  he  wanted  to  correct  it.  He  made  an 
affidavit  in  which  he  said: 
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"The  testimony  which  I  gave  at  the  coroner's  inquest 
upon  the  remains  of.  Michael  Sirck  was  the  truth  and 
was  an  accurate  description  of  the  manner  the  deceased 
met  his  death ;  I  was  coming  out  of  the  house,  having  three 
overcoats  on  one  arm  and  a  shotgun  in  tlie  other  hand; 
the  gun  struck  on  the  frame  of  the  door  and  was  thus 
discharged;  I  did  not  know  at  the  time  the  gun  was 
loaded;  my  reason  for  changing  my  testimony  at  the 
trial  was  that  I  was  told  if  I  did  not,  I  would  either  be 
hanged  or  get  a  life  sentence  in  prison;  I  was  not  placejl 
in  jail  while  I  was  awaiting  trial,  but  took  my  meals  at  a 
restaurant  and  slept  in  a  hotel  in  charge  of  the  sheriff ;  I 
did  as  the  county  attorney  and  sheriff  told  me.  I  had 
typhoid  fever  in  1898  and  never  fully  recovered,  and  at 
times  I  do  not  know  what  I  am  saying  or  doing;  I  have 
pains  in  my  head  nearly  all  of  the  time. 

"I  make  this  stateiftent  to  relieve  my  conscience  and  to 
right  the  great  wrong  I  have  done  August  F.  Jalinke." 

And  the  officers  having  notified  the  att(>rneys,  Olson 
again  in  the  most  solemn  manner  under  oath  detailed  the 
circumstance  of  the  accident,  as  he  called  it,  corroborat- 
ing his  former  evidence  before  the  core  tier's  jury  and  also 
the  evidence  of  Mr.  Jahnke  upon  the  trial.  In  this  sworn 
statement  he  explained  that  he  had  been  induced  to 
testify  as  he  did  upon  the  trial  by  promises  and  threats. 
He  afterguards  retracted  this  statement  and  again  swore 
that  the  evidence  he  gave  upon  the  trial  was  the  truth. 

If  the  testimony  of  an  accomplice  who  can  so  readily 
change  his  evidence  from  time  to  time  is  alone  sufficient  to 
support  a  conviction  of  so  serious  a  charge,  still  this  record 
contains  a  conclusive  reason  com p<.4 ling  us  to  reject  his 
testimony.  The  witness  was  not  always  explicit  and 
positive  as  to  his  dates  and  other  matters  of  that  nature, 
but  upon  the  question  of  the  corrosive  sublimate  he  was 
absolutely  positive.  He  testifies  that  he  bought  five  cents' 
worth  of  corrosive  sublimate  for  this  purpose  at  the  drug 
store  of  Mr.  Tillotson  in  Allianca  That  he  bought  it  on 
the  Monday  or  Tuesday  before  Easter  and  carried  it  in  his 
IT 
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coat  pocket  from  that  time  until  he  used  it  in  Mr.  Sirck's 
sugar.  He  shows  in  his  testimony  clearly  that  he  knew 
when  Easter  was,  and  he  was  clear  and  positive  in  his 
statement  of  the  time  and  place,  when  and  where  he 
bought  this  poison.  Mr.  M.  R.  Tillotson,  the  proprietor 
of  this  drug  store,  was  ujwn  the  witness  stand,  and  testi- 
fied that  Olson  had  not  bought  any  corrosive  sublimate  at 
his  store  at  any  time  during  that  year.  He  kept  a  record 
of  poisons  sold,  and  had  always  recorded  each  sale,  and 
never  failed  to  record  the  name  of  the  purchaser  except  in 
one  instance  which  was  in  the  year  before.  The  witness 
appears  to  be  disinterested  and  reliable  and  his  cross- 
examination  rather  strengthened  than  weakened  his  testi- 
mony. If  this  witness  is  to  be  believed,  the  statements  of 
Olson  in  regard  to  the  purchase  and  use  of  the  corrosive 
sublimate  must  be  false,  and  if  he  is  false  in  regard  to  this 
att^empt  upon  tlie  life  of  Sirck  he  cannot  be  believed  in  his 
testimony  in  regard  to  other  attempts.  It  is  true  that 
(luestions  of  fact  are  to  be  determined  by  the  jury,  and 
oi*dinarily,  where  there  is  substantial  conflict  in  the  evi- 
dence, the  verdict  of  the  jury  must  be  conclusive,  but  it  is 
fi  rule  of  law  that  a  witness  who  has  wilfully  sworn  in 
regard  to  some  material  nmtter  upon  the  trial  is  not  to  be 
believed  upon  any  matters  unless  his  testimony  is  cor- 
roborated. 

Under  this  rule  of  law  the  evidence  of  the  witness  Olson 
can  not  be  believed  and  the  verdict  of  the  jury  is  therefore 
unsupporteil. 

The  former  judgment  of  this  court  is  vacated  and  the 
judgment  of  the  district  court  is  reversed  and  the  cause 
remanded. 

Bbvbhsbd. 


HoLOOMB,  0.  J.,  dissenting. 

With  all  due  deference  to  my  associates,  I  find  myself 
unable  to  agree  to  the  \iews  hereinbefore  expressed.  A 
re-examination  of  the  record  strengthens  my  convictions 
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relative  to  the  correctness  of  the  conflusions  first  reached 
and  announced  in  the  opinion  heretofore  filed.  Jahnke  v. 
State,  ante,  page  154.  It  is  now  held  in  the  majority 
opinion  that  the  evidence  is  insufficient  to  support  the 
verdict  of  guilty  as  found  and  returned  by  the  jury  sitting 
in  the  trial  of  the  case  in  the  court  below.  I  can  not  but 
feel  that  the  conclusion  thus  reached  trenches  on  the  pre- 
rogative of  that  body  of  men  who  are  the  lawfully  con- 
stituted triers  of  fact  That  instead  of  the  jury's  finding, 
there  is  substituted  the  judgment  of  this  court  regarding 
purely  questions  of  fact  with  reference  to  which  there  is 
much  competent  evidence  both  pro  and  con.  I  do  not 
understand  the  law  to  be  that  a  jury  must  disbelieve  all 
of  the  testimony  of  a  witness  if  uncorroborated,  even 
though  it  may  be  shown  that  such  witness  has  willfully 
sworn  falsely  upon  the  trial  in  a  matter  material  to  the  ' 
subject  of  inquiry.  The  jury  are  the  judges  of  the  credi- 
bility of  the  witnesses  and  of  the  weight  to  be  attached  to 
the  testimony  of  each  and  all  of  them.  Nor  do  I  think  the 
neeeflsary  inference  from  the  record  is  that  the  witness 
Olson,  the  accomplice  of  the  accused  in  the  crime,  if  onc^ 
wa«  committed,  willfully  or  purposely  swore  falsly  re- 
garding any  matter  material  to  the  issue  .raised  by  the 
defendant's  plea  of  not  guilty.  That  he  may  have  been 
mistaken  in  many  of  the  details  narrated  by  him  and  failed 
to  with  precision  and  accuracy  state  all  the  facts  as  they 
actually  transpired  is  probably  true.  He  was  laborin^i!; 
under  great  mental  strain  and  excitement  naturally  at- 
*  tendant  on  one  in  his  situation.  But  there  is  nothing  to 
indicate  to  my  mind  that  he  is  a  willful  perjurer  or  that 
he  deliberately  and  purposely  warped  his  testimony  and 
spoke  falsely  in  order  to  convict  the  accused.  He  had  no 
object  in  doing  this,  and  in  adhering  under  conditions  of  a 
most  extraordinary  character  to  what  he  asserts  to  be  the 
truth,  he  has  brought  upon  himself  a  sentence  of  confine- 
ment of  long  duration  at  hard  labor  in  the  penitentiary  of 
the  state.  While  it  is  asserted  by  counsel  for  the  aecus(Ml 
that  Olson  is  insane  or  is  an  imbecile,  the  whole  history 
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of  the  case  as  disclosed  by  the  record  warrantg  no  such 
conclusion.  He  is  not  a  strong-minded  man  but  rather  the 
reverse.  His  will  power  can  be  overcome  and  it  appears 
that  he  is  easily  influenced  by  others  in  whom  he  has  con- 
fidence or  with  whom  he  is  associated.  He  has  not  the 
strength  of  mind  possessed  by  the  average  man  of  mature 
years.  The  case  is  a  most  extraordinary  one  in  the  crim- 
inal history  of  the  state.*  That  Michael  Sirck  was  killed 
by  a  gunshot  wound  while  the  weapon,  a  shotgun,  was  held 
in  the  hands  of  Olson  is  beyond  all  peradventure  of  doubt. 
If  the  killing  was  done  purposely  there  can  be  no  reason- 
able doubt  as  to  the  accused's  guilty  participation  in  the 
crime  nor  as  to  his  being  the  one  who  planned  the  homicide 
and  executed  the  plan  through  the  instrumentality  of 
Olson,  who  it  is  shown  by  the  evidence  was  a  pliant  tool 
in  his  liands  and  wholly  under  his  influence.  It  is  stoutly 
asserted  that  tlie  killing  was  purely  accidental.  There  is 
much  in  the  evidence  tending  to  prove  that  the  accused 
had  conceived  the  idea  of  encompassing  the  death  of  Sirck 
for  the  purpose  of  pecuniary  gain  and  advantage  and  that 
in  carrying  into  execution  this  idea,  his  plans  were  to  have 
it  appear  that  when  death  did  result,  it  should  be  under 
such  circumstances  as  that  it  might  be  said  it  was  ac- 
cidental. In  other  words  that  while  the  homicide  was  to 
be  caused  by  forces  purposely  set  in  motion,  yet  it  was 
to  be  given  the  appearance  of  having  been  the  result  of 
an  accident.  It  is  not,  therefore,  at  all  unreasonable  that 
the  theory  of  an  accidental  killing  should  have  some  color 
of  support  in  the  evidence  adduced  to  establish  the  crime. 
The  witness  Olson  had  no  personal  interest  to  subserve  nor 
motive  for  making  an  effort  to  fasten  guilt  upon  the  ac- 
cused contrary  to  the  truth  for  he  too  must  also  suffer  from 
the  exposure.  It  is  almost  unbelievable  that  a  person  of 
the  mental  capacity  of  Olson  can  manufacture  out  of  whole 
cloth  the  startling  story  he  narrates  in  his  testimony.  It 
is  said  that  fools  and  children  always  speak  the  truth  and 
this  saying  is,  I  think,  quite  applicable  to  the  testimony 
of  Olson.    There  is  to  his  testimony  a  simplicity  and  di- 
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^ectneflB  whidi  carries  conriction  of  hia  effort  to  speak  the 
trath  of  and  concerning  those  things  which  his  own  senses 
have  witnessed  and  experienced.  In  order  to  break  down 
his  testimony  and  to  acconnt  for  his  change  of  attitude 
after  the  coroner's  inquiry  where  he  testified  that  the  kill- 
ing was  accidental,  it  is  boldly  intimated  by  the  defense 
that  the  sheriff  and  prosecuting  attorney,  two  sworn  offi- 
cers of  the  county  who  are  honorable  and  reputable  citizens 
80  far  38  the  record  discloses  aiid  presumably  so  till  the 
contrary  is  shown,  haye  Tiolated  their  oaths  and  every 
principle  of  honesty  and  justice  by  conspiring  together 
and  with  the  witness  for  the  purpose  of  convicting  an  in- 
nocent man  by  subornation  of  perjury.  I  unhesitatingly 
repudiate  such  thought  as  being  altogether  unsupported 
by  any  act  or  circumstance  disclosed  by  the  record  and  one 
which  ought  not  even  to  have  been  suggested  in  proceed- 
ings of  the  gravity  of  those  now  under  consideration.  The 
evidence  alone  of  the  witness  Olson  covers,  with  objec- 
tions, nearly  200  pages  of  typewritten  matter  in  the  bill 
of  exceptions.  The  bill  as  a  whole,  in  so  far  as  it  relates 
to  the  testimony  of  all  the  witnesses  for  the  state  and  for 
the  defendant,  covers  between  450  and  500  pages  of  type- 
written matter.  It  is  quite  difficult  if  not  Impossible  to 
give  even  a  fair  epitome  of  the  evidence  found  in  the  bill 
of  exceptions  without  extending  this  opinion  to  an  un- 
warranted length.  The  jury  heard  these  several  witnesses 
testify,  noted  their  manner  of  testifying,  and  their  de- 
meanor while  on  the  witness  stand  and  were,  in  my  judg- 
ment, far  better  qualified  to  judge  of  the  truth  of  the 
matters  in  controversy  than  we  can  possibly  be  by  readipg 
the  record  in  cold,  lifeless  type. 

The  rule  is  well  established  that  a  person  accused  of 
crime  may  be  convicted  on  the  uncorroborated  testimony 
of  an  accomplice  The  weight  to  be  given  the  testimony 
of  sach  a  witness  is  for  the  jury  to  determine  after  a  care- 
ful examina;tion  of  the  same  in  the  light  of  all  the  other 
evidence  in  the  case.  Lamb  v.  State,  40  Neb.  312;  State 
V.  Snef^  22  Neb.  481.    As  I  view  the  record,  the  testimony 
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of  Olson  is  not  only  corroborated  but,  upon  the  whole,  the 
record  is  bristling  with  facte  and  circumstances  of  a  cor- 
rolmratire  character  all  tending  to  strengthen  and  con- 
flrm  the  truth  of  his  statements  as  to  the  essential  facts 
and  circumstances  ccmnected  with  the  commission  of  the 
crime  charged.  I  can  only  refer  briefly  to  some  of  the 
important  events  in  the  series  of  transactions  testified  to. 
As  to  the  immediate  transaction  resulting  in  the  death  of 
Michael  Sirck,  the  evidence  as  it  presents  itself  to  me  tends 
to  disprove  rather  than  to  confirm  the  theory  of  an  ac- 
cidental killing.  Manifestly,  I  think,  the  jury  were  .war- 
ranted from  a  consideration  of  all  the  evidence  in  rejecting 
the  accused's  testimony  and  the  theory  of  the  defense  as  to 
the  shooting  being  the  result  of  an  accident.  Quoting 
from  the  majority  opinion,  which  I  think  is  a  fair  statement 
as  to  how  the  accident  is  supposed  to  have  occurred,  it  is 
said:  "That  while  deceased  was  sitting  at  the  breakfast 
table,  the  witness  Olson  came  out  of  an  adjoining  room 
with  his  arms  full  of  heavy  fur  overcoats  and  the  shotgun 
lying  across  them,  and  as  he  passed  through  the  door,  in 
some  way  struck  the  gun  against  the  door  frame  which 
caused  the  discharge  of  the  gun,  thus  inflicting  the  injury 
upon  the  deceased  from  which  he  died."  The  door  in  the 
partition  opened  into  the  room  from  which  Olson  was 
passing  in  going  into  the  room  where  Sirck  was  sitting. 
Olson  is  a  large  man,  being  six  feet  four  inches  tall.  The 
deceased  was  sitting  at  the  table  in  the  northwest  corner 
of  the  room  close  to  the  partition  wall  and  between  it  and 
the  table  with  the  door  leading  into  the  other  room  im- 
mediately to  his  right  The  table  was  so  close  to  the  par- 
tition that  there  was  just  room  enough  to  slip  a  chair  be- 
tween it  and  the  table,  as  testified  to  by  Jahnke  himself. 
Sirck  occupied  this  chair  and  his  back  must,  therefore, 
have  l)een  almost  against  the  wall.  He  was  eating  his 
breakfast  and  sitting  with  his  face  to  the  east  Jahnke, 
according  to  his  testimony,  was  sitting  at  the  end  of  the 
table  facing  the  north  and,  according  to  Olson's  testimony, 
at  the  opposite  side  of  the  table  from  the  deceased  and  fac- 
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ing  him.  The  partition  door  was  so  close  to  the  deceased 
that,  when  the  shot  was  fired  as  Olson  came  through  the 
door,  whether  accidentally  or  otherwise,  the  burning  of 
powder  set  fire  to  the  clothing  worn  by  Sirck.  In  no  event 
could  he  have  been  more  than  three  or  four  feet  distant 
from  the  muzzle  of  the  gun  when  the  charge  exploded. 
Jahnke  says  that  at  the  time  he  was  busy  talking  to  Sirck 
and  he  did  not  look  around  at  anything.  "All  at  once" 
says  he,  "a  shot  went  oflf  and  Mike  (the  deceased)  fell 
against  the  wall.  I  heard  Olson  holler  and  looked  round 
and  he  was  out  of  doors,  and  I  noticed  the  coats  right 
there  in  this  bed  room  door;  they  laid  right  in  the  center, 
three  buffalo  coats,  and  Oliver  was  out  of  doors."  Ac- 
cording to  Olson,  the  accused  was  to  sit  at  the  table,  al 
though  he  &ad  eaten  his  breakfast,  and  engage  Sirck  in 
conversation  while  Olson  was  to  come  through  the  door 
with  the  gun  and  have  it  accidentally  discharged  in  order 
that  the  plan  of  killing  might  be  successfully  carried  into 
execution.  It  is  hardly  to  be  wondered  at  under  the  cir- 
cumstances that  the  accused  was  busy  talking  to  Sirck 
at  the  time  and  that  Olson  sprang  out  of  the  door  under 
the  excitement  of  the  moment. 

The  testimony  of  the  physician  who  examined  the  wound 
was  that  the  shot  penetrated  the  body  about  five  and  one- 
half  inches  to  the  right  of  the  spinal  column,  penetrating 
the  vertebrae  and  shattering  them  and  separating  the  ribs 
on  either  side  from  the  vertebrae,  some  of  the  shot  going 
inside  of  the  thoracic  cavity;  that  some  of  the  shot  had 
penetrated  both  lungs -in  the  bock  part;  that  the  direc- 
tion or  course  of  the  charge  was  slightly  downward,  strik- 
ing five  inches  to  the  right  and  going  in  a  direction  so  as 
to  strike  the  vertebral  column;  that  it  was  not  quite 
parallel  but  slightly  in  towa^rds  the  center  of  the  body, 
possibly  a  half  an  inch  inward.  From  this  evidence  it 
appears  that  the  gun-barrel  was  held  in  a  i)osition  nearly 
level  when  the  gun  was  discharged  and  that  it  pointed 
in  a  direction  parallel  with  the  back  of  the  body  of  the 
deceased  and  almost  parallel  with  the  partition  by  which 
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he  was  sitting.  Under  these  circumstances,  the  jury  might 
very  well  reject  as  inconsistent  the  testimony  to  the  effect 
that  the  injury  was  caused  by  the  gun  striking  the  side  of 
the  door  frame  as  Olson  was  carrying  it  in  his  arms  with 
the  coats  when  coming  into  the  room  where  Sirck  sat  im- 
mediately to  his  left 

The  course  taken  by  the  charge  of  shot  when  they  pene- 
trated the  body  is  a  circumstance  altogether  in  harmony 
with  the  statements  of  Olson  that  he  purposely  held  the 
gun  in  such  a  position  as  to  point  directly  toward  Sirck's 
l)ody  with  the  gun-barrel  on  a  level  or  approximately  so, 
and  low  enough  to  strike  Sirck  where  the  shot  entered  his 
body,  the  range  of  the  shot  being  parallel  with  the  parti- 
tion and  the  trigger  of  the  gun  pulled  after  the  gun  was 
dear  of  the  door  frame  and  opening.  Oonceaming  the  al- 
leged inconsistency  or  falsity  of  Olson's  testimony  relative 
to  the  attempt  to  poison  Sirck  with  corrosive  sublimate 
much  is  said  about  his  taking  spoonful  after  spoonful  on 
several  different  occasions  of  this  poisonous  substance. 
Whether  OlsonJs  testimony  of  the  purchase  or  the  drug- 
gist's denying  the  sale  was  to  be  accepted  as  true  was 
purely  a  matter  for  the  jury.  The  jury  were  not  forced  to 
believe  the  druggist  and  disl>elieve  Olson.  There  is  evi- 
dence tending  to  show  tiat  the  druggist  did  not  keep  a 
record  of  the  sale  of  poisonous  substances  and  to  whom 
sold  in  every  instance  as  the  law  required,  and  he  may  not 
have  done  so  in  this  instance,  Olson  testifies  that  he  bought 
five  cents'  worth.  He  p\it  only  a  portion  of  it  in  the  sugar 
he  says  he  thinks  alK)ut  half  but  that  he  poured  a  part  of 
it  in  and  made  no  effort  to  measure  it  Wliile  he  estimates 
it  at  a  tablespoonful  he,  as  I  read  the  record,  was  referring 
to  a  teaspoon.  lie  calls  the  spoon  used  to  put  sugar  in  the 
coffee  a  tablespoon.  Five  cents'  worth  of  the  poison  would 
pi-obably  not  exceed  a  half  ounce.  This  could  not  be  more 
than  a  teaspoon  level  full  altogethejr.  If  I  am  correct  in 
this  respect,  not  over  half  of  a  level  teaspoonful  of  the 
poison  was  placed  in  the  sugar.  He  said  he  put  it  in  the 
sugar  bowl  and  then  shook  the  bowl  to  mix  the  poison  with 
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the  sugar.  The  weight  of  this  substance  or  specific  gravity 
is  testified  to  be  the  same  as  that  of  lead  and  to  be  in  a 
crystallized  fonn.  It  may  have  all  settled  in  the  bottom 
of  the  bowl.  It  is,  therefore,  not  wholly  impossible,  even 
though  Olson  did  buy  the  iK>ison  and  did  put  it  in  the 
sugar,  that  Sirck  never  got  enough  of  it  to  produce  fatal 
results  nor  more  than  enough  to  produce  the  nausea  and 
sickness  which  Olson  testifies  followed  the  sweetening  of 
the  ccrffee  which  Sirck  drank  with  the  sugar  taken  out  of 
this  bowl.  Wismiller,  a  witness  for  the  state,  testifies  that 
he  took  the  sugar  that  was  in  this  bowl  after  the  death  of 
Sirck  and  that  there  was  something  in  the  bottom  that 
looked  like  flour,  and  that  the  sugar  had  a  queer  taste  and 
was  thrown  out  There  is  unmistakably  in  the  record  other 
evidence  than  given  by  Olson  tending  to  prove  that  some 
foreign  substance  was  found  in  the  sugar  bowl  and  that 
the  sugar  had  an  unnatural  taste.  Whether  this  was  cor- 
rosive sublimate  or  whether  Olson  had  been  imposed  upon 
by  the  dru^st  and  something  else  given  him  instead  of 
the  poiscoi  and  which  he  believed  to  be  poison,  or  whether 
he  was  in  error,  is  a  matter  of  conjecture,  but  I  do  not 
think  it  can  be  said  that  he  was  willfully  falsifying  when 
he  gave  his  testimony  concerning  this  attempt  on  the  life 
of  Birck.  Concerning  the  revolver  episode,  there  is  evi- 
dence tending  to  prove  that  the  accused  and  Sirck  were 
engaged  in  a  drunken  debauch  and  the  ridiculous  attempt, 
as  testified  to,  to  terminate  his  life  by  the  accidental  dis- 
charge of  the  revolver  in  the  manner  testified  to,  may  have 
occurred ;  and  whether  Olson's  testimony  respecting  what 
was  afterwards  said  as  to  the  probable  fatal  termination  of 
the  attempt  may  not  have  had  reference  in  fact  to  the 
poison  rather  than  to  the  shooting  is  not  free  from  doubt. 
The  incident  at  the  well  is  not  so  incredible  as  to  compel 
the  belief  that  there  is  no  basis  in  truth  for  what  is  testi- 
fied to  have  there  transpir«i.  The  evidence  establishes 
bqrond  reasonable  doubt  that  Jahnke  was  instrumental 
and  active  in  procuring  insurance  on  the  life  of  the  de- 
ceased, and  himself  to  be  the  beneficiary  in  a  very  large 
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8uni  of  money  in  view  of  the  situation  of  the  parties,  and  in 
keeping  the  assessments  paid  in  order  to  keep  the  insur- 
ance alive  until  after  the  death  of  Sirck.  That  he  exi)ecte(l 
pecuniary  profit  and  advantage  therefrom  can  scarcely  be 
doubted.  Under  the  will  which  he  was  instrumental  in 
having  Sirck  execute,  he  was  the  beneficiary  of  all  of  his 
property  of  whatsoever  kind.  Concerning  the  affidavit  of 
Olson,  mdide  after  the  trial  of  the  .case  while  confined  in 
the  penitentiary,  retracting  what  he  had  before  testified 
to,  it  is,  to  my  mind,  very  satisfactorily  shown  that  this 
affidavit  was  pr9cured  by  coercion  and  intimidation  and 
in  fear  of  bodily  injury  and  that  Jahnke  was  at  the  bottom 
of  the  forces  set  in  motion  which  resulted  in  such  affidavit. 
An  affidavit  by  Olson's  father  in  the  record,  if  these  affi- 
•lavits  may  be  considered,  ought  to  satisfy  the  most  skepti- 
cal that  the  infiuences  for  evil  exerted  over  Olson  after  his 
incarceration  in  the  paiitentiary  by  Jahnke  were  but  a 
continuation  of  those  exerted  by  him  leading  up  to  and 
culminating  in  the  tragedy  in  which  Sirck  lost  his  life. 
The  retraction  of  Olson  can  be  satisfactorily  explained  only 
on  the  theory  that  the  two  county  officers  procured  and 
conspired  with  him  to  have  him  testify  falsely  in  order  to 
convict  the  accused,  and  this  view  of  the  case  is  not  to  be 
thought  of  or  given  the  slightest  recognition.  As  to  the 
liolding  in  the  majority  opinion  that  evidence  concerning 
the  financial  standing  of  the  insurance  company  was  er- 
roneously excluded,  I  copy  from  the  brief  of  counsel  for 
the  accused:  *^ August  Jahnke  was  fully  aware  that  this 
company  had  already  refused  to  pay  a  policy  of  insurance 
on  the  life  of  one  Bean  in  March,  1902.  Jahnke  had  called 
at  Noleman's  office  (one  of  the  attorneys  for  the  accused) 
and  had  fully  discused  the  liability  financially  of  this  com- 
pany. Noleman  had  told  him  that  it  was  a  mutual  com- 
pany and  that  it  was  unable  to  pay  its  losses ;  that  it  was 
started  without  money.  He  told  him  how  he  knew  it  and 
what  the  treasurer  had  told  him.  The  accused  knew  full 
well  that  there  would  be  no  profit  to  him  if  Michael  Sirck 
were  to  dia"  Again  it  is  said :  "He  (Jahnke)  knew  the  in- 
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surance  policies  were  practically  of  no  value.  See  testi- 
mony of  Noleman  700,  701."  The  trial  courts  out  of  an 
abundance  of  caution,  allowed  the  attorney  to  testify  to 
all  of  these  things  just  as  narrated  in  the  brief.  I  find  iio 
serious  complaint  in  the  original  brief  as  to  the  exclusion 
of  the  evidence  on  which  error  is  predicated  in  the  ma- 
jority opinion.  The  evidence  offered  and  excluded  on 
which  error  is  predicated  went  no  further  than  to  show 
that  the  mortuary  fund  of  the  association  did  not  exceed 
1500,  that  the  membership  was  about  300  and  that  there 
was  a  death  claim  against  the  fund  of  $2,000,  and  that 
Jahnke  knew  of  such  facts  before  Sirck's  death.  The  in- 
surance company  was  a  mutual  concern  doing  business  on 
the  assessment  plan  and  with  assets  consisting  of  the  ob- 
ligations of  its  members,  and  probably  other  available 
property,  with  power  to  assess  its  membership  to  pay 
losses  as  they  would  reasonably  be  expected  to  occur  in 
the  ordinary  course  of  the  business.  For  these  reasons, 
the  excluded  evidence  did  not  tend  to  show  the  company 
was  not  solvent  and  able  to  meet  its  liabilities  on  account 
of  death  losses  as  they  occurred  in  the  ordinary  course  of 
its  business.  I  do  not  think  that  the  exclusion  of  the 
evidence  referred  to  affords  any  sufficient  ground  upon 
which  to  base  a  reversal  of.  the  judgment  of  conviction. 
The  conclusion  announced  in  the  majority  opinion  must,  I 
think,  logically  result  in  an  acquittal.  In  all  reasonable 
probability  the  state  has  offered  all  the  erideiioe  that  can 
be  adduced  in  support  of  the  charge  made  in  the  informa- 
tioiL 

Viewing  as  I  do  the  record  as  disclosing  evidence  suffi- 
cient to  support  the  verdict  of  the  jury,  and  finding  no 
prejudicial  errors  of  law,  I  am  constrained  to  adhere  to 
the  views  expressed  in  the  former  opinion  and  to  hold  that 
the  judgment  of  conviction  should  remain  undisturbed. 
I,  therefore,  respectfully  dissent  from  the  views  now  ex- 
pressed by  my  associates. 
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Raymond  Smith  v.  State  of  Nebraska* 

FiUED  Maboh  18,  1903.    No.  13,060. 

1.  Statutory  Crime:    Criminal  Godb:    Information:    Aixeqino  Otk 

Act.  In  charging  the  statutory  crime  defined  by  section  49  of  the 
Criminal  Code,  it  is  essential  to  aver  in  apt  terms  an  attempt 
by  the  accused  to  commit  one  of  the  felonies  enumerated  by  allee- 
Ing  the  overt  act  or  acts  constituting  such  attempt,  and  in  the 
absence  of  such  allegations  an  information  by  which  it  is  soiulit 
to  charge  an  offense  under  said  section  is  fatally  defective,  and 
will  not  support  a  sentence  of  imprisonment  for  a  violation  ot 
the  provisions  thereof. 

2.  Insufflcent  Allegation.    An  allegation  of  an  unlawful  entering  of  a 

building  with  .intent  to  commit  one  of  the  crimes  enumerated  in 
the  section  is  not  sufficient  to  charge  a  crime  as  therein  defined. 

3.  Plea  of  Oullty:   Arrest  of  Judgment.    A  plea  of  guilty  of  the  acts 

alleged  In  an  information  charging  no  offense  is  not  a  plea  of 
guilt  of  the  crime  attempted  to  be  charged,  and  the  sufficiency 
of  the  information  and  the  authority  and  jurisdiction  of  the  court 
to  pronounce  sentence  of  imprisonment  may  properly  be  chal- 
lenged by  a  motion  in  arrest  of  Judgment. 

Error  to  the  district  court  for  Sheridan  county :  Jambb 
J.  Harrington,  District  Judge.  Indictment  for  burglary. 
Plea  of  guiltiy.  Sentence  to  one  year  at  hard  labor  in  the 
penitentiary.    Reversed. 

Allen  G.  Fisher^  for  plaintiflf  in  error. 

HOLCOMB,  J. 

This  is  a  criminal  cause  brought  here  for  review  by  th€ 
defendant,  who  stands  convicted  of  an  alleged  felony  and 
hai9  been  sentenced  to  imprisonment  in  the  penitentiary 
for  a  period  of  one  year.  The  record  is  a  peculiar  one  and 
leaves  us  in  some  doubt  with  reference  to  the  lines  on 
which  the  prosecution  was  conducted  in  the  trial  court. 
The  particular  crime  to  punish  which  the  prosecution  was 
instituted  is  not  made  certain  and  entirely  clear  from  any- 
thing appearing  in  the  record  presented  for  review.    The 
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legBl  department  of  the  state  has  not  favored  ns  with  a 
brief  or  oral  argument  in  support  of  the  judgment  entered 
by  the  trial  court,  from  which  we  infer  that  it  is  not  pre- 
pared to  defend  the  regularity  and  validity  of  the  proceed- 
ings resulting  in  the  imposition  of  the  sen1>ence  of  im- 
prisonment which  the  defendant  seeks  to  have  reversed. 

The  information  under  which  the  defendant  was  pros- 
ecuted contains  two  counts,  the  second  of  which  unmis- 
takably charges  burglary,  but  this  count,  during  the  trial 
of  the  cause,  was  dismissed  by  the  county  attorney.  There- 
upon the  defendant  pleaded  guilty  to  the  charge  contained 
in  the  first  count,  and  moved  in  arrest  of  judgment  that 
the  count  stated  no  crime  under  any  of  the  criminal  laws 
of  the  state.  The  motion  was  overruled  and  sentence 
pronounced  and  the  defendant  brings  error,  relying  for  a 
reversal  principally  on  the  ruling  just  mentioned. 

The  count  of  the  information  on  which  the  sentence  of 
imprisonment  was  imposed,  omitting  formal  parts,  charges 
that  the  defendant,  on  the  17th  day  of  August,  1902,  into 
a  certain  dwelling-house,  describing  it,  feloniously,  burg- 
lariously, willfully,  maliciously  and  forcibly  did  break  and 
enter,  with  the  intent  then  and  there,  one  Hannah  Swan- 
son  then  and  there  being  in  such  dwelling-house,  unlaw- 
fully, purposely  and  feloniously,  her  the  said  Hannah 
Swanson  to  rape,  ravish  and  carnally  know  against  her 
will.  As  we  interpret  the  record,  the  county  attorney 
attempted  to  charge  a  crime  under  the  provisions  of  sec- 
tion 49  of  the  Criminal  Code,  and  this  is  the  construction 
given  the  information  by  the  trial  court.  This  section 
provides  that  if  any  person  shall  willfully  and  maliciously, 
either  in  the  day  time  or  night  season,  enter  any  dwelling- 
house,  and  shall  attempt  to  commit  any  of  the  several 
felonies  therein  enumerated,  including  the  crime  of  rape, 
every  person  so  oflf ending  shall  be  imprisoned  in  the  peni- 
tentiary not  more  than  ten  years  nor  less  than  one  year. 
It  is  evident  that  the  information,  after  the  dismissal  of 
the  second  count,  did  not  charge  the  crime  of  burglary,  for 
it  is  essential,  in  order  to  charge  that  crime,  that  it  be 
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alleged  the  felonious  breaking  and  entering  into  the  build- 
ing was  in  the  night  season.  In  re  William  McVey^  50 
Neb.  481.  The  information  on  which  the  conviction  was 
had  in  the  cajse  at  bar  is  wholly  silent  as  to  an  allegation 
of  time  when  the  unlawful  breaking  and  entering  was  com- 
mitted. 

By  an  inspection  of  section  49,  it  is  obvious  that  one  of 
the  essential  ingredients  of  the  statutory  crime  as  therein 
defined  is  an  attempt  by  the  accused  to  commit  one  of  the 
felonies  enumerated,  and  that  unless  in  apt  words  an 
allegation  is  inserted  in  the  information  averring  an  at- 
tempt to  commit  one  of  the  crimes  mentioned,  such  in- 
formation would  be  fatally  defei'tive,  and  would  not  sup- 
port a  sentence  of  imprisonment  for  the  commission  of  the 
crime  as  therein  defined.     The  information  contains  no 
allegation  showing  any  overi;  act  by  the  defendant  tending 
toward  the  commission  of  the  crime  of  rape  on  the  person 
named.    It  nowhere  alleges  any  act  or  acts  of  the  accused 
showing  an  attempt  to  commit  the  crime  of  rape,  nor  does 
it  aver  anything  more  than  the  uulawful  entering  into  the 
building  was  with  an  intent  to  commit  the  act.  The  section 
declares  there  must  be  a  willful  and  malicious  entering 
into  the  building  and  an  attempt  made  to  commit  one  of 
the  offenses  enumerated  therein.    These  are  both  essential 
and  necessary  ingredients  to  constitute  the  crima    The  al- 
legation of  an  intent  to  commit  the  crime,  unaccompanied 
by  any  averments  of  overt  acts  tending  towards  its  ac- 
complishment, is  insuificient  to  meet  the  requirements  of 
the  statute  defining  the  offense  and  the  information  is  for 
that  reason  fatally  defective  and  cliart(c>s  no  crime  under 
said  section.     State  v.  Colvin.  90  N.  Car.  717;  State  v. 
Harney y  101  Mo.  470 ;  State  i\  Frazier,  53  Kan.  87 ;  In  re 
Lloyd y  51  Kan.  501;  Proctor  v.  Coynmonwealthj  20  S.  W. 
(Ky.)  213.    The  plea  of  guilty  of  the  acts  charged  in  the 
first  count  of  the  information  is  not  a  plea  of  guilty  of  the 
statutory  crime  defined  by  section  49  of  the  Criminal  Code, 
and  by  a  motion  in  arrest  of  judgment  the  defendant  prop 
erly  challenged  the  authority  and  jurisdiction  of  the  court 
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to  pronounce  sentence  of  imprisonment  in  the  penitentiary 
against  him  as  if  he  were  guilty  of  the  commission  of  such 
crime. 

The  judgment  of  conviction  is  accordingly  reversed  and 
the  cause  remanded  for  further  proceedings. 

Reversed  and  remanded. 


AliBBRT  T.  McNUTT  V.  StATB  OF  NEBRASKA. 
Filed  March  18,  1903.    No.  13,097. 

1.  Bnrglary:   Information:    Description  of  Plage.    In  an  information 

for  burglary,  a  drug  store  is  properly  described  as  "a  store  house, 
commonly  called  a  drug  store." 

2.  Evidence.     Evidence  found  sufficient  to  support  the  allegation  of 

the  ownership  of  the  building  burglarized  and  property  stolen. 

Z.  Description  of  Property  in  Information:  Proof.  In  a  prosecution 
for  burglary  and  larceny,  the  proof  must  agree  with  the  allega- 
tions of  the  information  in  the  description  of  the  property,  but 
when  the  property  stolen  is  described  in  the  information  as  *'one 
Elgin  gold  watch"  and  "thirty-two  gold  watch  chains,"  the  verdict 
will  not  be  set  aside  as  unsupported  by  the  evidence  because  no 
witness  testified  that  the  articles  were  gold,  if  the  articles  are 
produced  and  offered  in  evidence  at  the  trial,  and  there  is  nothing 
in  the  record  to  show  that  the  jury  could  not  determine  the  truth 
of  the  allegation  from  an  inspection  of  the  articles. 

4.  Conduct  of  Sheriff:    EjVidence  of  Admissions.    The  conduct  of  the 

sheriff,  who,  upon  arresting  one  charged  with  crime,  immediately 
furnishes  him  with  intoxicating  liquors  and  proceeds  to  question 
him  for  the  purpose  of  obtaining  evidence  against  him,  is  un- 
justifiable, and  evidence  of  admissions  made  ynder  such  circum- 
stances should  be  excluded. 

5.  Admission  of  Evidence:    Not  Prejudicial.     But  the  admission  of 

such  evidence  will  not  be  held  prejudicial  so  as  to  require  a 
reversal  if  there  is  uncontradicted  evidence  that  the  defendant 
afterwards,  when  free  from  the  influence  of  liquor,  and  without 
any  undue  influence  of  any  kind  being  brought  to  bear  upon  him, 
made  the  same  admissions  to  various  other  persons. 

Error  to  the  district  court  for  Cedar  .county :   Guy  T. 
Graveb,  District  Judge.    Affirmed. 
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Addison  M,  Gooding ^  for  plaintiff  in  error. 

Frank  N.  Proutj  Attorney  Oeneral,  Norfis  Brown  and 
R.  J.  Millardy  for  the  state. 

Sejdgwick,  J. 

The  defendant  waB  convicted  in  the  district  court  of 
Oedar  county  of  tho  crime  of  burglary,  and  has  brought 
the  case  here  for  review.  The  information  described  the 
building  as  "a  certain  store  house,  commonly  called  a  drug 
store,  ()\\  ned  and  occupied  by  Henry  D.  Sjwrk  and  Loyd  K. 
Spiel  1  in."  Tlie  proof  was  fhat  the  building  was  a  drug 
stoiv,  and  the  question  is  whether,  under  the  statute,  a 
drug  store  is  properly  described  in  the  information  as 
"a  certain  8toi*e  house,  commonly  called  a  drug  store.'*  It 
could  not  be  better  described  under  our  statute.  If  this 
description  is  bad,  no  prosecution  can  be  had  for  the 
burglary  of  a  drug  store.  The  statute,*  in  naming  the 
buildings  that  may  be  the  subject  of  burglary,  does  not  use 
the  word  "store"  unconnected  with  the  word  "house,"  but 
does  use  the  words  "shop,"  "warehouse"  and  "store  house," 
and  there  can  be  no  doubt  that  a  store  building  or  a  store 
house  is  included,  and  is  made  the  subject  of  burglary  by 
the  statute,  nor  can  there  be  any  doubt  that  the  words 
"store  house,  commonly  called  a  drug  store"  suflBciently 
and  properly  described  the  building  burglarized  in  this 
case. 

2.  It  is  contended  that  the  proof  does  not  show  that  the 
building  and  the  projxTty  stolen  were  the  building  and 
the  property  of  Heniy  D.  Spork  and  Loyd  K.  Spielman. 
The  witnesses  testified  that  the  building  was  owned  and 
occupied  by  the  firm  of  Spork  &  Spielman,  and  that  the 
property  stoh»ii  was  the  property  of  the  firm  of  Spork  & 
Spielman,  and  that  the  firm  of  Spork  &  Spielman  was  Loyd 
K.  Spielman  and  Henry  D.  Spork.     This,  being  uncon- 

•  Criminal  Code^  sec.  48. 
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tradicted,  is  suflBicient  to  prove  that  the  property  and  build- 
ing were  owned  and  occupied  by  "Henry  D.  Spork,  and 
Loyd  K.  Spielman,  who  were  doing  business  under  the 
Arm  name  and  style  of  Spork  and  Spielman,'^  as  charged 
in  the  information. 

3.  The  property  stolen  was  described  in  the  information 
as  "one  Elgin  gold  watch,  of  the  value  of  twenty-five  dol- 
lars, the  property  of  said  Spork  and  Spielman,  and  thirty- 
two  gold  watch  chains  of  the  value  of  four  dollars  each,  the 
property  of  said  Spork  and  Spielman."  Of  course,  the  ob- 
jection that  this  is  not  a  sufficient  allegation  that  these 
goods  were  the  property  of  Henry  D.  Spork  and  I»yd  K. 
Spielman  is  without  any  merit,  since  the  words  the  "said 
Spork  and  Spielman"  in  this  allegation  must  necessarily 
refer  to  the  former  allegation,  in  which  the  parties  are 
fully  named.  But  it  is  insisted  that  there  is  no  evidence 
in  the  record  that  the  watch  was  a  gold  watch  or  the  chains 
were  gold  chains,  and  we  find  upon  examination  of  the 
record  that  no  witness  testified  to  that  effect^  but  the 
record  show^s  that  the  watch  and  the  chains  were  in  court, 
and  were  offered  in  evidence  before  the  jury,  and,  the 
jury  having  found  that  the  allegations  were  true,  this  evi- 
dence must  be  considered  sufficient  to  supi)ort  such  find- 
ing in  the  absence  of  any  evidence  to  the  contrary. 

4.  It  is  complained  that  the  court  in  its  instructions  re- 
ferred to  "said  Spork  and  Spielman"  instead  of  naming 
them  in  full,  "Henry  D.  Spork  and  Loyd  K.  Spielman," 
as  owners  of  the  property  and  building;  but  the  court  hav- 
ing first  described  them  by  their  full  names,  might  prop- 
erly afterwards  refer  to  them  as  "the  said  Spork  and  Spiel- 
man." 

5.  By  instruction  No.  10  the  court  told  the  jury  that 
possession  of  the  stolen  property  immediately  after  the 
offense  was  committed  was  a  criminating  circumstance 
"unless  the  evidence  and  the  facts  and  circumstances 
proved  show  that  he  may  have  come  honestly  in  the  pos- 
session of  the  same,"  and  it  is  urged  that  this  places  the 
burden  upon  the  defendant  to  prove  that  he  acquired  the 

18 
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goods  honestly,  and,  as  the  defendant  admitted  upon  the 
trial  that  he  knew  that  the  goods  were  stolen^^  it  is  urged 
that  this  instruction  was  prejudicial.  There  seems  to  be 
no  reason  why  the  jury  should  not  consider  the  defend- 
ant's admissions  in  that  r^ard  in  determining  whether 
there  was  reason  to  believe  that  he  obtained  the  pi^perty 
honestly. 

Objection  is  also  made  to  other  instructions  of  the  court, 
nine  of  them  being  specified  in  the  brief  as  erroneous,  but 
without  pointing  out  any  particular  in  which  we  are  able 
to  discover  error.  Also  a  number  of  instructions  were  re- 
quested by  the  defendant  and  refused  by  the  court  Upon 
examination  of  those  requested  we  are  unable  to  fi^nd  any 
substantial  matter  which  the  defendant  was  entitled  to 
have  given  to  the  jury  not  sufficiently  and  properly  ex- 
plained in  the  instructions  given  by  the  court. 

The  state  showed,  by  the  evidence  of  several  witnesses, 
admissions  made  by  the  defendant  as  to  his  connection 
with  the  burglary  complained  of,  and  it  is  urged  that  it 
was  not  sufficiently  shown  that  no  inducements  were 
offered  the  defendant  to  procure  the  admissions  testified 
to,  and  in  this  connection  it  is  shown  that  immediately 
after  the  defendant's  arrest,  while  the  sheriff  who  ar 
rested  him  was  returning  him  to  Hartington,  where  the 
crime  was  committed,  the  sheriff  not  only  allowed  the  de- 
fendant to  have  intoxicating  drinks,  but  himself  furnished 
such  drinks  to  the  defendant,  and  afterwards  questioned 
the  defendant  in  regard  to  the  off^ise.  Such  conduct  on 
the  part  of  the  sheriff  is  not  justifiable,  and  under  ordinary 
circumstances  the  admitting  in  evidence  of  the  testimony 
in  regard  to  admissions  so  obtained  would  be  erroneous 
and  require  a  reversal  of  the  judgment  of  conviction,  but 
in  this  case  the  evidence  of  the  defendant  himself  shows 
that  this  conduct  of  the  sheriff  was  due  rather  to  thought- 
lessness than  to  any  attempt  on  his  port  to  procure  dam- 
aging evidence  against  the  defendant^  and  also  shows 
that  the  defendant  afterwards,  of  his  own  free  will,  re- 
peated the  same  statements  to  several  other  partieBy  and 
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made  other  similar  statements  in  open  court  upon  his  pre- 
liminarj'  examination,  so  that  it  is  impossible  to  believe 
that  the  defendant  has  been  prejudiced  by  this  improper 
conduct  of  tile  sheriff.  Upon  considering  the  whole  evi- 
dence, it  is  diflBcult  to  see  how  the  jury  could  have  arrived 
at  any  other  verdict  than  the  one*  reached.  The  trial  ap- 
pears to  have  been  carefully  conducted  by  the  court  with  a 
view  of  protecting  the  defendant  in  all  his  rights. 
We  find  no  ^rror  in  the  record  and  the  judgment  is 

Affirmed. 


SoiiOMON  O.  AliaBn  v.  Joseph  Obeny.  • 

FnjBD  Mabch  18.  1903.    No.  12,665. 

1.  Chattel  Mortgager:  Construction  of  Language.  The  words  "feels 
unsafe  and  insecure/'  in  a  chattel  mortgage  do  not  mean  that 
the  mortgagee  may  exercise  an  arbitrary  discretion  in  the  prem- 
ises, but  the  mortgagor  must  be  about  to  do  or  must  have  done 
some  act  which  tends  to  impair  the  security  of  the  mortgagee 
in  order  that  the  latter's  right  to  take  possession  may  become 
operatiye.    Newlean  v,  Olson,  22  Neb.  717. 


S.  — — :  Salb  of  Chattels  bt  Mortgagor:  Right  of  Mortgagee. 
Where  the  mortgage  by  its  terms  provides  for  a  seizure  of  the 
property  if  It  or  any  part  of  it  is  disposed  of  or  taken  out  of 
the  county  without  the  mortgagee's  assent,  a  sale  in  the  open 
market  of  a  substantial  part  of  the  wheat  covered  by  the  mort- 
gage, without  the  mortgagee's  assent,  and  against  his  express 
prohibition,  will  entitle  the  mortgagee  to  recover  possession  of 
enough  of  the  remainder  to  satisfy  his  claim. 

t.  Peremptory  Instractiony  Erroneous.  It  is  error  to  instruct  a  jury 
to  return  a  verdict  for  defendant  where  there  is  any  competent 
evidence  adduced  which,  if  believed  by  the  Jury,  would  support  a 
verdict  for  plaintifl.    Habig  v.  Layne,  38  Neb.  748. 

Erbob  to  the  district  court  for  Butler  county :    Samuel 
H.  BoBNBOBGBB,  DiBTBiOT  JuDGB.    Reversed. 

Arthur  J.  Eva/nSj  E.  W.  Hale  and  Roy  M.  Harris,  for 
plaintifl  in  error. 
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Matt  Miller  and  Hastings  &  Hall,  contra. 

Hastings,  0. 

This  case  is  a  replevin  suit  b^un  by  plaintiflF  in  error 
in  the  district  court  for  butler  county  on  August  19,  1901. 
Plaintiff's  petition  sets  out  a  special  ownership  in  2,000 
bushels  of  wheat  grown  on  the  east  half  of  section  31,  town 
15,  range  2,  in  that  county.  He  alleges  a  special  ownership 
by  reason  of  a  chattel  mortgage,  executed  June  8,  1901, 
to  secure  payment  of  a  note  for  fSOO,  dated  December  13, 
1900,  and  due  January  1,  1902 ;  that  the  mortgage  covered 
150  a^res  of  wheat,  110  acres  of  com  and  40  acres  of  oats, 
on  the  land  before  mentioned.  Plaintiflf  says  that  he  is 
the  owner  of  the  mortgage  and  note;  that  the  same  was 
given  for  the  rent  of  the  land ;  that  no  part  has  ever  been 
paid  and  at  its  maturity,  on  January  1,  1902,  there  would 
be  due  him  upon  it  the  full  sum  of  fSOO;  he  alleges  that 
the  150  acres  of  wheat  has  matured  and  been  harvested 
and  threshed ;  that  the  amount  of  wheat  was  a£out  4,000 
bushels;  that  when  threshed  it  was  stored  in  the  bam, 
house  and  corn-crib  on  the  farm;  that  by  reason  of  the 
mortgage  he  had  a  lien  upon  the  whole  of  said  4,000 
bushels  of  wheat;  and  that  the  2,000  bushels  replevied  is  a 
part  of  that  grown  upon  the  said  150  acres,  and  was  em- 
braced in  the  mortgage.  It  is  alleged  that  the  mortgage 
contained  a  clause  that  if  the  defendant  "does  not  take 
proper  care  of  said  property,  or  if  said  party  of  the  second 
part  shall  deem  himself  or  themselves  insecure,  or  in  case 
of  said  first  party  attempting  or  permitting  an  attempt  to 
injure  or  dispose  of,  or  remove  from  said  county  of  But- 
ler,^' the  property  described  or  any  part  of  it,  it  should  be 
lawful  for  the  mortgagee  to  take  immediate  possession  of 
it  wherever  found,  and  sell  it  at  public  auction  or  private 
sale,  or  so  much  of  it  as  would  suffice  to  pay  the  amount 
due  or  to  become  due,  with  unliquidated  damages^  not  to 
exceed  ten  per  cent  of  the  principal  and  interest,  and  all 
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reefionable  costs  of  keeping,  advertising  and  selling  the 
property.  The  petition  alleged  th^t,  by  reason  of  the 
partial  failure  of  the  other  crops  included  in  the  mortgage, 
they  were  of  little  value;  that  by  reason  of  the  threshing 
of  the  wheat  and  placing  it  in  bins,  its  character  and  de- 
scription had  been  so  far  changed  that  plaintiff's  mortgage, 
and  the  public  record  of  it,  were  no  longer  notice  of  plain- 
tiffs interest  in  it;  that  defendant  had  refused  to  give  any 
specific  lien  on  the.  wheat  in  the  bin  to  secure  the  note, 
though  requested  so  to  do,  and  had  wrongfully  and  un- 
lawfully disposed  of  and  sold  a  part  of  the  wheat  without 
plaintiff's  knowledge  or  consent,  and  was  then  threatening 
and  attempting  to  sell,  mortgage,  dispose  of  or  incumber 
the  rest  of  the  wheat;  that  the  co-maker  of  the  promissory 
note  had  died  insolvent  the  preceding  May,  and  that  de- 
fendant was  insolvent;  that  plaintiff  deemed  himself  in- 
secure, and  the  conditions  of  the  chattel  mortgage  had  been 
broken,  and  he  was  entitled  to  the  possession  of  the  wheat 
and  had  demanded  the  same,  which  had  been  refused.  A 
copy  of  the  chattel  mortgage  was  attached  to  the  petition. 
The  affidavit  conforms  substantially  to  the  statements  of 
the  petition.  Bond  was  filed,  and  1,839  bushels  of  winter 
wheat  and  98  bushels  of  spring  wheat  were  taken  by  the 
sheriff  and  delivered  to  the  plaintiff.  Defendant  denied 
all  the  allegations.  At  the  trial,  upon  the  close  of  plain- 
tifTs  evidence,  defendant  asked  a  peremptory  instruction 
for  a  verdict  in  his  favor,  which  was  granted.  During  the 
progress  of  the  trial  it  was  agreed  that  the  value  of  the 
wheat  at  the  time  it  was  taken  was  |1,022.05.  It  was  fur- 
ther agreed  that  on  January  1,1902,  its  value  was  |1,215.69. 
It  was  further  agreed  that  the  wheat  had  been  sold  by 
plaintiff's  agent  and  could  not  be  returned.  The  instruc- 
tion for  a  verdict  was  asked  on  the  ground  that  the  peti- 
tion did  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  and  also  that  the  evidence  was  insufficient  to  show 
any  right  of  recovery.  The  motion  was  sustained  upon 
the  second  ground,  and  the  jury  was  instructed  to  render 
a  verdict  for  defendant,  but  no  particular  sum  was  stated. 
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The  jury  found  the  right  of  property  and  right  of  posses- 
sion in  the  wheat  at  the  beginning  of  the  action  was  in  the 
defendant,  and  that  it  was  of  the  value  of  |1,057.82,  and 
assessed  defendant's  damage  by  reason  of  plaintiff's  tak- 
ing the  property  at  |193.64.  This  verdict  was  rendered 
February  20,  1902.  Defendant  was  required  to  remit 
$35.77  from  the  value  of  the  wheat  as  found  by  the  jury, 
and  judgment  was  entered  for  its  agreed  value,  fl,022.05, 
1193.64,  the  damages  found  by  the  jury,  and  costs  in  favor 
of  the  defendant  Motion  for  new  trial  was  overruled,  and 
the  plaintiff  brings  error  to  this  court  The  sole  complaint 
is  that,  under  the  evidence  tendered  by  the  plaintiff  at  the 
trial,  defendant  was  not  entitled  to  any  such  instruction 
for  a  verdict;  that  .the  amount  of  damages  assessed  by 
the  jury  is  excessive;  and  errors  of  law  occurring  at  the 
trial  which  were  excepted  to. 

The  real  questions  in  the  case  seem  to  be  whether  the 
circumstances  disclosed  by  plaintiff's  evidence  show  a 
reasonable  ground  for  his  action  in  deeming  himself  in- 
secure and  in  proceeding  to  seize  the  mortgaged  property 
before  the  maturity  of  his  note,  and  a  breach  of  the  condi- 
tions of  the  mortgage  by  a  sale  of  a  substantial  part  of  the 
mortgaged  property.  The  facts,  as.  shown  by  the  evidence, 
are  briefly  as  follows:  The  wheat  raised  on  the  farm, 
about  3,500  bushels,  was  threshed  out  during  the  last  six 
days  of  July,  and  stored  in  the  farm  buildings.  About  500 
bushels  were  placed  in  the  house.  Defendant  at  once  be- 
gan selling  wheat  On  July  31,  he  sold  and  delivered  104 
bushels  at  Foley.  Evidently,  it  was  this  wheat,  as  defend- 
ant had  not  yet  threshed  the  wheat  on  another  farm  rented 
by  him.  On  August  7  he  contracted  to  sell  150  bushels 
more  at  the  same  place.  On  August  12  plaintiff's  agent 
and  an  interpreter  and  an  attorney  visited  defendant  He 
admitted  these  two  sales,  and  declared  his  intention  to  sell 
more.  He  was  told  that  any  further  sales  of  the  mortgaged 
wheat  were  forbidden.  Defendant  stated  that  he  must  sell 
this  wheat  to  make  payments  on  some  land.  This  last 
statement  waa  stricken  out  by  the  court  over  plaintiff's 


Vol.  68]  JANUARY  TERM,  1903.  215 


Allen  V.  Ceruy. 


objection,  as  was  a  similar  statement  of  defendant  to  the 
witness  Welch.  August  15  defendant  sold  and  delivered 
to  the  witness  Steiner  202  bushels  of  wheat,  and  on  Au- 
gust 17,  105.  These  facts  all  coming  to  plaintiff's  knowl- 
edge on  the  last-named  date,  plaintiff's  agent,  accompanied 
by  an  attorney,  demanded  2,000  bushels  of  the  wheats  or 
a  new  mortgage  covering  threshed  wheat  specifically,  or  a 
deposit  of  enough  proceeds  of  the  wheat  to  make  plaintiff 
safe,  if  was  to  be  sold.  This  was  refused,  and  on  the  19th 
fifty-five  bushels  more  were  delivered  to  Steiner  by  defend- 
ant The  same  day  this  action  was  brought,  and  no  wheat 
found  in  the  room  of  the  house  where  500  bushels  or  more 
had  been  stored  at  the  threshing.  It  api)ears  that  there 
were  about  800  bushels  of  oats  which  were  also  subject  to 
the  mortgage  of  plaintiff.  There  were  120  acres  of  corn, 
which  is  stated  to  have  been  in  a  very  unsatisfactory  con- 
dition at  that  time.  Defendant  had  several  teams  and  a 
number  of  cattle.  The  sheriff  testifies  that  he  had  shortly 
before  held  an  execution  against  him,  under  which  he 
could  not  find  pi-operty  upon  which  to  levJ^  Defendant's 
stock  was  covere<i  with  mortgages.  Testimony  of  plain- 
tiff and  his  attorney  that  they  deemed  plaintiff's  claim 
insecure  was  tendered  and  refused.  Probably  the  lat- 
ter testimony  was  unnecessary,  as  the  commencing  of 
the  action  itself  was  a  solemn  declaration  of  the  same 
thing.  The  rulings  of  the  trial  court  excluded  all  evidence 
of  the  offers  of  plaintiff  to  accept  a  new  mortgage  upon  a 
part  of  the  wheat  in  the  bin,  and  permit  a  sale  of  the  rest 
if  defendant  wished  to  do  that.  As  tending  to  show  the 
good  faith  of  plaintiff  and  the  intentions  of  defendant  with 
reference  to  disposing  of  the  rest  of  the  wheat,  it  would 
seem  that  this  evidence  should  have  been  received.  As  it 
was  duly  tendered,  and  much  of  it  taken  and  afterwards 
stricken  out,  it  should  be  considered  in  determining 
whether  or  not  there  was  enough  evidence  to  take  the  case 
to  the  jury.  The  trial  court  seems  to  have  thought  that, 
as  long  as  there  was  actually  enough  left  to  satisfy  plain- 
tiff's claim,  he  bad  no  right  to  take  any  steps  in  anticipa- 
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tion  of  threatened  action  of  defendant.  This  would  not 
seem  to  be  the  case,  even  with  only  the  clause  in  the  mort- 
gage providing  for  a  foreclosure,  if  the  mortgagee  should 
deem  himself  insecure.  In  Case  Plow  Works  v,  Marr^  33 
Neb.  215,  which  sustains  the  taking  of  a  threshing  machine, 
because  it  was  left  unhoused,  and  one  of  the  makers  of  the 
notes  for  it  had  left  the  state,  the  first  note  was  paid,  and 
the  other  two  were  only  for  f  226  each.  The  machine  was 
sold  for  foOO,  but  the  taking  of  it  before  either  of  the 
notes  was  due,  in  anticipation  of  passible  loss,  is  upheld. 

Of  course  there  can  be,  in  this  state,  no  arbitrary  dis- 
cretion in  taking  property  before  a  mortgage  is  due.  The 
mortgagee,  in  taking  the  contract  pjiyable  at  a  future  time, 
impliedly  agrees  to  await  that  time.  Ncwlean  v.  OUofi^  22 
Neb.  717;  Lichicnhergcr  v,  Johnson^  32  Neb.  185;  Rector- 
Wilhelmy  Co,  r.  Nisscn,  35  Neb.  716 ;  Broic^  v.  Hogwn,  49 
Neb.  746.  He  need  not  wait,  however,  till  loss  is  actually 
incurred  before  attempting  to  protect  himself. 

In  the  present  case,  too,  there  is  evidence  tending  to 
show  that  one  of  the  absolute  conditions  of  the  mortgage — 
the  disposing  of  a  part  of  the  property — had  been  broken. 
It  fjeems  clear  to  us  that  there  was  sufficient  evidence 
tendered  in  this  case  to  require  its  submission  to  a  jury, 
and  that  the  learned  trial  judge  was  in  error  in  giving  his 
peremptory  instructiob. 

The  holding  in  Gillilan  v.  Kendall,  26  Neb.  82,  aiid  Fines 
V.  BoHn,  36  Neb.  621,  that  a  mortgage  upon  growing  crojw 
is  not  notice  to  any  one  who  buys  the  same  grain  in  open 
market  after  harvest,  would  be  calculated  to  render  the 
mortgagc^^  uneasy  when  500  bushels  of  the  wheat  had  dis- 
appeared within  less  than  three  weeks  after  threshing. 
The  suggestion  in  Gillilan  r.  Kendall  that  the  evident  need 
which  the  farmer  has  for  using  coarse  grains  as  feed  may 
imply  a  consent  that  he  may  so  use  them,  would  weaken 
the  setMirity  on  the  oats  and  corn,  and,  upon  a  considera- 
tion of  the  whole  case  made,  there  seems  no  doubt  that 
plaintiif  was  entitk^l  to  have  the  good  faith  of  his  claim 
of  insecurity,  as  well  as  of  a  disposition  of  a  part  of  the 
mortgaged  property,  passed  upon  by  the  jury. 
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It  is  recommended  that  the  judgment  of  the  district 
conrt  be  reversed^  and  the  cause  remanded  for  further  pro- 
ceedings. 

EiBKPATBiGK  and  LoBiNGiER,  CO.,  concuT. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion^  the  judgment  of  the  district  court  is  reversed 
and  the  cause  remanded  for  further  proceedings. 

Bhvebsbd  and  rbmandbd. 


WiMJAM  PiFESB,  Administrator  of  the  Estate  of  Ray- 
mond O.  FlFBR^  DbCBASBD^  v.  MiLTON  BuRCH  HT  AI4. 

Fnja>  Masoh  18,  1903.    No.  12,729. 

Lord  CampbeU'B  Act:  Nbgligenge:  Liabilttt  or  Emploteb.  An  em- 
ployer's act  of  nnbridling,  in  connection  with  the  driver,  a  mare 
theretofore  alwa^B  gentle  and  tractable,  and  putting  on  her  a 
halter,  and  then  leaving  her  ordinary  driver  to  lead  her  to  a  feed- 
box  to  eat,  and  doing  this  in  front  of  a  tent  on  the  state-fair 
grounds  without  unhitching  her  from  a  wagon,  to  which  she  was 
attached,  there  being  nothing  in  the  surroundings  apparently 
calculated  to  frighten  the  mare,  Jield,  not  negligent  nor  creating 
any  liability  of  the  employer,  although  Immediately  after  she  be- 
came unmanageable,  and  ran  over  the  driver  and  fatally  injured 
him. 

Error  to  the  district  court  for  Lancaster  county :    Ed- 
ward P.  Holmes,  District  Judgb.    Afflrmed. 

Royal  D.  Steams  and  James  G.  MoNemey^  for  plaintiff 
in  enK»r. 

William  M.  Morning^  Halleok  F.  Rose  and  WiUner  B. 
Comstock,  contra. 
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Hastings,  O. 

Plaintiff  in  error  in  this  case  instituted  an  action  in  the 
district  court  for  Lancaster  county  under  Lord  Campbell's 
act  to  recover  the  sum  of  f5,000  for  the  death  of  Raymond 
O.  Fifer.  The  latter  died  on  May  31,  1901,  as  a  result  of 
injuries  rec^ved  in  attempting  to  lead,  by  a  halter,  a 
horse  hitched  to  a  heavy  wagon,  after  the  bridle  had  been 
taken  off  by  defendants  on  the  state  fair  grounds. 

The  trial  court  instructed  the  jury  to  find  ft>r  the  de- 
fendants. It  instructed  the  jury  that  plaintiff  based  his 
sole  right  of  recovery  upon  the  negligence  of  the  defend- 
ants in  removing  the  bridle  from  the  horse;  that  negligence 
is  the  failure  to  do  what  reasonable  and  prudent  persons 
would  have  ordinarily  done  under  the  circumstances,  or 
the  doing  of  what  such  persons  would  not  have  done ;  that 
'  it  was  necessary  for  plaintiff  to  show  that  the  removal  of 
the  bridle  from  the  animal,  under  the  circumstances,  was 
something  which  a  reasonable  and  prudent  person,  under 
the  circumstances,  would  not  have  done.  The  trial  court 
also  told  the  jury  that  the  evidence  shows  that  the  animal 
was  tractable  and  gentle,  and  had  never  shown  any  vicious 
disposition,  and  that  after  the  bridle  was  removed  a  strong 
and  sufficient  halter  was  upon  the  horse,  and  that  defend- 
ants' act  in  removing  the  bridle  was  not  an  act  of  negli- 
gence under  all  of  the  circumstances,  and  would  warrant 
no  recovery  against  them.  The  court  also  instructed  the 
jury  that  a  fair  preponderance  of  the  evidence  showed  that 
the  deceased  had  hold  of  the  halter  and  was  standing  by 
the  horse's  side  when  it  took  fright  and  commenced  to  run, 
and  he  could  have  relinquished  his  hold  of  the  animal  and 
avoided  injury;  that  it  was  no  part  of  his  duty  to  risk 
injury  by  holding  the  animal,  and  whether  he  heard  de- 
fendants' advice  to  let  go  was  immaterial,  if  in  the  exercise 
of  ordinary  prudence  and  caution  he  could  see  danger  in 
retaining  hold  of  the  animal,  and  failed  to  let  go,  he  could 
recover  nothing  in  this  action.  The  court  also  instructed 
the  jury  that  tiie  testimony  showed  that  a  young  boy  was 
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in  the  wagon  at  deceased's  invitation  at  the  time  of  the 
accident,  and  if  the  deceased  could  see  the  danger  of  the 
boy,  and  as  an  act  of  heroism  sought  to  save  him  from 
injury,  then  he  assumed  all  responsibility  on  his  part  for 
any  danger  he  placed  himself  in  by  his  act  at  the  time  of 
the  injury  complained  of. 

The  validity  of  these  instructions  seems  to  depend  upon 
the  question  of  whether  or  not,  in  view  of  all  the  circum- 
stances, the  unbridling  of  the  horse,  while  attached  to  a 
wagon  in  the  fair  grounds,  and  turning  her  over  to  de- 
ceased to  be  led  to  a  feed-box,  was  an  act  of  negligence. 
rf  it  was,  and  only  a  fair  preponderance  of  the  evidence 
showed  contributory  negligence  of  thew  deceased,  that  ques- 
tion should  have  been  submitted  to  the  jury;  and  if  the 
boy  in  the  wagon,  although  there  by  the  deceased's  in- 
vitation, was  placed  in  danger  by  the  negligent  act  of  the* 
defendants  in  taking  oflf  the  bridle,  any  risk  taken  by  th(» 
deceased  in  order  to  save  the  boy  would  not  be  contribu- 
tory n^ligence,  unless  it  was  an  act  of  rashness  under  the* 
circumstances,  and  the  incurring  of  a  danger  wliich  no 
prudent  person  would  hazard,  even  for  such  a  puq)()S(». 

The  essential  question,  therefore,  seems  to  ]>e  whethei- 
or  not  the  trial  court  was  right  in  telling  the*  jury  that  it 
was  not  negligence  on  defendants'  part  to  remove  the 
bridle.  If  it  w^as  negligence,  it  would  seem  that  the  whole 
question  of  contributoi-y  negligence,  and  of  the  right  of 
the  deceased  to  interpose  to  save  the  boy  in  the  Avagon, 
should  have  gone  to  the  jury. 

The  animal  in  question  was  a  Clydesdale  mare  weigh- 
ing sixteen  hundred  and  fifty  pounds.  She  had  l>een  in 
use  by  the  defendants  since  the  preceding  February.  She 
had  previously  to  that  l>een  owned  by  a  Mr.  Tewkesbury, 
who  used  her  at  first  to  work  on  a  well  machine  drawing  a 
rope  attached  to  a  singletree.  The  latter  was  ccmstantly 
coming  in  contact  with  her  heels  but  did  not  disturb  her. 
Later  she  was  used  by  Mrs.  Tewkesbury  and  the  cliildreii 
of  the  family  to  drive  to  a  buggy  and  a  tw^o-seated  car- 
riage as  a  family  horse.    Mrs.  Burch,  defendant^  and  her 
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aged  mother,  on  two  occasions  rode  with  only  Mrs.  Tewko- 
bury  and  the  latter^s  sister  in  the  surrey  through  the 
streets  of  Lincoln. 

There  is  evidence  by  deceased's  father,  and  by  the  sur- 
geon who  attended  at  the  time  of  the  accident,  that  Mr. 
Burch  said  at  the  time  he  had  often  told  deceased  that  if 
the  mare  "took  one  of  her  spells  to  let  her  go."    Mr.  Burch 
denies  this,  and  says  he  knew  nothing  of  any  spells  on  the 
mare's  part;  that  what  he  did  say  was  that  he  had  told 
deceased  on  this  occasion  to  let  her  go  and  that  some  spdl 
was  on  her.    This  conversation  is  the  only  thing  tending 
in  any  way  to  indicate  any  previous  misconduct  of  the 
animal.  The  uniform  testimony  of  all  the  witnesses  is 
that  she  was  a  remarkably  gentle  and  tractable  horse,  and 
was  so  considered  by  all  who  at  any  time  had  to  do  with 
her. 

On  the  day  in  question  the  defendants,  who  had  been 
(^ngaged  in  gathering  the  tents  furnished  by  them  to  the 
Dunkards'  meeting  on  the  fair  grounds,  had  stopped  for 
noon  at  their  supply  tent.  Deceased,  who,  in  working  for 
defendants,  had  principal  charge  of  the  mare,  drove  her 
and  the  wagon  about  forty  rods  to  the  race  track  to  water 
her,  and  a  lK>y  of  twelve  who  had  been  assisting  to  gather 
tent  stakes  rode  with  him,  and  sat  in  the  wagon  while  he 
drew  water  in  a  bucket  for  her.  After  watering  they  drove 
back  and  stopped  at  the  supply  tent.  Mr.  Burch,  with  the 
assistance  of- the  deceased,  slipped  off  her  bridley  while 
deceased  slipped  on  the  halter.  He  then  turned  to  hang  up 
the  bridle.  His  attention  and  that  of  the  persons  in  the 
tent  was  attracted  by  loud  calls  of  "Whoa"  from  deceased, 
and  the  mare  was  seen  trotting  away,  with  deceased  hold- 
ing the  halter  and  trying  in  vain  to  stop  her.  Mr.  Burch 
called  to  the  boy  of  twelve,  who  was  still  in  the  wagon,  to 
jump  out,  and  to  deceased  to  let  the  mare  go.  Neither 
obeyed.  The  boy  says  his  clothes  caught  on  the  seat 
Probably  he  was  too  frightened  to  get  them  loose.  The 
man  seems  to  have  tried  to  get  in  front,  and  get  the  mare 
by  the  head.  He  only  succeeded  in  getting  her  to  trample 
him  down  and  draw  the  heavy  wagon  over  him. 
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It  seems  that  it  was  proposed  by  some  one,  when  the 
wagon  was  stopped  before  the  tent,  to  unhitch  the  mare,  but 
it  was  determined  that  it  was  unnecessary ;  that  her  bridle 
be  removed,  and  the  halter  put  on,  and  she  led  to  the  feed- 
box.  Whose  propositions  these  were  does  not  appear,  but 
in  carrj-^ing  them  out  the  boy  says  that  after  Mr.  Burch 
started  away  with  the  bridle  the  mare  looked  back  at  the 
wagon  and  started;  that  Fifer  i)artly  stopped  her,  and 
she  looked  back  again  and  started  faster,  and  Fifer  ran 
along  at  her  side  for  a  while,  and,  in  some  way,  reaching 
for  her  head,  fell  down,  and  she  stepped  on  him  twice  and 
the  wagon  passed  over  him,  as  has  been  stated.  The  boy 
stayed  in  the  wagon  and  was  taken  out  unhurt  when  the 
mare  was  caught  just  outside  the  fair-ground  gate,  from 
which  place  Mr.  Burch  led  the  mare  back  to  the  tent 

We  are  constrained  to  think  that  the  trial  court  was 
right,  and  that  in  taking  off  the  bridle  from  this  mare, 
and  helping  to  put  on  her  halter,  and  leaving  her  driver 
to  lead  her  up  to  the  feed-box,  there  was  no  negligence  on 
the  part  of  the  defendant  Milton  Burch  for  which  defend- 
ants should  in  any  manner  be  held  liable. 

It  is  recommended  that  the  judgment  of  the  trial  court 
be  affirmed. 

KiBKPATBiCK  and  LoBiNGiEnt,  OC.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
oianion,  the  judgment  of  the  district  court  is 


Affirmbd. 
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Walter  K.  P.  Vila  bt  al.,  appbllbhs,  v.  Grand  Island 
Electric  Light,  Iob  &  Gold  Storage  Company,  Im- 
pleaded WITH  Kbxford  E.  Hulbtt  bt  al.,  Intbb- 

VBNBRS^  APPELLANTS.* 

FiusD  Mabch  18,  1903.    No.  12,342. 

1.  Beceivership:   AirciLLABr  Remedy.    A  receivership  is  a  purely  an- 

cillary remedy  and  can  not  be  maintained  in  a  proceeding  in- 
stituted solely  for  that  purpose. 

2.  Beceiver:    Gobpobate  Pbopbrty:    Jubisdioi'ion.    Unless  expressly  au- 

thorized by  statute,  a  court  has  no  jurisdiction  to  appoint  a  re- 
ceiver of  corporate  property  upon  grounds  which  would  not  be 
sufficient  were  the  owner  a  natural  person. 

3. :  MoBTOAGEE.  A  receiver  can  not  be  appointed  at  the  in- 
stance of  a  mere  mortgagee  for  property  not  covered  by  the  mort- 
gage. 

4. :  JuBiSDiCTioN :   Notice.    Jurisdiction  to  appoint  a  receiver  of 

corporate  property,  can  not  be  conferred  by  the  mere  consent  of 
the  corporation  where  neither  equitable  nor  statutory  grounds 
exist  and  where  other  parties  whose  rights  are  affected  have  not 
been  notified;  nor  is  a  stockholder  cojicluded  by  such  an  order. 


Appeal  from  the  district  court  for  Hall  county :  John 
B.  Thompson,  District  Judge.    Reversed. 

Gliarles  G.  Ryan  and  Richard  C.  Glanville  {Leo  Cleary, 
on  motion  for  relieariug),  for  appellants. 

William  H.  Thompson  and  Virgil  0.  Strickler^  contra^ 

Lobingier,  C. 

On  December  6, 1900,  appellees  filed  in  the  district  court 
for  Hall  county  a  petition  making  the  Grand  Island  Elec- 
tric Light,  Ice  &  Cold  Storage  Company  a  defendant,  al- 
leging that  it  had,  on  June  18,  previous,  mortgaged  its 
plant  and  other  property  to  appellee  Vila  for  |15,000;  that 
f4,000  of  this  had  been  used  for  other  puri)oses  than 
paying  off  a  prior  mortgage  as  agreed;  "that  said  defend- 

♦  Rehearing  allowed.    See  opinion,  p.  233,  post. 
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ant  is  now  and  will  be  wholly  unable  to  pay  the  interest 
OP  any  part  thereof  to  become  due  on  its  said  mortgage 
indebtedness  on  January  1,  1901;  that  defendant  is  also 
wholly  without  ability  or  means  to  pay  any  part  of  its 
floating  indebtedness  amounting  to  about  the  sum  of 
eighty-six  hundred  and  sixty-two  dollars  (f8,662)  and  its 
creditors  are  threatening  to  attach  the  mortgaged  prop- 
erty hereinbefore  described";  that  defendant  had  failed 
to  keep  its  plant  in  repair  as  required  by  the  mortgage; 
and  that  by  the  terms  of  the  mortgage  the  noncompliance 
with  its  covenants  entitled  plaintiff  to  an  appointment  of 
a  receiver.  Another  clause  of  the  mortgage  quoted  in  the 
petition  authorizes  such  appointment  "upon  the  com- 
mencement of  suit  to  foreclose,"  and  the  petition  contained 
tiie  folloTving  prayer :  "Wherefore  the  plaintiffs  pray  that 
a  receiver  be  appointed  for  defendant  and  the  said  receiver 
be  given  authority  to  do  each  and  all  of  the  things  men- 
tioned in  said  mortgage,  to  wit:  To  take  possession  of 
all  the  defendant's  property  covered  by  said  mortgage  and 
to  manage  and  operate  tie  business  and  to  collect  its 
income  and  profits  and  to  apply  the  same  upon  the  expenses 
and  charges  for  maintaining  and  operating  said  business 
and  paying  the  obligations  secured  by  plaintiffs'  mortgage 
and  for  such  other  and  further  relief  as  to  the  court  may 
seem  meet  and  proper." 

On  the  ijext  day  the  following  answer  waa  filed  on  be- 
half of  the  defendant : 

"Now  comes  the  above  named  defendant  and  for  answer 
to  the  plaintiff's  petition  admits  the  facts  therein  stated 
and  consents  to  the  appointment  of  a  receiver  in  this  ac- 
tion as  prayed  in  the  plaintiffs'  petition." 

On  the  same  day  a  receiver  was  appointed  to  take  charge 
of  the  "property,  business  and  assets  of  the  defendant" 
(part  of  which  is  enumerated),  "and  all  other  property  of 
every  kind  or  character,  belonging  to  or  pertaining  to  said 
defendant  and  its  business."  By  the  terms  of  this  order 
the  receiver  is  directed,  inter  aliaj  "to  operate  and  carry 
on  the  business  of  the  defendant."    The  next  order  ap- 
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I)earing  in  the  record  is  dated  March  5,  1901,  and  recites 
"that  it  is  fop  the  best  interest  of  the  parties  hereto,  of  the 
said  trust  and  all  persons  interested  therein  that  the  busi- 
ness of  the  said  defendant,  the  Grand  Island  Electric 
Light,  Ice  &  Cold  Storage  Company  be  speedily  closed  and 
the  affairs  thereof  wound  up  as  soon  as  possible."  In  this 
order  also  the  receiver  is  directed  to  notify  all  creditors  of 
the  defendant  to  file  their  claims.  It  does  not  appear  in 
the  record  upon  what  this  order  is  based  or  at  whose  in- 
stance it  was  obtained.  On  March  25,  the  several  appel- 
lants filed  individual  petitions  of  intervention,  alleging 
the  recovery  of  judgments  before  a  justice  of  the  peace 
on  claims  for  labor  performed  in  defendant's  behalf.  The 
aggregate  amount  of  these  claims  was  about  |700,  and 
each  petitioner  prayed  that  his  claim  should  be  given 
preference,  and  alleged  that  the  property  in  the  hands  of 
the  receiver  included  about  $9,000  worth  of  personalty 
which  was  not  covered  by  plaintiffs'  mortgage,  and  each 
prayed  that  he  might  share  in  the  fund  arising  from  the 
sale  thereof.  An  order  granting  leave  to  intervene  as 
prayed,  was  entered  on  the  same  day  that  these  i)etition8 
were  filed,  and  on  the  following  day  the  receiver  filed  a 
report  as  to  the  condition  of  the  business,  in  which  he  rec- 
ommended a  speedy  sale  of  the  entire  property  in  his 
hands.  Objections  to  this  application  to  sell  were  filed  by 
the  interveners,  and  also  by  appellee  Kinkel,  a  stockholder 
in  the  defendant  corporation.  These  were  overruled,  and 
an  order  made  requiring  an  inventory  and  appraisement 
of  the  property,  in  pursuance  of  which  the  appraisers  fixed 
the  valuation  of  the  plant  in  the  aggregate  at  |25,000.  On 
May  6,  a  decree  was  rendered,  in  which  demurrers  to  the 
'several  petitions  of  intervention  were  sustained,  but  the 
claims  of  the  int<ir\'eners,  among  others,  were  allowed,  less 
the  court  costs  of  placing  them  in  judgment  By  this  de- 
cree, the  court  also  found  that  certain  of  the  property  in 
the  receiver's  hands  was  personalty  and  w^as  not  covered 
by  plaintiff's  mortgage,  but  it  also  found  "that  all  of  the 
property,  goods  and  francliises,  real,  personal  or  mixed, 
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coming  into  the  bands  of  the  said  receiver,  save  that  which 
is  herein  specifically  found  to  be  personal  property,  is 
covered  by  the  said  plaintiff's  jnortgage."  The  decree 
directed  a  sale,  subject  to  the  mortgage,  of  all  property 
covered  thereby,  and  a  separate  sale  of  the  remaining  per- 
sonalty, and  on  June  8  the  entire  property  was  sold  to  Q. 
H.  Payne,  trustee,  president  of  appellee  Payne-Knox  Com- 
pany, for  |2,800  for  the  mortgaged  property  and  |150  for 
the  balance.  This  is  about  one-third  of  the  floating  debt 
alleged,  as  we  have  seen,  to  exist  at  the  beginning  of  the 
suit  Objections  to  confirmation  of  the  sale  were  filed  by 
interveners,  they  having  previously  objected  to  the  ap- 
praisement, but  these  were  overruled  and  the  sale  con- 
firmed on  June  22.  Interveners  bring  the  cause  here  by 
appeal,  attacking  both  the  decree  of  May  6,  directing  a 
sale,  and  also  the  order  of  June  22,  confirming  the  same. 
These  orders  are  both  made  a  part  of  the  transcript  which 
was  filed  here  October  11,  and  a  review  of  them  brings  be- 
fore us  also  the  question  as  to  the  validity  of  the  order 
appointing  the  receiver  {Seeds  Bry -Plate  Co.  v.  Eeyn 
Photo-Supply  Co. J  57  Neb.  214,  216),  for  if  this  was  in- 
valid the  subsequent  proce^ings,  being  based  thereon,  are 
necessarily  so. 

Apellants  contend  that  there  was  no  "suit  actually  com- 
menced and  pending"  as  required  by  section  267  of  the 
Code  before  a  receiver  may  be  appointed.  This  requirement 
is  jurisdictional.  "The  order  appointing  a  receiver  was 
void,  for  the  reason  that  it  wa«  made  when  there  was  no 
suit  pending."  Cooley,  J.,  in  Merchants^  c6  Manufacturers^ 
Nat  Bank  of  Detroit  v.  Kent  Circwit  Judge,  43  Mich.  292, 
296. 

"No  authority  is  given  by  the  statutes  of  this  state  to 
its  courts,  or  to  judges  thereof  in  vacation,  to  make  such 
an  appointment,  except  in  a  pending  suit,  nor  does  it  in- 
here in  any  of  them  under  their  general  jurisdiction  as 
courts  of  equity."  State  v.  Ross,  122  Mo.- 435,  456;  Of.  Tn 
re  Bra/nty  96  Fed.  257,  where  the  authorities  are  collated. 

Moreover,  the  suit  which  must  be  "actually  commenced 
19 
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and  pending^'  as  a  condition  precedent  to  an  api)ointinent 
of  a  receiver,  must  be  one  in  which  the  main  relief  sought 
is  independent  of  the  reoeivership.  The  latter  is  a  purely 
ancillary  remedy. 

"It  is  not  the  office  of  a  court  of  equity  to  appoint  re- 
ceivers as  a  mode  of  granting  ultimate  relief.  They  are 
appointied  as  a  measure  ancillary  to  the  enforcement  of 
some  recognized  equitable  right."  Baldwin,  J.,  in  Barber 
V.  International  Company  of  Mexico^  73  Oonn.  587,  593. 

"Unless,  possibly,  in  eases  provided  for  by  the  statute, 
the  appointment  of  a  receiver  can  only  be  made  in  aid  of 
the  main  action ;  although  such  appointment  may  be  a  part 
of  the  relief  sought  by  the  complaint."  State  v.  Union 
Nat.  Bank  of  Mmwie,  145  Ind.  537,  550. 

"The  appointment  is  not  the  ultimate  end  and  object  of 
the  suit,  but  is  merely  a  provisional  remedy  or  auxiliary 
proceeding."    State  v.  Ross^  122  Mo.  435,  456. 

Tested  by  these  authorities,  we  are  unable  to  say  tiiere 
wa«  "a  suit  actually  commenced  and  pending"  when  the 
receiver  in  this  case  was  appointed.  It  is  true  that  a  peti- 
tion had  been  filed  the  day  previous,  but  this  would  not 
constitute  such  a  suit,  unless  it  set  forth  grounds  institut- 
ing an  actual  controversy  and  demanding  substantial  re- 
lief beyond  the  mere  appointment  of  a  receiver. 

In  State  v.  RosSj  122  Mo.  435,  a  corporation  filed  a  peti- 
tion alleging  that  its  plant  was  heavily  incumbered,  and 
praying  for  the  appointment  of  a  receiver,  with  a  prayer, 
as  here,  for  general  relief.  A  receiver  was  appointed,  but 
upon  application  to  the  supreme  court  a  writ  of  prohibi- 
tion was  granted,  and  the  court  said  (p.  457)  :  "The  filing 
of  that  petition  no  more  instituted  an  actual  controversy 
between  contending  suitors  in  court,  than  would  the  filing 
of  a  copy  of  the  Ijord's  Prayer.  It  laid  no  foundation 
whatever  for  the  exercise  of  the  jurisdiction  of  the  court  to 
appoint  a  receiver,  unless  some  -ground  for  the  exercise  of 
that  jurisdiction  can  be  found  other  than  an  actual,  pend- 
ing controversy  in  the  court  which  undertook  its  exercise." 

The  petition  in  this  case  contains  no  prayer  for  specific 
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relief  other  than  the  apjyointment  of  a  receiver.  Some  of 
it»  allegations,  indeed,  resemble  those  of  an  ordinary  peti- 
tion to  foi*eelose  a  mortgaga  But  no  such  relief  is  asked, 
and,  waiving  the  question  whether  a  decree  of  foreclosure 
may  be  rendered  under  a  prayer  for  general  relief,  we 
have  searched  this  petition  in  vain  for  averments  which 
declare  plainti'flF's  right  to  a  foreclosure.  The  mortgage 
itself  is  not  attached  to  or  made  a  part  of  the  petition,  and 
while  some  of  its  provisions  are  quoted,  they  are  confined 
to  such  as  show  the  holder's  right  to  a  receiver;  they  set 
forth  no  default  which  would  entitle  him  to  foreclose.  The 
petition  conclusively  shows  not  only  that  the  principal 
debt  is  not  due,  but  that  not  even  the  first  coupon  had 
matured  at  the  time  the  proceeding  was  begun.  The  pe- 
tition merely  alleges  tliat  the  mortgagor  will  l>e  unable  to 
meet  this  when  the  coupon  shall  fall  due — ^nearly  a  month 
later.  Not  even  the  appointment  of  a  receiver  will  be  mad(» 
on  anticipated  grounds.  Chadron  Banking  Co.  r.  Ma- 
haney^  43  Neb.  214.  Much  less  will  a  deci-ee  of  foreclosure 
be  rendered.  Arid  not  only  does  the  petition  fail  to  state 
facts  which  authorize  a  foreclosure,  but  the  conduct  of 
plaintiffs  indicates  that  they  never  intended  to  seek  su(*h 
relief.  No  attempt  has  been  made  anywhere  in  the  prog- 
ress of  the  litigation  to  obtain  a  decree  of  foreclosure,  and 
the  defendant's  property  was  finally  purchased  by  the 
president  of  the  corporate  plaintiff  under  a  decree  which 
expressly  directed  the  sale  subject  to  and  not  by  virtue  of 
the  mortgage. 

Nor  can  this  petition  be  upheld  as  one  for  the  dissolution 
of  the  corporate  defendant  It  contains  no  prayer  that  the 
corporation  be  dissolved,  but,  on  the  contrary,  aaks  that  a 
receiver  be  appointed,  and  that  he  apply  the  income  "for 
maintaining  and  operating  said  business."  The  idea  of  a 
dissolution  does  not  appear  to  have  been  entertained  until 
March  5, — ^three  months  after  the  filing  of  the  i>etition — 
when  the  order  was  made  reciting  that  it  was  for  the  best 
interests  of  the  parties  that  the  affairs  of  the  corporation 
be  wound  up. 
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But  even  had  the  petition  contained  a  specific  prayer 
for  dissolution,  this  would  not  have  supplied  a  sufficient 
basis  for  the  appointment  of  a  receiver. 

"A  court  of  equity  has  no  inherent  power  as  such  to 
appoint  a  receiver  over  an  insolvent  corporation,"  Smith, 
Receivers  (3d  ed.),  sec.  288. 

"The  general  jurisdiction  of  equity  over  corporate 
bodies  does  not  extend  to  the  power  of  dissolving  the  cor- 
poration, or  of  winding  up  its  affairs  and  sequestrating  the 
corporate  property  and  effects,  in  the  absence  of  express 
statutory  authority.  And  courts  of  equity  will  not,  ordi- 
narily, by  virtue  of  their  general  equitable  jurisdiction,  or 
of  their  visitatorial  powers  over  corporate  bodies,  seques- 
trate the  effects  of  the  corporation,  or  take  the  manage 
inent  of  its  aflfairs  from  the  hands  of  its  own  officers  and 
(mtrust  it  to  the  control  of  a  receiver  of  the  court,  upon 
the  application  either  of  creditors  or  shareholders."  High, 
Receivers  (3d  ed.),  sec.  288. 

Our  legislature  has  enacted  statutes  which  anthoriz/C 
the  appointment  of  receivers  for  winding  up  the  affairs  of 
particular  corporations,  as  in  the  case  of  banks,  but  none 
of  these  apply  to  such  a  corporation  as  the  defendant  be- 
low. This  receivership  must  be  sustained,  if  at  all,  by  the 
general  statutory  provisions  relating  to  the  appointment 
of  receivers  or  by  the  general  rules  of  equity  jurisdiction. 

"In  the  absence  of  a  statutory  enlargement  of  equity 
jurisdiction,  a  receiver  of  a  corporation  will  not  be  ap- 
pointed unless  the  same  relief  would  be  given,  when 
claimed  in  an  action  against  an  unincorporated  associa- 
tion of  natural  persons."  Barber  v,  Inteimational  Com- 
pany  of  Mexico,  73  Conn.  587,  593. 

Our  statute  on  this  subject  is  similar  to  that  of  Iowa. 

In  M'uUiivc  i\  Pierce-Wallace  Puhlishing  Co.,  101  la. 
313,  323,  it  was  obser\ed  :  "We  haA^e  heretofore  held  that 
this  section*  does  not  authorize  the  dissolution  of  the  cor- 
poration by  a  court  of  equity,  nor  the  placing  of  its  prop- 
erty in  the  hands  of  a  receiver  which  practically  accom- 
plishes the  same  purpose." 

^  ♦"Code,  sec.  2903. 
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We  have  not  overlooked  Ponca  Mill  Co.  v.  Mikesell,  55 
Neb.  98,  but  we  find  nothing  there  to  change  our  conclu- 
fdons.  It  was  an  action  by  a  stockholder  to  establish  and 
foreclose  a  lien  upon  corporate  property,  and  by  the  same 
order  which  granted  him  this  relief  a  receiver  was  ap- 
pointed on  the  ground  that  the  majority  stockholders  were 
mismanaging  the  corporate  business  and  misappropriating 
corporate  property.  It  follows  Haywood  v.  Lincoln  hum-  ' 
her  Go.y  64  Wis.  639,  which  was  an  action  to  foreclose  a 
mortgage  executed  by  the  corporation.  In  both  cases, 
therefore,  the  plaintiffs  were  seeking  to  enforce  liens, 
and  the  receivership  was  not,  as  here,  the  sole  apparent 
purpose  of  the  proceeding.  ^In  both  cases  grounds  for  the 
appointment  of  a  receiver  existed  independent  of  the  fact 
that  the  defendant  was  a  corporation. 

But  if  we  were  permitted  to  overlook  the  f^t  that  no 
main  action  was  pending  when  this  receiver  was  ap- 
pointed, we  would  still  be  unable  to  uphold  the  order  of 
appointment  and  the  subsequent  proceedings  thereunder, 
because  it  resulted  in  the  sequestration  of  property  by  the 
receiver  to  which,  in  no  view  of  the  case,  was  he  entitled, 
v^he  petition  merely  prayed  that  he  be  authorized  to  take 
possession  of  the  "property  covered  by  said  mortgage,"  and 
this  would  have  be^i  the  limit  of  his  rightful  possession 
even  had  the  petition  sought  and  set  forth  grounds  for  a 
foreclosnre.  But  the  order  of  appointment  gave  him  pos- 
session of  "all  other  property  of  every  kind  or  character, 
belonging  to  or  pertaining  to  said  defendant  and  its  busi- 
ness." There  never  was  an  application  to  extend  the  re- 
ceivership to  other  property  and  this  part  of  the  order,  at 
least,  was  void  on  its  face.  Plaintiffs  were  not  entitled 
in  any  event  to  a  receivership  of  property  in  which  they 
had  no  definite  interest  Smith  v.  Wells ^  20  How.  Pr. 
(N.  Y.)  158. 

The  case  at  bar  strongly  resembles  State  v.  Union  Nat. 
Bank  of  Muncie,  145  Ind.  537,  where  a  similar  course  was 
followed  by  the  trial  court,  and  upon  appeal  it  was  ob- 
served (p.  551) :    "In  the  case  before  us,  the  plaintiff  had 
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no  judgment  or  other  general  lien  against  the  defendant's 
property.  His  only  lien  was  that  of  his  chattel  mortgage; 
and  without  a  suit  to  foreclose  that  mortgage  he  had  no 
right  to  a  receiver  even  for  the  property  covered  by  that 
mortgage.  Still  less  was  there  a  right  to  a  receiver  for 
property  not  covered  by  plaintiflF's  chattel  mortgage.  The 
rights  of  judgment  creditors  could  not  thus  be  cut  out  by 
one  who  had  no  judgment  or  other  lien  upon  the  defend- 
ant's property.  From  any  point  of  view,  therefore,  it  must 
l>e  apparent  that  the  court  had  no  jurisdiction  to  appoint  a 
receiver  in  this  case." 

In  the  case  at  bar  the  trial  court  distinctly  recognized 
that  tliere  was  property  in  the  hands  of  the  receiver  not 
inoludetl  in  the  mortgage,  for  it  directed  a  sale  of  this  apart 
from  the  other.  But  upon  what  possible  theory  had  plain- 
tiff a  right  to  seek  or  obtain  the  appointment  of  a  receiver 
of  thirt  nonmortgaged  property? 

Moreover,  while  the  court  ordered  a  sale  of  some  of  the 
pei-sonalty  without  subjecting  it  to  the  mortgage,  the 
record  shows  that  other  proi>erty  of  that  class  was  not  sold 
in  tliis  way,  for  the  decree  expressly  recites,  as  we  have 
s^H^n,  ''that  all  of  the  property  ♦  ♦  ♦  real,  personal  or 
mixed  ♦  ♦  ♦  gave  that  which  is  herein  specifically 
found  to  be  personal  property,  is  covered  by  the  said  plain- 
tiff's mortgage."  How  much  personal  property  was  thus 
included  in  the  mortgage,  we  have  no  means  of  knowings 
for  that  instrument  is  exceedingly  comprehensive  in  its 
'  terms  and  purports  to  include  "all  and  every  description 
of  personal  and  mixed  property." 

But  the  decree  plainly  shows  that  some  of  the  personal 
property  was  treated  as  covered  by  the  mortgage,  and  sold 
subject  thereto.  And  the  result  of  this  must  necessarily 
have  been  to  reduce  the  assets  from  which  interveners 
might  satisfy  their  claims. 

We  do  not  agree  with  counsel  for  appellants  that  the 
labor  claims  of  interveners  constitute  a  preferential  lien 
on  the  assets  of  the  corporation.  For,  as  we  interpret  the 
rule  in  Fosdick  v.  SchcUl^  99  U.  S.  235,  25  L.  ed.  339,  it 
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merely  upholds  the  discretionary  power  of  the  court  which 
appoints  a  receiver  to  ipipose  as  terms  of  the  appointment 
the  prior  payment  of  such  claims  as  these.  The  doctrine 
is  more  fully  elaborated  in  Fanners^  Loan  d  Trtist  Co.  v. 
Kmsas  City,  W,  &  N.  W.  R.  Co.,  53  Fed.  182.  But  while 
these  intereveners  may  have  had  no  liens  other  than  those 
afforded  by  their  judgments,  they  were  certainly  entitled 
to  shai-e  as  general  creditors  in  every  dollar  that  could  be 
realized  from  the  coi*porate  assets  uot  clearly  appi*opriated 
to  some  higher  claim. 

Now,  this  mortgage,  though  purporting  to  cover  per- 
sonalty, was  never  fik*d  as  a  chattel  mortgage  and  was, 
therefore,  in  respect  to  chattels,  'Sold  as  against  the  cred- 
itor of  the  mortgagor.''  (Compiled  Statutes,  ch.  32,  sec.  14 
(Arinotatetl  Statutes  5963).  These  inteneners  were  judg- 
ment creditors,  and  therefore  within  the  hotter  of  the 
rule  laid  down  by  this  court-  in  Farmers'  &  Merchants' 
Bank  of  York  r.  Anthony,  39  Neb.  343,  348.  Whether  it 
was  necessary  that  their  judgments  should  liave  ante- 
dated the  mortgage,  we  do  not  here  decide,  for  the  record 
discloses  that  in  any  event  the  receiver  took  possssion  of 
and  sold,  by  virtue  of  the  decree  complained  of,  property 
which  confessc:lIy  was  not  covered  by  the  mortgage. 

We  see  no  escape  then  from  the  conclusion  that  the  order 
appointing  this  receiver  was  made  without  jurisdiction  and 
that  the  subseijuent  proceedings  thereunder  were  invalid. 

We  are  cited  to  Common  wraith  Mutual  Fire  Ins.  Co.  v. 
Hayden,  60  Neb.  636,  and  Hawkins  r.  Glenn,  131  U.  S.  319, 
in  support  of  the  contention  that  appellant  Kinkel,  as  a 
Rto(*kholder,  was  bound  by  the  court's  order  as  regards  the 
defendant  corporation.  The  cases  referred  to  simply  an- 
nounce the  rule  that  a  stockholder  is  concluded  by  a  de- 
cree compelling  the  enforcement  of  a  corporate  duty.  But 
there  was  certainly  no  duty  on  the  p«irt  of  the  corporate 
defendant  below  to  consent  to  the  appointment  of  a  re- 
ceiver. Nor  was  it  or  any  other  party  bound  by  an  order 
which  the .  court  had  no  jurisdiction  to  make.  It  is  a 
familiar  rule  that  consent  never  confers  jurisdiction  over 
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the  subject-matter.     This  applies  in  the  case  of  receiver- 
ships as  completely  as  elsewhere. 

"Consent  of  the  parties  before  the  court  will  not  avail 
to  secure  resort  to  the  remedy  in  a  case  otherwise  improper, 
or  if  the  rights  of  other  persons  will  be  affected  adversely 
or  put  in  danger  of  violation."   Reach,  Receivers,  sec.  150. 

This  case  has  some  of  the  features  of  Mrrchants'  &  Man- 
ufacturers^ Nat.  Bank  of  Detroit  v.  Kent  Circuit  Judge, 
43  Mich.  292,  where  Cooley,  J.,  said  (p.  298)  :  "We  do 
not  enlarge  upon  this  aspect  of  the  case,  as  it  is  not  neces- 
sary here;  but  it  must  be  manifest  that  the  parties  were 
creating  a  trust  by  means  of  the  mortgage  and  of  a  consent 
order  which  could  not  stand  the  test  of  the  law.  ^  *  * 
It  resembles  very  closely  an  attempt  by  circuitous  methods 
to  avoid  a  legal  principle." 

In  this  case  the  consent  of  those  now  complaining  was 
never  sought  or  obtained.  Although  the  petition  distinctly 
averred  that  tluMH*  were  creditors  who  "are  threatening  to 
attach,"  and  although  the  statute  expressly  requires  that 
notice  of  an  application  for  a  iv(*eiver  shall  be  given  "to 
all  parties  to  be  affected  thereby"  (Code  of  Civil  Proced- 
ure, sec.  267),  none  of  the  interveners  now  holding  judg- 
ments against  the  corporate  defendant  were  notified,  or 
given  an  opportunity  to  be  heard  as  to  the  order  appoint- 
ing the  receiver. 

Under  these  circumstances,  the  mere  fact  that  they  did 
not  except  to  the  order  should  not  prevent  a  review  of  it 
hera  And  in  any  event  these  objections  being  jurisdic- 
tional, nmy  l>e  raised  even  in  the  appellate  court  for  the 
first  time.  City  of  Lansing  v.  Ch\ca{)0,  M.  d  8t  P.  R.  Co., 
85  la.  215;  Orcutt  v.  Hanson,  71  la.  514. 

There  are  other  questions  presented  in  appellants'  brief, 
but  as  their  solution  is  not  necessary  to  a  determination 
of  the  case,  we  will  not  further  prolong  the  limits  of  this 
opinion.  We  recommend  that  the  decree  of  May  6,  and  the 
order  of  June  22,  confirming  the  sale,  be  reversed,  and  that 
the  order  appointing  the  receiver  be  vacated. 

Hastings  and  Kirkpatrick,  CC,  concur. 
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By  the  Ck>urt :  For  the  reafions  stated  in  the  foregoing 
opinion,  the  decree  of  May  6,  1901,  and  the  order  of  con- 
firmation of  June  22,  1901,  are  reversed,  and  the  order 
appointing  the  receiver  is  vacated. 

Rbvhbsbd. 

The  following  opinion  on  rehearing  was  filed  December 
2, 1903.    Judgment  of  reversal  adhered  to: 

1.  Petition:  No  Cause  ot  Aotion:   Appellate  Coubt.    The  question  of 

whether  a  petition  states  a  cause  of  action  or  discloses  grounds 
sufficient  for  the  granting  of  equitable  relief,  may  be  raised  at 
any  stage  of  the  proceedings  in  the  appellate  court,  up  to  and  in- 
cluding the  filing  of  a  motion  for  a  rehearing. 

2.  Prayer  for  General  Equitable  BeUef.    A  prayer  for  general  equi- 

table relief,  coupled  with  that  of  one  for  specific  relief,  can  not  be 
extended  so  as  to  warrant  the  granting  of  relief  not  embraced 
within  and  comprehended  by  the  allegations  of  fact  contained  in 
the  pleading. 

8.  Appointment  of  a  Beceiver:  Is  Ancillabt  Remedt.  The  appoint- 
ment of  a  receiver  in  an  equitable  action  Is  ordinarily  an  an- 
cillary remedy,  provisional  In  character,  and  incidental  to  the 
main  object  or  purpose  of  the  suit 

urisdiction  to  Appoint  a  Beceiver.  Save  in  certain  classes  of  suits 
'in  equity  which  constitute  well-recognized  exceptions,  the  jurisdic- 
tion of  courts  of  equity  does  not  warrant  the  appointment  of  a 
receiver  to  take  charge  of  and  administer  the  property  and  busi- 
ness of  a  corporation  in  an  independent  action,  where  that  is 
the  main  object  and  purpose  of  the  suit  and  the  sole  and  only 
relief  asked  for. 

5.  Defective  Petition.    Petition  In  the  case  at  bar  examined,  construed, 

and  held  defective  in  substance,  and  Insufficient  to  support  the 
orders  of  the  court  appointing  a  receiver  to  take  charge  of  and 
sequestrate  the  property  and  business  of  the  defendant  corpora- 
tion, directing  a  sale  thereof,  and  the  confirmation  of  the  sale 
made  under  such  orders. 

6.  Jurisdiction  of  Equity  Courts  Over  Ck>rporation.    In  the  absence  of 

statutory  authority,  courts  of  equity  do  not  possess  jurisdiction 
over  corporate  bodies  to  the  extent  of,  on  the  application  of 
private  parties,  appointing  a  receiver,  sequestrating  the  property 
and  business  and  selling  the  same  through  the  instrumentality 
of  such  receiver,  and  thereby  wind  ni  the  affairs  and  terminate 
the  business  and  indirectly  dissolve  the  corporation. 
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7.  Stare  Decisis.  The  former  judgment  of  reversal  in  Vila  v.  Orand 
liland  Electric  Light,  Ice  d  Cold  Storage  Co.,  ante,  p.  222,  ad- 
hered to. 


HOLGDMB,  J. 

A  rehearing  haying  been  granted,  this  cause  has  been 
submitted  on  oral  arguments  and  printed  briefs  for  further 
consideration.  The  opinion  heretofore  fomiulated,  pre- 
pared by  one  of  the  commissioners,  is  found  under  the 
title  Vila  v,  Orand  Island  KlectHc  Lights  Ice  &  Cold 
Storage  Co.  and  others,  as  interveners,  anfCy  p.  222.  The 
case  is  there  quite  fully  stated  and  a  repetition  will  here 
be  avoided  as  far  as Js  consistent  with  a  proper  discussion 
of  the  subject  in  the  present  opinion.  Gauged  by  the 
pleadings,  and  the  procedings  had  and  done  thereunder, 
the  suit  appears  to  have  been  instituted  by  a  mortgagee  of 
the  plant  and  property  of  the  defendant  corporation  for 
the  purpose  of  having  its  property  sequestrated,  and, 
through  the  aid  of  a  receiver,  its  affairs  wound  up  by  a 
sale  of  the  property  and  a  division  of  the  assets  among 
those  entitled  thereto.  The  suit  in  it^  practical  workings 
has  many  of  the  .earmarks  of  a  proceeding  had  under. our 
statute  for  the  appointment  of  a  receiver  and  the  winding 
up  of  the  business  of  an  insolvent  banking  corporation  in- 
corporated under  the  laws  of  this  state.  The  plaintiflFs,  as 
trustee  and  cestui  que  trusty  were  the  owners  and  holders 
of  certain  bonds  executed  and  delivered  by  the  defendant 
company,  and  secured  by  a  mortgage  on  its  plant,  con- 
sisting of  both  real  and  personal  property.  The  defendant 
company  at  the  time  of  the  institution  of  the  suit  filed  its 
answer,  admitting  the  truth  of  the  allegations  of  the  peti- 
tion and  consenting  to  the  appointment  of  a  receiver  as 
therein  prayed  for.  The  essential  averments  of  the  peti- 
tion which  it  seems  advisable  here  to  state  for  the  purpose 
of  the  fnriiher  diEv^ussion  of  the  case  are  in  substance  as 
follows :  That  it  wai^  agreed  by  the  defendant  when  the 
loan  was  made^  evidenced  by  the  bonds  executed  at  the 
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time  and  described  in  the  petition,  that  the  proceeds 
should  be  used  to  pay  oflf  a  prior  mortgage,  and  the  bal- 
ance for  the  completion  of  the  plant ;  tliat  prior  to  the  in- 
ception of  the  litigation,  the  plaintiff  learned  for  the  first 
time  that  a  large  proportion  of  the  procetnis  of  the  loan 
so  made  had  been  misappropriated  and  used  for  other 
purposes,  and  that  the  plant  renuiined  in  an  unfinished 
and  incomplete  condition;  that  the  defendant  was  at  the 
time,  and  would  be,  wholly  unable  to  pay  the  interest  or 
any  part  thereof  thereafter  and  within  a  short  time  to 
become  due  on  the  mortgaged  indebtedness,  and  was  wholly 
\\ithout  ability  to  pay  any  part  of  its  floating  indebted- 
ness, amounting  to  a  large  sum,  and  that  its  creditors  were 
threatening  to  attach  the  mortgagt*d  property;  that  the 
defendant  was  entirely  without  credit,  unable  to  purchase 
supplies  needed  in  its  business,  was  without  immey,  and 
that  its  business  was  likely  to  be  stopped  either  by  at- 
tachment suits  or  because  of  its  inability  to  procure  the 
necessary  uiaterials  and  appliances;  and  that  should  the 
business  be  discontinued,  the  value  of  tlie  property  would 
be  greatly  diminished,  the  public  put  to  great  inconven- 
ience and  great  financial  loss  ensue.  The  mortgage,  it 
was  averred,  contained  the  following  provisions:  That 
the  defendant  agreed  to  keep  all  the  buildings,  ma- 
chinery, engines,  ete.,  in  good  repair  and  condition,  and 
that  such  agreement  had  not  Ix^en  kept;  that  the  mort- 
gage also  provided  that  in  case  of  default  in  the  payment 
of  the  bonds  or  interest,  or  failure  to  comply  with  any  of 
its  t^^rms,  the  trustee  should  thereupon  become  entitled 
to  the  api>ointment  of  a  receiver  to  take  possession  of  the 
property,  manage  and  opc^rate  the  business,  collect  the 
income  and  profits,  apply  the  same  on  the  expt^nse«  and 
charges  for  maintaining  the  plant  and  busint^ss,  and  pay- 
ing the  obligations  secured  by  such  mortgage.  Wherefore 
it  is  prayed  that  a  receiver  be  appointed  and  given  au- 
thority to  do  each  and  all  of  the  things  mentioned  in  the 
mortgage,  to  wit,  to  take  possession  of  the  property  cov- 
ered by  the  mortgage  and  manage  and  operate  the  busi- 
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nesB,  collect  its  income  and  profits,  and  apply  the  same 
upon  expenses  and  charges  for  maintaining  and  operating 
the  business,  and  in  paying  the  obligations  secured  by 
plaintiflF's  mortgage,  and  for  such  other  and  further  relief 
as  to  the  court  may  seem  meet  and  proper.  Upon  the  filing 
of  the  petition  and  the  answer  of  the  defendant  company, 
a  receiver  was  appointed,  who  qualified,  took  i)0S8essi(Hi 
of  the  property  of  the  defendant  corporation  and  man- 
aged its  business  until  it  was  sold  at  receiver's  sale  under 
order  of  court,  which  sale  was  afterward  confirmed,  and 
from  which  orders  and  decrees  an  appeal  is  prosecuted 
by  the  interveners,  one  a  stockholder  of  the  corporation, 
and  the  others  general  creditors  who  had  reduced  theip 
demands  to  judgment  before  intervening  in  the  action. 
To  the  report  of  the  receiver  advising  a  sale  of  the  prop- 
erty and  the  order  of  the  court  directing  the  sale  and  the 
confirmation  thereof  when  made,  the  interveners  objected, 
protested,  and  excepted,  but  Tidthout  avail. 

Counsel  for  appellee  devote  a  portion  of  their  ail- 
ment to  the  question  of  whether  these  intervening  parties 
can  be  heard  to*  complain  on  appeal  after  going  into  court 
and  asking  to  have  their  judgments  satisfied  out  of  the 
corporate  property,  and  after,  as  is  claimed,  the  stock- 
holder had  assisted  in  and  consented  to  the  appointment 
of  a  receiver.  This  phase  of  the  case  may,  we  think,  be 
properly  disposed  of  by  the  suggestion  that  in  our  judg- 
ment the  pivotal  point  of  the  whole  controversy  and  the 
chief  inquiry  to  be  made  are  with  relation  to  the  suiB- 
ciency  of  the  petition  filed  in  the  case,  and  whether  op 
not  it  states  a  cause  of  action  or  discloses  equitable 
grounds  for  the  granting  of  the  relief  prayed  for  or  granted 
to  the  plaintiffs. 

It  has  frequently  been  held  that  the  question  of  the  suflB- 
ciency  of  a  petition,  and  whether  it  states  a  cause  of  action, 
may  be  raised  at  any  step  of  the  proceedings,  even  in  the 
supreme  court  on  an  appeal,  and  is  open  for  consideration 
in  the  appellate  court  at  any  time  until  and  including  the 
filing  of  a  motion  for  a  rehearing.    Kemper  v.  Renahoijo, 
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58  Neb.  513 ;  State  v.  Moores,  58  Neb.  285.  If  the  petition 
filed  in  this  caBe  does  not  state  a%  cause  of  action,  if  it  is 
defective  in  substance,  if  its  allegations  do  not  warrant 
the  granting  of  any  equitable  relief,  then  such  defect  is 
open  for  consideration,  and  the  participation  of  the  in- 
terveners and  appellants  in  the  proceedings  had  in  the 
court  below  can  in  no  wise  preclude  them  from  urging  th(? 
insufSciency  of  the  i>etition  to  support  the  orders,  decrees 
and  judgment  of  the  court  entertaining  jurisdiction  and 
trying  the  cause  below.  While  the  prayer  to  the  petition 
contains  a  request  for  general  equitable  relief,  it  must, 
we  think,  be  admitted  that  it  can  not  be  extended  so  as  to 
warrant  the  granting  of  relief  not  embraced  within  or 
comprehended  by  the  allegations  of  the  pleading.  To  be 
sure,  the  prayer  for  relief  is  a  part  of  the  petition,  but  it 
is  no  portion  of  the  statement  of  facts  required  to  con- 
stitute a  cause  of  action.  Consequently,  while  it  may  be 
broader  than  the  allegations  of  the  petition,  the  cause  of 
action  pleaded  can  not  be  enlarged  or  made  the  basis  for 
the  granting  of  relief  other  than  that  warranted  by  the 
allegations  of  facts.  Fox  v.  ChraveSj  46  Neb.  812,  816,  and 
authorities  cited  therein. 

An  examination  of  the  petition  in  the  case  at  bar  ren- 
ders it  obvious  that  no  cause  of  action  is  stated  therein 
disclosing  a  right  to  the  recovery  of  a  money  judgment  for 
the  amount  called  for  by  the  bonds,  bv  any  portion  thereof, 
or  for  a  foreclosure  of  the  mortgage  in  satisfaction  of  any 
sum  which  might  be  found  to  be  due ;  in  other  words,  none 
of  the  debt  secured  by  the  mortgage  had  at  the  time  ma- 
tured, and  there  was  no  breach  nor  default  in  the  condi- 
tions of  the  mortgage  disclosed  by  the  pleadings  warrant- 
ing a  foreclosure  of  the  title  to  and  equity  of  redemption 
of  the  property  mortgaged,  owned  and  held  by  the  de- 
fendant company.  This,  manifestly,  is  the  view  taken  by 
the  parties  to  the  suit  and  the  trial  court,  since  no  attempt 
was  made  to  enforce  the  obligation  secured  by  the  mort- 
gage, or  for  the  sale  of  the  property  of  the  defendant 
company  and  the  application  of  its  proceeds  in  satisfac- 
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tion  tliereof.  What  was  in  fact  done  was  to  seize  all  the 
property  of  the  corporation,  place  it  i/n  eustodia  legis  by 
means  of  the  receiversliip,  manage  it  under  the  direction 
of  the  court  for  a  short  period  of  time,  and  then  dispose 
of  it  at  receiver's  sale  subject  to  the  mortgage  and  the 
indebtedness  secured  thereby,  mentioned  in  the  pleadings 
as  being  held  and  owned  by  the  plaintiffs.  The  cause  of 
action,  therefore,  stated  or  attempted  to  be  stated,  was 
not  in  resj)ect  of  plaintiff's  right  to  collect  its  indebted- 
ness held  against  the  defendant  and  enforce  their  mortgage 
lien,  but  their  right  under  the  aJU^ations  of  the  petition 
to  have  a  n^'civer  appointed  to  take  charge  of  and  manage 
the  property  and  business  of  the  defendant  company,  and 
to  wind  up  its  affairs  by  a  sale  of  the  plant  subject  to 
plaintiff's  lien,  and  the  distribution  of  the  proceeds,  after 
l>aying  the  costs  and  charges  of  the  receivership,  to  those 
round  entitled  thereto. 

We  are  thus  brought  to  a  consideration  of  the  proposi- 
tion as  to  whether  the  plaintiff  w^as  warranted  in  asking 
solely  for  the  appointment  of  a  receiver  to  take  charge  of 
and  administer  the  corporate  estate  and  to  sell  the  same  as 
was  done,  and  whether  the  court  was  authorized  to  make 
such  appointment  and  to  enter  the  orders  and«decree  there- 
after made  and  rendered  in  the  further  proceedings,  to 
which  exceptions  are  taken.  It  is  to  this  proposition  that 
counsel  have  devoted  most  of  their  arguments  and  to  which 
our  attention  \iill  now  be  directed.  In  the  former  opinion, 
it  was  held  that  a  receivership  is  a  purely  ancillary  remedy 
and  can  not  be  maintained  in  a  proceeding  instituted 
.solely  for  that  purpose.  The  enunciation  of  this  proposi- 
tion is  vigorously  challenged  by  appellees'  counsel,  but  a 
full  investigation  and  consideration  of  the  subject  has 
dispelled  from  our  minds  all  doubts,  if  any  have  hereto- 
fore existed,  as  to  its  being  a  correct  and  sound  declara- 
tion of  the  principles  of  equity  governing  and  controlling 
a  suit  when  applied  to  a  condition  of  facts  such  as  are 
presented  by  the  recoi-d  in  the  case  at  bar.  Of  course, 
where  the  statute  authorizes  it,  and  in  some  weU-recog- 
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nized  exceptions  to  the  general  rule,  the  appointment  of 
a  receiver  may  be  and  is  the  main  object  and*  purpose  of 
the  suit  or  proceedings.  It  is  lik^Tvise  true  that  in  some 
cases  of  extraordinary  character  affecting  quasi-public 
corporations,  and  where  public  interests  are  so  involved  as 
to  demand  the  extension  of  the  equitable  principles  ap- 
plicable to  receiverships  so  as  to  protect  such  interests, 
some  courts  have  aissumed  jurisdiction,  and  claim  author- 
ity to  appoint  a  receiver  where  that  is  the  main  purpose 
of  the  suit,  yet  such  cases  have  been  characterized  as 
announcing  a  doctrine  both  novel  and  unusual.  In  all 
such  cafies  the  object  of  such  appointment  is  to  preserve 
and  hold  intact  the  property  intrusted  to  the  receiver,  and 
not  to  destroy,  dismember,  or  by  receiver's  sale  dispossess 
the  corporation  of  its  property  and  franchise.  Possibly 
the  subject  may  be  made  a  little  clearer  by  some  reference 
to  the  nature  and  character  of  receiverships  and  the  prin- 
ciples underlying  the  subject,  as  gathered  from  the  text- 
writers  and  the  decisions  of  the  courts  of  last  resort.  A 
receiver  by  his  appointment  does  not  become  a  litigant  in 
the  action,  nor  does  he  represent  one  more  than  the  other 
of  any  of  the  parties  to  the  controversy.  He,  when  ap 
pointed,  takes  possession  of  the  property  a^s  the  right  arm 
of  the  court  for  the  benefit  of  the  party  ultimately  entitled 
to  it.  Beach,  Receivers,  sec.  2.  "A  receiver  is,"  says  the 
same  author,  "a  ministerial  officer  of  a  court  of  chancery, 
appointed  as  an  indifferent  person  between  the  parties  to  a 
suit  merely  to  take  possession  of  and  preserve,  pendente 
lite,  the  fund  or  property  in  litigation."  2  Beach,  Private 
Corporations,  sec.  772.  The  sequestration  of  property  by 
a  receiver  in  a  suit  in  equity  is  analogous  to  the  seizure  of 
property  by  attachment  in  an  action  at  law.  The  ap 
pointment  of  receivers,  says  the  supreme  court  of  Ohio,  is 
claBsed  as  one  of  the  provisional  remedies,  like  the  pro- 
ceedings by  injunction  or  in  attachment.  Says  the  court : 
"A  provisional  receivership  is,  in  effect,  an  injunction,  and 
something  more  stringent  still.  It  is  to  be  granted  with 
great  caution,  and  only  in  a  case  of  apparent  pressing 
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necessity.  Edwards,  Receivers,  13.  The  appointment  of 
a  receiver  is  an  equitable  remedy,  and  bears  a  similar  re- 
lation to  courts  of  equity  that  proceedings  in  attachment 
bear  to  courts  of  law.  Hence  the  appointment  of  a  re- 
ceiver has  been  said  to  be  an  equifaible  execution.  Jeremy, 
Equity  Jurisdiction,  249."  Cincinnati^  8.  &  (7.  R,  Co.  v. 
Sloan,  31  Ohio  St  1,  7.  See  also  Davis  v.  Gray,  83  U.  S. 
203,  217,  21  L.  ed.  447.  It  must  be  made  to  appear  aflSrm- 
atively  that  there  is  a  reasonable  possibility  that  the  plain- 
tiff will  ultimately  succeed  in  obtaining  the  general  relief 
sought  in  the  suit  in  which  the  receivership  is  asked« 
Smith,  Receiverships,  sec.  5  (b) ;  Beach,  Receivers,  sec.  48. 
"The  appointment  of  a  receiver,'^  says  the  supreme  court 
of  Pennsylvania,  "is  the  exercise  of  a  power  in  aid  of  a 
proceeding  in  equity,  and  is  the  subject  of  sound  discre- 
tion." Chicago  &  Allegheny  Oil  &  Mining  Co.  v.  United 
States  Petroleum  Co.,  57  Pa.  St.  83. 

"The  law  of  receivershii)S  is  peculiar  in  its  nature  in 
that  it  belongs  to  that  class  of  remedies  which  ve  wholly 
ancillary  or  provisional,  and  the  appointment  of  a  re- 
ceiver does  not  affect,  either  directly  or  indirectly,  the 
nature  of  any  primary  right  but  is  simply  a  means  by 
which  primary  rights  may  be  more  efficiently  preserved, 
protected  and  enforced  in  judicial  proceedings.  It  ad- 
judicates and  determines  the  rights  of  no  party  to  the 
proceeding  and  grants  no  final  relief  directly  or  indi- 
rectly." Smith,  Receiverships,  sec.  2;  Beach,  Receivers, 
sec.  51;  Pomeroy,  Equity  Jurisprudence,  sees.  171,  1319, 
1330;  Miller  v.  Bowles,  58  N.  Y.  253.  In  support  of  the 
rule  announced  by  the  text-writers  to  the  effect  that  gen- 
erally the  appointment  of  receivers  at  the  instance  of 
private  parties  is  an  ancillary  remedy  administered  by  the 
court,  provisional  in  character,  and  in  aid  of  the  primary 
object  of  the  litigation,  may  be  cited  French  Bank  Case, 
53  Oal.  495,  550 ;Jmes  v.  Bank  of  Leadr'dle,  10  Colo.  464; 
Union  Matiuil  lAfe  Ins.  Co.  v.  Union  Mills  Plaster  Co.j  37 
Fed.  286;  Wallace  v.  Pierce-Wallace  Publishing  Co.,  101 
la.  313,  38  L.  R.  A.  122,  63  Am.  St  Rep.  389;  Barry  v. 
Briggs,  22  Mich.  201 ;  People  v.  Weigley,  155  111.  491. 
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Aside  from  the  question  of  the  suflaeiency  of  the  petition 
because  the  appointment  of  a  receiver  is  the  sole  and 
primary  object  of  the  suit,  and  no  cause  of  action  or 
ground  for  equitable  relief  otherwise  being  stated,  an- 
other insuperable  obstacle,  and  one  closely  related  to  the 
subject  heretofore  discussed,  is  the  fact  that  the  jurisdic- 
tion of  a  court  of  equity  is  invoked  for  the  purpose  of  seiz- 
ing the  corporate  proi>erty  of  the  defendant  company  and 
winding  up  its  affairs  without  statutory  authority  there- 
for, and  without  the  case  being  brought  within  equitable 
principles  sanctioned  and  taken  cognizance  of  by  the 
courts  of  chancery  of  England,  from  which  the  equity 
jurisdiction  exercised  by  the  courts  of  this  state  is  de- 
rived.  Some  authorities  are  cited  by  counsel  fol*  appel- 
lees to  the  effect  that  a  sale  of  all  the  corporate  property 
does  not  necessarily  work  a  dissolution  of  the  corporation 
or  terminate  its  legal  existence.  This,  doubtless,  is  true, 
and  in  the  cases  cited  the  property,  in  all  probability,  was 
properly  seized  in  satisfaction  of  just  obligations,  leaving 
the  corporate  entity  unaffected,  and  nothing  further  was 
attempted.  It  may  be,  and  probably  is,  true  that  a  dis- 
solution of  a  coi'poration  in  a  technical  sense  can  be  ac- 
complished by  the  expiration  of  its  charter  or  the  decree 
of  a  court  of  competent  jurisdiction  forfeiting  the  same. 
Yet  in  the  case  at  bar,  in  truth  and  substance,  the  corpora- 
tion has  been,  through  the  instrumentality  of  a  receiver 
and  by  the  order  and  decrees  complained  of,  stripped  of 
its  estate,  divested  of  its  property  and  franchise,  and  its 
affairs  brought  to  a  final  termination  as  completely  and 
successfully  as  if  its  dissolution  were  the  avowed  object 
and  purpose  of  the  suit. 

In  Neall  v.  Bill,  16  Cal.  145,  149,  it  is  said :  "We  are 
also  of  opinion  that  the  court  erred  in  the  appointment  of 
a  receiver,  and  in  decreeing  a  sale  of  the  property  and  a 
settlement  of  the  affairs  of  the  corporation.  This  decree, 
if  permitted  to  stand,  must  result  in  the  dissolution  of  the 
corporation;  and  in  that  event  the  court  will  have  accom- 
plished in  an  indirect  mode  that  which,  in  this  proceeding, 
20 
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it  had  no  power  to  do  directly.  It  is  well  settled  that  a 
couil  of  equity,  as  such,  has  no  jurisdiction  over  corporate 
bodies,  for  the  purpose  of  restraining  their  operations  or 
winding  up  their  concerns.  We  do  not  find  that  any  such 
power  has  ever  been  exercised,  in  the  absence  of  a  statute 
conferring  the  jurisdiction." 

In  Wallace  v.  Pie  roe-Wallace  Publishing  Co.^  101  la. 
313,  322,  it  is  said :  "It  is  certainly  true  that,  in  the  ab- 
sence of  expr(»ss  statutory  authority,  jurisdiction  of  courts 
of  equity  does  not  exist  over  the  corporate  bodies  to  such 
an  extent  as  to  justify  them  in  dissolving  corporations,  or 
of  winding  up  their  affairs  and  sequestrating  their  prop- 
erty. This  setMiis  to  be  so  well  settled  that  there  is  scarcely 
a  dissenting  voice  in  authority."  See  also,  Wheeler  t?, 
Pullman  Iron  &  Steel  Co.,  17  L.U.  A.  (111.)  818;  Link  Belt 
Machinery  Co.  v.  Hughefi,  63  N.  E.  (111.)  186;  iState  v. 
Second  Judicial  Dint  rut  Court,  15  Mont.  324. 

We  have  examined  with  diligence  and  care  the  many 
authorities  cittnl  by  appellee  in  support  of  its  contention 
as  to  the  authority  of  the  court  on  equitable  grounds  to 
appoint  a  receiver,  the  regularity  of  the  appointment  in 
the  case  at  bar,  and  the  subsequent  proceedings  had,  but 
we  find  none  of  them  to  give  substantial  support  to  the 
doctrine  cont<»nded  for.  In  each  and  all  of  the  authorities 
save  the  ex(*eptional  cas<^  hen^tofore  referred  to,  the  juris- 
diction of  the  court  in  appointing  a  receiver  was  invoked 
as  an  exercise  of  power  ancillary  and  incidental  to  the 
principal  relief  sought  by  the  parties  to  the  litigation. 
The  parties  all  api>ear  to  have  been  either  stockholders  or 
creditors  who  had  an  actual  and  subsisting  demand,  a 
present  right  or  claim  which  it  was  sought  to  have  en- 
forced, and  the  appointment  of  a  receiver  was  in  aid  of 
and  for  the  purix>se  of  making  effective  a  prospective 
judgment  or  decree  to  be  rendered  in  the  action  which, 
prima  facie,  they  were  shown  to  be  entitled  to  at  the  time 
of  its  commencement  and  the  appointment  of  such  re- 
ceiver. We  find  no  authority  giving  unqualified  support 
to  the  doctrine  that  a  mere  mortgage  of  corporate  prop- 
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erty,  becanae  of  an  anticipated  default  of  the  indebtedness, 
a  possible  inability  to  continue  much  longer  the  conduct 
of  the  business,  threatened  attachments,  financial  weak- 
ness or  insolvency,  and  in  the  event  of  the  suspension  of 
business,  a  consequent  depreciation  of  the  value  of  the 
mortgaged  property,  may  for  these  reasons,  in  an  inde- 
pendent action  and  for  no  other  purpose,  have  a  receiver 
appointed,  the  corporate  property  sequestered,  the  busi- 
ness conducted  by  the  receiver  until  by  a  receiver's  sale 
the  estate  may  be  sold  subject  to  the  mortgage  indebted- 
nesSy  and  the  affairs  of  the  corporation  terminated.  To 
establish  such  a  doctrine  in  this  jurisdiction  is,  in  our 
judgment,  unwarranted,  unsupported  by  authority  and 
fraught  with  dangerous  consequences. 

The  petition,  we  are  satisfied,  states  no  cause  of  action, 
nor  warrants  the  granting  of  any  equitable  relief,  and 
therefore  the  order  of  sale  of  the  corporate  property  and 
the  confirmation  thereof,  as  well  as  the  appointment  of  a 
receiver,  was  without  authority,  unsupported  by  the  plead- 
ings, and  for  such  reasons,  the  judgment  heretofore  ren- 
dered reversing  the  orders  and  decrees  so  entered  should 
be  adhered  to,  which  is  accordingly  done. 


Former  decision  ADHfmBD  to. 


Sarah  E.  Van  Doren  bt  al.  v.  Gust  H.  Wiedrman  et  au, 
'  Revived  in  the  Name  of  John  E.  Wiedeman,  Admix- 
istfrator  op  the  Estate  of  Gust  H.  Wiedeman,  De- 
ceased, et  al. 

Filed  Mabch  18,  1903.    No.  12,391. 

1.  SheriiTs  Deed:  Homestsad:  Execution  Sale:  Juixsment  Againsi 
Husband.  A  sheriff's  deed  made  In  pursuance  of  a  sale  of  a 
debtor's  homestead,  which  at  the  time  of  the  levy  Is  occupied  as 
snch  by  the  debtor  and  his  family,  the  Judgment  running  against 


244  NEBRASKA  REPORTS.  [Vol.  68 


Van  Doren  ▼«  Wledeman. 


the  husband  individually,  will  not  devest  the  debtor  of  his  title 
to  the  homestead,  nor  invest  the  purchaser  with  any  title  thereto. 

2.  Homestead:  Levy:  Sale:  Waives.  A  homestead  was  levied  upon 
and  sold  by  the  sheriff  on  an  ordinary  execution.  After  con- 
firmation of  the  sale  and  application  of  the  proceeds  to  the  pay- 
ment of  the  judgment  and  costs,  a  surplus  amounting  to  the  sum 
of  $2,449.08  remained  in  the  hands  of  the  sheriff.  The  wife  had 
not  been  a  party  to  the  proceedings,  but  subsequently,  by  applica- 
tion to  the  court,  obtained  an  order  for  the  payment  of  the  sur- 
plus to  her.  The  sheriff,  acting  in  pursuance  of  this  order, 
required  that  the  husband  join  with  the  wife  in  signing  the 
receipt  for  the  money.  Held,  That  a  waiver  of  the  homestead 
right  by  the  husband  could  not  be  predicated  solely  upon  the  fact 
that  he  signed  the  receipt  Whether  in  any  event  a  homestead 
right  can  be  waived,  qucsre. 

Error  to  the,  district  court  for  Oass  county:    Paul 
Jessbn^  District  Judge.    Reversed. 

Byron  Clark  and  0.  A.  RoAoUy  for  plaintiffs  in  error. 

Carey  S,  Polkj  contra. 

KiRKPATRICK,  C. 

This  is  an  error  proceeding  prosecuted  from  a  judgment, 
of  the  district  court  for  Cass  county  in  an  action  of  eject- 
ment brought  by  Gust  H.  Wiedeman,  now  deceased,  the 
action  having  been  revived  in  the  name  of  his  administrar 
tor  and  lieira  at  law,  defendants  in  error,  against  Sarah  E. 
Van  Doren  and  Aaron  L.  Van  Doren,  plaintiffs  in  error. 
There  was  judgment  for  plaintiff  below.  The  petition  filed 
in  the  district  court  alleges,  "that  plaintiff  is  the  owner 
and  is  entitled  to  the  possession  of  the  northwest  quarter 
of  section  seventeen  (17)  in  township  twelve  (12)  north, 
range  nine  (9)  east  of  the  sixth  principal  meridian,  in 
said  county  of  Cass,  and  that  said  defendants  and  each  of 
them  since  the  18th  day  of  April,  1899,  have  unlawfully 
kept  and  still  keep  the  plaintiff  out  of  possession  thereof. 
Wherefore  the  plaintiff  prays  judgment  for  the  delivery 
of  possession  of  said  T)remises  to  him  and  for  his  costs 
herein  expimdod."  Separate  answers  by  the  Van  Dorens 
consisted  of  general  denials. 
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The  conrt  found  that  the  Van  Dorens  were  husband  and 
wife,  and  as  such  were  living  upon  the  premises;  that  on 
April  2, 1898,  Aultman,  Miller  &  Co.  recovered  a  judgment 
against  A.  L.  Van  Doren  for  f  154.70,  a  transcript  of  which 
was  filed  in  the  office  of  the  clerk  of  the  district  court 
April  4,  1898;  that  on  November  11,  1898,  A.  L.  Van 
Doren  transferred  the  title  to  the  premises  to  his  wife,  the 
deed  being  recorded  on  March  11, 1899 ;  that  execution  was 
issued  on  the  judgment  February  7, 1899,  and  levied  upon 
the  premises ;  that  no  proceedings  have  been  taken  by  the 
creditors,  either  to  set  aside  the  conveyance,  or  to  have 
the  homestead  interest  of  the  Van  Dorens  appraised ;  that 
the  land  was  sold  under  the  execution  on  March  31,  1899, 
the  sum  realized  being  f 2,725 ;  and  after  the  deduction  of 
the  costs  and  judgment,  there  remained  in  the  hands  of  the 
sheriff  f 2,449.08;  that  the  sale  was  confirmed  April  10, 
1899,  a  sheriff's  deed  issuing  to  G.  H.  Wiedeman,  the  pur- 
chaser; that  up  to  May  1,  1899,  Sarah  E.  Van  Doren  had 
not  been  a  party  to  the  proceedings;  that  on  that  day  she 
filed  a  motion  in  the  case  of  Aultman,  Miller  &  Co.  v.  A.  L. 
Van  Doren,  her  husband,  asking  the  court  to  direct  the 
sheriff  to  turn  over  the  surplus  of  f 2,449.08  to  her  (the 
fund  arising  from  the  sale  of  the  premises),  claiming  to  be 
the  owner  thereof;  that  the  district  court  granted  this  mo- 
tion, directing  the  surplus  to  be  paid  to  her;  that  the  hus- 
band joined  with  his  wife  in  demanding  of  and  receipting 
to  the  sheriff  for  such  surplus;  that  subsequent  to  the  con- 
firmation of  the  sale,  and  on  April  22,  1899,  G.  H.  Wiede- 
man asked  the  court  to  set  aside  the  sale  and  relieve  him  of 
his  bid,  for  the  reason  that  he  could  not  obtain  possession 
of  the  land;  that  the  Van  Dorens  made  no  appearance  on 
the  hearing  of  such  motion,  neither  of  them  having  any 
actual  notice  of  the  motion  to  confirm  the  sale ;  that  Wiede- 
man's  motion  to  set  aside  the  sale,  and  Sarah  E.  Van 
Doren's  motion  asking  that  the  snrplus  be  paid  to  her, 
were  submitted  and  passed  upon  the  same  day,  June  21, 
1899,  the  former  being  overruled,  the  latter  sustained. 

Upon  these  findings  of  fact  the  court  held,  firsts  that  the 
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ownership  and  occupancy  of  the  premiseB  by  the  Van 
Dorens  was  a  suflficient  selection  of  the  premises  as  a  home-* 
stead,  and  that  all  persons,  including  the  plaintiff  6.  H. 
Wiedenian,  were  charged  with  notice  of  the  homestead 
character  of  the  premises,  and  that  such  character  con- 
tinued in  said  land  up  to  and  including  the  sale  under 
exei*ution;  second,  that  when  Sarah  E.  Van  Doren  ap- 
peared in  the  case  of  Aultman,  Miller  &  Co.  against  A.  L 
Van  Doren,  filing  a  motion  asking  that  the  surplus  of  the 
sale  be  paid  to  her,  she  waived  antecedent  irr^rularitieB, 
and  waived  the  right  to  claim  the  land  as  a  homestead; 
that  A.  L.  Van  Doren  and  Sarah  E.  Van  Doren  are  now 
estopped  to  deny  the  validity  of  the  sale  and  to  claim  the 
land  as  a  homestead.  Thereupon  judgment  was  rend»ed 
for  plaintiff  below,  which  was  superseded,  plaintiffs  in 
error  being  still  in  possession  of  the  premises. 

The  findings  of  fact  by  the  trial  court  are  in  the  main 
suppoi-ted  by  the  evidence,  with  the  exception  that  the 
recoi-d  fails  to  show  that  A.  L.  Van  Doren  took  any  part 
in  securing  the  payment  of  the  surplus  to  his  ^ife  further 
than  that  he  made  an  affidavit,  which  his  wife  filed  with 
her  motion,  and  that  he,  apparently  at  the  instance  of  the 
sheriff,  who  by  the  court  was  ordered  to  pay  the  money  to 
Mrs.  Van  Doren,  joined  with  his  wife  in  receipting  for 
the  money.  In  addition  to  matters. found  by  the  court,  it 
appears  that  the  land  was  appraised  by  the  sheriff  in  groas 
at  16,400,  which  sum,  after  the  deduction  of  a  prior  in- 
cumbrance of  12,000  and  certain  unpaid  taxes,  was  reduced 
to  f4,081.63.  It  was  twelve  days  after  confirmation  of  the 
sale,  and  on  April  22, 1899,  that  Wjedeman,  the  purchaser, 
desiring  to  be  relieved  from  his  bid,  filed  a  moticm  assign- 
ing the  following  reasons  why  the  sale  should  be  set  aside: 

"First,  for  the  reason  of  mistake  and  irregularity  in 
said  sale;  second,  for  the  reason  that  said  property  was 
appraised  as  the  property  of  said  A.  L.  Van  Doren,  and 
sold  as  such  to  this  plaintiff,  when  in  truth  and  in  fact  the 
said  A.  L.  Van  Doren  was  not  the  owner  thereof;  third, 
for  the  reason  that  the  said  G.  H.  Wiedeman  is  unable  to 
get  or  secure  title  thereto." 
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The  motion  of  Mrs.  Van  Doren  referred  to,  and  filed 
May  1,  1899,  is  as  follows : 

"Now  comes  Sarah  E.  Van  Doren,  owner  of  the  real 
estate  sold  in  the  above  cause  to  the  purchaser,  G.  H. 
Wiedeman,  and  moves  the  court  to  order  the  sheriff  to  pay 
the  surplus  arising  from  sale  to  this  owner,  Sarah  E.  Van 
Doren." 

Neither  of  plaintiffs  in  error  were  parties  to  the  motion 
of  Wiedeman  to  be  relieved  from  his  bid,  apparently  hav- 
ing no  knowledge  thereof,  although  Mrs.  Van  Doren  was 
present  in  court  on  June  21,  1899,  by  attorney,  urging  her 
own  motion.  However,  both  motions  appear  to  have  been 
ruled  upon  at  the  same  time,  the  journal  entry  being  as 
fol  lows :  "Now  on  this  day  this  cause  came  on  for  decision, 
having  been  heretofore  argued  and  submitted,  on  the  mo- 
tion to  set  aside  sale  under  execution  and  confirmation 
thereof,  on  consideration  whereof  the  court  doth  overrule 
the  same,  and  the  sheriff  is  ordered  to  pay  over  money  to 
Mrs.  Van  Doren";  to  which  order  it  appears  Wiedeman 
took  an  exception. 

Upon  paying  the  money  on  4^^  same  day,  the  sheriff 
made  a  condition  of  such  payment  the  requirement  that 
the  husband  sign  with  Mrs.  Van  Doren.  Wiedeman  resided 
near  the  land  in  controversy,  was  well  acquainted  with 
plaintiffs  in  error,  and  knew  they  occupied  tlie  premises 
as  a  homestead.  He  was  the  notary  who  took  the  acknowl- 
edgment to  the  deed  conveying  the  premises  to  Jilrs.  Van 
Doren. 

It  is  contended  by  plaintiffs  in  error  that  the  rule  of 
caveat  emptor  applies  to  the  purchaser  at  this  sale;  that 
by  the  confirmation  of  the  sale  the  homestead  was  in  no 
manner  affected ;  that  the  record  discloses  nothing  to  estop 
plaintiffs  in  error  to  assert  their  homestead  right  herein ; 
that  the  parties  being  without  power  to  alienate  or  in- 
cumber their  homestead  except  in  the  manner  prescribed 
by  statute,  no  estoppel  can  be  invoked,  as  estoppel  can  not 
supply  the  want  of  power;  that  judgment  against  the  hus-  . 
band  was  no  lien  against  the  homestead ;  that  sale  on  such 
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judgment  did  not  devest  title;  that  the  homestead  interest 
embraced  the  entire  trax^t,  and  that  no  appraisement  of  the 
property  and  severance  of  the  homestead  interest  was  had 
in  pursuance  to  the  statute,  this  in  itself  being  a  complete 
defense  in  the  action  of  ejectment. 

On  the  part  of  defendajits  in  error  it  is  contended  that 
by  accepting  the  procec^ls  of  the  sale  in  the  hands  of  the 
sheriff,  plaintiffs  in  error  estopped  themselves  from  ques- 
tioning the  validity  of  the  sale;  that,  by  so  accepting  the 
surplus,  they  ratified  any  irregularity  in  the  proceedings 
theretofore  had;  that  they  actively  aflBrmed  the  sale  bj 
seeking  to  procure  the  surplus;  and,  further,  that  all  such 
matters  could  be  shown  in  ejectment,  although  not  spe- 
cially pleaded. 

The  question  thus  presented  is  whether  Mrs.  Van  Doren, 
by  filing  her  motion  asking  for  the  payment  of  the  surplus 
of  the  sale  to  her,  a  fund  created  by  the  sale  of  the  premisefi, 
and  thus  appearing  in  the  action  after  sale  and  confirma- 
tion thereof,  has  placed  it  beyond  the  power  of  herself  and 
husband  to  assert  a  right  to  the  homestead  exemption. 
Section  1  of  chapter  36,  Compiled  Statutes  (Annotated 
Statutes,  6200),  limits  the  value  of  the  homestead;  sec- 
tion 3  designates  the  instances  in  w.hich  the  homestead 
will  be  liable  to  forced  sale;  section  4  provides  that  both 
spouses  must  join  in  a  conveyance.  We  think  it  is  in 
entire  accord  with  judicial  construction  of  exemption  laws 
to  regard  the  sections  referred  to  as  exclusive  of  all  other 
modes  of  conveying  or  incumbering  the  homestead,  or 
rendering  it  liable  to  forced  sale,  unless,  as  hereinafter  con- 
sidered, the  claimants,  while  in  possession,  may  waive 
their  right,  and  whether  plaintiffs  in  error  did  so  waive  it 

Other  sections  of  the  same  chapter  contain  authority  for 
creditors  to  satisfy  their  claims  out  of  the  property  of  home- 
stead claimants  when  the  homestead  is  so  intertwined  with 
other  property  that  the  latter,  which  is  liable  upon  execu- 
tion, can  not  be  severed  and  rendered  available  without 
destroying  the  value  or  identity  of  the  homestead.  But  it 
will  scarcely  be  contended  that  this  is  a  forced  sale  of  the 
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homestead,  btLt  rather  a  transformation  of  the  entire  prop- 
erty, including  the  homestead,  into  a  form  of  wealth  or 
property  in  order  that  the  severance  may  be  accomplished. 
The  claimants  have  not  suffered  a  loss  of  the  homestead, 
but  only  the  unavoidable  prejudice  of  having  the  homestead 
transformed  into  a  money  equivalent  The  statute  is  un- 
ambiguous, and  the  forced  sale  of  the  premises  constitut- 
ing the  homestead  is  made  to  depend  upon  certain  condi- 
tions, none  of  which  are  found  to  exist  in  the  case  at  bar. 
The  only  basis  for  the  right  of  defendants  in  error  must 
be  found  in  an  alleged  waiver  by  plaintiffs  in  error. 

Much  has  been  said  in  the  argument  of  this  case  as  to  the 
right  or  ability  of  homestead  claimants  to  waive  the  right 
On  the  part  of  plaintiffs  in  error  it  is  said  that  the  power 
to  waive  does  not  exist,  and  numerous  authorities  are 
cited  tending  to  show,  in  cases  where  waiver  was  inter- 
posed to  defeat  the  claim  of  homestead,  that  there  is  no 
power  exclusive  of  the  modes  laid  down  by  statute,  and 
that  want  of  such  power  can  not  be  supplied  by  estoppel. 
Minnesota  Stonetcare  Go.  v.  McCrossen^  110  Wis.  316,  85 
N.  W.  1019,  84  Am.  St  Rep.  927;  Gumps  v.  Kiyo,  104  Wis. 
656;  Tapley  v.  Ogle,  162  Mo.  190,  62  S.  W.  431. 

By  defendants  in  error  it  is  said  that  the  homestead 
right  is  a  personal  privilege,  to  be  waived  or  surrendered 
by  the  claimant  whenever  he  sees  fit,  and  that  it  will  be 
held  to  have  been  waived,  unless  he  has  made  a  timely 
assertion  of  the  right  In  support  of  this  theory  it  may  be 
admitted  that  numerous  expressions  to  the  effect  that  the 
exemption  is  a  personal  privilege  occur  in  the  prior  de- 
cisions of  this  court,  to  obviate  which,  it  is  suggested  by 
counsel  for  plaintiffs  in  error  that,  however  applicable 
such  language  may  have  been  under  the  law  as  it  obtained 
in  this  state  prior  to  1873,  by  subsequent  amendments 
thereto,  notably  that  providing  for  the  signature  and  ac- 
knowledgment of  both  spouses  to  any  instrument  convey- 
ing or  incumbering  the  homestead,  all  reference  to  exemp- 
tion being  a  personal  privilege  of  the  head  of  the  family 
subject  to  waiver  is  in  conflict  with  the  spirit  as  well  as 
the  letter  of  the  law  as  it  now  reada 


1 


250  NEBRASKA  REPORTS.  [Vol.68 


Van  Doren  y.  Wlodoman. 


With  reference  to  this  contention  it  may  be  said  that 
possibly  some  confusion  has  resulted  by  reason  of  the  fact 
that  the  law  of  1867  has  been  amended  in  some  important 
particulars,  especially  with  regard  to  the  voice  of  the  wife 
in  the  disposition  and  control  of  the  homestead.  The  law, 
prior  to  the  amendment  referred  to,  was  construed  as  con- 
ferring upon  the  head  of  the  family  a  personal  privilege, 
waivable  by  the  husband  alone.  Jackson  v.  Greightm,  29 
Neb.  310. 

Speaking  of  the  law  aB  it  then  obtained,  Judge  Lake,  in 
Rector  t\  Rotton,  3  Neb.  171,  176^  said:  "Even  the  wife, 
when  the  title  is  in  the  husband,  has  no  power  to  prevent 
him  from  making  such  disposition  of  it  as  he  may  think 
best."  Clearly  this  language  would  be  inapplicable  to  the 
law  as  it  now  stands,  and  it  has  accordingly  been  held  that 
a  waiver  can  only  be  invoked  when  those  entitled  to  assert 
the  right  have  been  parties  to  the  proceedings  resulting  in 
the  sale  of  the  premises,  and  these  proceedings  must  have 
l)een  adversary  in  their  character,  and  an  opportunity 
must  have  been  aflforded  to  the  claimants  to  assert  their 
homestead  right.    Brownell  v,  Stoddard^  42  Neb.  177. 

The  soundness  of  the  holding  that  the  homestead  right 
can  in  any  event  be  w^aived,  or  that  the  doctrine  of  equi- 
table estoppel  can  be  invoked  to  nullify  the  requisites  of 
the  statute  as  to  the  alienability  of  the  homestead,  is  open 
to  serious  question,  in  the  opinion  of  the  writer  of  tiiis 
opinion.  It  is  not  difficult  to  conceive  instances  wherein 
such  rule  would  be  effective  to  sacrifice  the  rights  of  those 
whose  welfare  it  is  the  especial  and  apparent  design  of  the 
legislature  to  conserve.  But  however  that  may  be,  the 
decisions  of  this  court  have  never  gone  further  .than  hold- 
ing that  the  waiver,  in  order  to  be  effective,  must  be  alike 
and  equally  imputable  to  both  husband  and  wife.  If  con- 
fined to  the  acts  or  conduct  of  the  husband  alone,  he  would 
be  enabled  to  do  indirectly  what  the  law  has  shorn  him 
of  all  power  to  do  directly. 

In  this  case,  Mrs.  Van  Doren  had  appeared  in  no  pro- 
ceedings against  her  husband.    The  trial  court  concluded, 
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and  we  think  rightly,  that  the  Van  Dorens  had  made  a 
timely  selection  of  their  homestead,  and  that  the  pnr- 
chaser^  Wiedeman,  knew  of  the  homestead  character  of  the 
premises.  The  statute  clearly  contemplates  that  the  cred- 
itor, after  the  homestead  has  been  selected,  should  be  the 
moving  party  to  procure  an  appraisement,  to  the  end  that 
his  execution  may  attach  to  the  excess  over  and  above  the 
homestead  exemption.  Compiled  Statutes,  ch.  36,  sec. 
5  (Annotated  Statutes,  6204.)  At  the  time  the  execu- 
tion was  levied,  it  can  not  be  said  that  the  Van  Dorens  had 
neglected  any  duty  owing  by  them.  No  valid  sale  as  aflfect- 
ing  the  homestead  right  could  be  effected  until  after  an  ap- 
praisement, in  the  manner  prescribed  by  statute,  at  the  in- 
stance of  the  creditor.  Quigley  v.  McEvony^  41  Neb.  73. 
No  attempt  whatever  was  made  to  procure  such  appraise- 
ment The  sale  as  affecting  the  homestead  was  therefore 
wholly  void,  and  the  homestead  right  of  the  Van  Dorens 
was  not  devested  thereby.  If  thereupon,  without  any  in- 
tervening act  of  the  plaintiffs  in  error,  the  purchaser  had 
brought  ejectment,  his  absence  of  right  could  have  been 
easily  demonstrated  upon  the  theory  that  the  sale,  not 
having  been  made  in  conformity  with  law,  was  wholly 
nugatory  as  affecting  the  homestead  right.  The  exemption 
law  is  for  the  benefit  of  the  family  as  an  entity.  The  law 
jealously  guards  this  entity,  and  seeks  to  preserve  it  in- 
tact, because  the  highest  concern  of  society  demands  its 
preservation.  To  that  end  the  law  has  always  been  con- 
strued as  mandatory,  making  observance  of  its  various  re- 
quirements imperative  before  the  homestead  will  be  ren- 
dered available  to  creditors  of  the  husband.  In  Baunuinn 
V.  Franse^  37  Neb.  807,  it  was  held  that  a  sheriff's  deed 
made  in  pursuance  of  a  sale  of  the  debtor's  homestead, 
which  at  the  time  is  actually  occupied  by  himself  and 
family,  the  levy  being  made  under  an  ordinary  execution, 
will  not  devest  the  debtor  of  his  title  or  convey  any  title 
to  the  purchaser.  It  is  well  settled  in  this  state  that  the  rule 
of  caveat  emptor  applies  to  judicial  sales.  We  are  therer 
fore  very  clear  that  by  proceeding  to  sale  under  the  execu- 
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tion  without  first  having  followed  the  provisions  of  the 
statute  for  appraisement,  the  execution  creditor  did  not 
succeed  in  devesting  the  Van  Dorens  of  any  right  of  home- 
stead they  enjoyed  in  the  premises,  and  that  the  purchaser 
obtained  no  right  as  against  such  homestead.  There  ifl 
still  another  consideration  which  it  seems  would  make 
this  sale  .without  any  force  or  legal  effect.  It  appears 
conclusively  that  the  title  to  the  premises  had  been  trana- 
ferred  to  the  wife  long  prior  to  the  attempted  sale,  and 
that  Wiedeman  had  actual  notice  of  such  transfer.  It  is 
true  that,  prior  to  this  transfer,  the  lien  of  the  judgment 
had  attached  to  the  property  of  the  judgment  debtor  which 
Avas  not  exempt,  but  that  fad  we  think  is  immaterial.  No 
proceedings  were  had  to  annul  this  conveyance.  Being  a 
homestead,  it  is  difficult  to  see  how  it  could  have  been 
avoided.  Upon  what  theory  could  the  property  of  Mrs. 
Van  Doren  be  subjected  by  this  process  to  satisfy  the  per- 
sonal debts  of  her  husband?  It  is  certainly  elementary 
that  an  execution  against  A  can  not  be  levied  upon  the 
property  of  B. 

The  denial  by  the  court  of  Wiedeman^s  motion  to  be 
relieved  from  his  bid,  he  having  apparently  become  aware 
of  the  defects  in  the  proceedings  already  had,  neither 
placed  him  in  any  better  position  than  he  was  when  he 
made  his  bid  nor  the  Van  Dorens  in  any  worse  position. 

Another  rciuson  might  be  suggested  why  Wiedeman  ob- 
tained no  rights  as  affecting  the  homestead  under  the 
sheriff's  sale.  Section  499  of  the  Code  provides:  "The 
sheriff  or  other  officer,  who,  upon  such  writ  or  writs  of 
execution,  shall  sell  the  said  lands  and  tenements,  or  anj 
part  thereof,  shall  make  to  the  purchaser  or  purchasers 
thereof  as  good  and  sufficient  a  deed  of  conveyance  of  lands 
and  tenements  sold  as  the  person  or  {persons  against  whom 
such  writ  or  writs  of  execution,  were  issued  could  have 
made  of  the  same,  at  the  time  they  became  liable  to  the 
judgment,  or  at  any  time  thereafter."  Under  this  statute 
Wiedeman  would  get  the  same  title  to  the  homestead  that 
A,  L.  Van  Doren,  the  husband,  could  have  conveyed  by 
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deed.  In  the  face  of  the  statute  providing  that  a  convey- 
ance of  a  homestead  must  be  signed  and  acknowledged  by 
both  husband  and  wife,  A.  L.  Van  Doren  was  absolutely 
powerless  to  ccJnvey  or  incumber  the  homestead  in  any 
way,  and  it  follows  that  as  against  the  homestead  the 
sheriff's  deed  was  void,  conveying  no  rights. 

We  come  now  to  the  question  whether  the  gross  defects 
in  the  proceedings  as  pointed  out  were  cured,  and  the  sale 
validated,  by  the  application  of  Mrs.  Van  Doren  to  have 
the  surplus  paid  to  her.  If  the  sale  had  been  merely  ir- 
regular, confirmation  would  have  been  sufficient  to  cure 
these  irregularities.  O'Brien  v.  Gasliuj  20  Neb.  347.  A 
voidable  sale  is  effective  to  pass  title  until  attacked  di- 
rectly. It  is  capable  of  ratification.  But  a  void  sale  con- 
veys no  title,  is  incapable  of  ratification,  and  is  subject  to 
be  shown  to  be  null,  even  in  collateral  proceedings. 
Moody's  Heirs  v.  Moeller,  72  Tex.  635, 13  Am.  St.  Rep.  839. 

We  are  unable  to  find  merit  in  contention  of  counsel  for 
defendant  in  error,  urged  with  much  earnestness,  that  Mrs. 
Van  Doren  is  estopped  to  claim  a  homestead  right  in  the 
premises.  Long  before  she  appeared  in  the  action,  Wiede- 
man  had  purchased  at  sheriff's  sale,  he  had  paid  in  his 
money,  the  sale  had  been  confirmed,  he  had  received  his 
sheriff's  deed,  the  money  he  paid  in  had  been  distributed  to 
other  creditors  all  except  the  surplus — and  all  this  before 
Mrs.  Van  Doren  had  ever  appeared  in  the  proceedings.  In 
order  for  Wiedeman  to  invoke  an  estoppel,  it  must  appear 
that  he  changed  his  position,  relying  upon  some  action 
taken  by  Mrs.  Van  Doren.  He  has  taken  no  action  since 
her  appearance,  except  his  attempt  to  recover  the  premises 
in  ejectment.  Ldngonner  v.  Ambler^  44  Neb.  316;  Mdcfar- 
land  V.  West  Side  Improvement  Ass^n^  56  Neb.  282. 

Again,  it  would  seem  that  in  no  event  could  estoppel 
supply  the  want  of  power  in  Mrs.  Van  Doren  to  convey  the 
homestead  except  in  the  manner  provided  by  statute. 
France  v.  Bell,  52  Neb.  57;  Gumps  v.  Kiyo,  104  Wis.  656, 
80  N.  W.  937 ;  Minnesota  Stonetcm^e  Co.  v.  McCrossen,  110 
Wis.  316,  85  N.  W.  1019,  84  Am.  St.  Rep.  927;  Tapley  v. 
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Ogle,  162  Mo.  190,  62  S.  W.  431;  Whitlock  v.  Go8S0n,3S 
Neb.  829,  833;  Hiibbcll  v.  Caiiady,  58  111.  425. 

It  can  not  be  contended  that  Mrs.  Van  Doren  did  any- 
thing inconsistent  with  the  theory  that  the  money  she  re- 
ceived was  the  money  realized  from  the  sale  of  the  land 
over  and  above  the  homestead  right  There  was  nothing 
in  the  order  of  the  court  which  would  give  her  any  inti- 
mation that  the  money  she  was  receiving  was  money  re- 
alized from  the  sale  of  her  homestead.  The  court  did  not 
order  the  surplus  paid  to  her  and  her  husband,  a»  should 
have  been  done  if  it  was  money  realized  from  the  sale  of 
the  homestead.  The  order  of  the  court  was  to  pay  the 
money  tx>  Mrs.  Van  Doren,  owner.  If  it  was  money  re- 
alized from  the  sale  of  the  homestead  right,  it  was  the 
money  of  herself  and  husband  jointly.  She  had  a  right  to 
suppose  that,  inasmuch  as  the  legal  title  stood  in  her  name 
and  the  court  ordered  the  money  paid  over  to  her,  she  was 
receiving  only  the  surplus  purchase  price  of  the  land 
above  the  homestead  exemption.  When  we  say  "void," 
referring  to  the  sale  had  herein,  we  mean  that  the  sale  was 
wholly  ineffectual  to  deprive  the  Van  Dorens  of  their 
homestead  right  in  the  premises.  It  is  quite  probable  that 
under  the  authority  of  Horbach  v.  Smiley,  54  Neb.  217, 
220,  Whitlock  i\  Oossm,  35  Neb.  829,  834,  and  8u:ift  t?. 
Devx^y,  20  Neb.  107,  the  sale,  together  with  the  acts  of  the 
Van  Dorens  thereafter,  resulted  in  conveying  to  the  pur- 
chaser whatever  interest  there  may  be  in  the  premises  in 
excess  of  the  homestead  interest  of  the  van  Dorens.  This 
being  an  acticm  in  ejectment,  the  question  of  the  interest 
obtained  by  the  purchaser  in  the  premises  above  the  home 
stead  exemption  can  not  be,  and  is  not,  detennined  in  this 
case.  But  it  is  evidejit  that  the  interest  obtained  by  the 
purchaser  can  not  be  a  basis  for  a  right  of  recovery  of  the 
entire  premises  in  an  ejectment  proceeding. 

There  can  be  no  doubt  that  what  Mrs.  Van  Doren  did  in 
the  premises  is  entirely  consistent  yn\h  the  contention  of 
plaintiffs  in  error,  that  their  homestead  interest  in  the 
land  has  ne^•er  been  set  off  or  sold,  and  that  they  are  in 
no  way  estopped  to  claim  their  homestead  right 
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But,  even  if  our  conclusion  upon  this  branch  of  the  case 
were  otherwise,  defendants  in  error  would  still  be  in  no 
pofsition  to  sustain  the  correctness  of  the  judgment  of  the 
trial  court.  If  the  sale  is  to  be  validated  by  the  action  of 
Mrs.  Van  Doren  in  asking  for  and  obtaining  the  surplus, 
obviously  it  must  be  upon  the  theory  that  her  act  con- 
stituted a  waiver  of  the  homestead  right.  As  already  in- 
dicate, this  waiver  must  be  one  imputable  to  both  her  and 
A.  L.  Van  Doren.  It  is  conceded  in  this  case  that  neither 
of  the  Van  Dorens  had  done  anything  which  would  fur- 
nish the  basis  of  a  waiver  prior  to  the  filing  of  the  motion 
by  Mrs.  Van  Doren  asking  for  the  payment  to  her  of  the 
surplus  of  the  sala  If  any  waiver  of  the  homestead,  hap- 
pen when  or  how  it  may,  must  be  chargeable  to  both 
spouses,  then  it  is  immaterial  in  this  case,  under  our  view 
of  the  record,  whether,  by  asking  for  or  retaining,  this 
surplus,  Mrs.  Van  Doren  waived  the  homestead  right  on 
her  part  We  may  for  the  present  purpose  assume  she 
did,  and  confine  our  inquiry  to  whether  such  a  waiver  can 
be  imputed  also  to  A.  L.  Van  Doren.  The  trial  court, 
adopting  the  theory  that  Mrs.  Van  Doren  did  waive  the 
right  by  asking  for  the  suit)1us,  concluded  that  her  hus- 
band w^as  equally  chargeable  with  the  waiver.  In  this  con- 
clusion we  are  quite  clear  the  learned  trial  court  erred. 
Its  only  basis  is  that  after  the  motion  of  Mrs.  Van  Doren 
had  been  favorably  ruled  on,  and  an  order  issued  to  the 
sheriff  to  pay  the  surplus  to  her,  the  sheriflF,  apparently 
upon  his  own  motion  and  out  of  abundant  caution,  re- 
quired that  Mrs.  Van  Doren's  husband  sign  the  receipt  for 
the  surplus  with  her.  It  is' difficult  to  see  what  power  the 
sheriflf  had  to  extend  the  scope  or  legal  effect  of  the  order 
to  pay  the  money  to  Mrs.  Van  Doren.  His  function  was 
purely  and  exclusively  ministerial.  The  order  was  to  pay 
the  money  to  Mrs.  Van  Doren.  He  woirld  have  been  charge- 
able with  no  dereliction  of  official  duty  had  he  contented 
himself  with  merely  obeying  the  order  in  his  hands.  The 
right  of  Mrs.  Van  Doren,  if  any,  to  the  money,  must  be 
established  by  the  order  of  the  court,  and  not  by  arbitrary 
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conditions  annexed  thereto  by  the  sheriff.  The  circum- 
stances under  which  A.  L.  Van  Doren  was  induced  to  sign 
the  receipt  with  his  wife  can  not  be  said  to  have  been  in 
any  sense  a  prociH»din|2:  in  which  any  duty  rested  upon  him 
to  assert  his  homestead  right,  nor  can  his  conduct  in  such 
a  situation  be  construed  into  a  waiver  of  the  family  home- 
stead. It  would  be  a  perversion  of  the  law  so  to  hold.  If 
the  homesteiid  right  of  the  Van  Dorens  is  to  be  defeated 
in  this  action  on  the  ground  of  waiver,  and  if  that  waiver 
must  be  imputable  to  both  husband  and  wife,  it  is  cleax 
that  under  no  theory  of  the  case*  can  it  l>e  said  that  A.  L 
Van  Doren  ever  waived  the  homestead  right,  Campbell 
y.  Bff!  'ocl<,  27  Wis.  512;  Camps  v.  Kiyo,  104  Wis.  656,  80 
N.  \\\  937. 

It  follows  that  the  sheriff's  deed  issued  in  pursuance  of 
the  attem[)ted  sale  of  the  homest^^ad  was  insuflBcient  upon 
which  to  base  a  right  of  recovery  in  the  plaintiff  in  this 
ejectment  action.  The  judgment  of  the  trial  court  is, 
therefore,  wrong  and  it  is  accordingly  recommended  that 
the  same  be  reversed,  and  the  cause  remanded  for  further 
proceedings  in  conformity  with  the  law. 

Hastings  and  Lobingibe,  CO.,  concur. 

By  tlie  (^)urt :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed,  and 
the  cause  remanded  for  further  proceedings. 

Rbvbrsed  and  bbmanded. 


Modern  Brotherhood  of  America  v.  John  P.  Cummino& 

Filed  March  18,  1903.    No.  12,545. 

1.  Insurance  Company:  Policy:  Lr ability :  Action.  Where  an  In- 
surance company  denies  all  liability  on  a  policy,  basing  Ita  refusal 
on  the  ground  that  the  loss  or  injury  insured  against  has  not 
pccurred,  the  insured  may  bring  an  action  thereon  without  waiting 
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for  tbe  expiration  of  the  period  limiting  the  time  within  which 
an  action  may  be  brought. 

2.  Accident  Policy:  Action:  Defense:  Evidence.  In  an  action  on  an 
accident  insurance  policy,  plaintlCt  alleged  the  accidental  break- 
ing of  his  arm.  The  theory  of  the  defense  was  that  the  arm  had 
not  been  broken,  and  resistance  of  the  claim  was  based  upoti 
this  ground.  Held,  That  it  was  not  error  to  exclude  evidence  that 
the  action  was  prematurely  brought,  under  the  terms  of  the 
policy. 

8.  Proof  of  Loss:  Inbtbuction.  The  evidence  that  proofs  of  loss  or 
injury  under  an-  insurance  policy  were  duly  furnished  being  un- 
disputed— the  defendant  at  no  time  urging  the  failure  to  furnish 
such  proofs,  litigating  its  case  upon  the  merits — an  Instruction 
purporting  to  state  the  essential  elements  of  plaintifE's  proof  will 
not  be  held  erroneous  for  omitting  to  mention  the  necessity  of 
filing  proofs  of  loss. 

4.  Affidavits:  RefobTee's  Notes:   Amendment.    Affidavits  addressed  to 

the  trial  court  after  judgment  on  a  motion  to  amend  the  re- 
porter's notes  of  the  evidence  can  not  be  considered  by  the  ap- 
pellate court,  in  the  absence  of  a  ruling  by  the  trial  court  on 
such  motion. 

5.  Instruction:    Amount  of  Recovebt.     An  accident  insurance  policy 

provided  that  in  case  of  death  resulting  from  an  accident,  the 
beneficiary  would  be  entitled  to  the  full  sum  of  one  regular  as- 
sessment upon  all  members  of  the  association  in  good  standing, 
not  to  exceed  |3,000,  and  in  case  of  the  accidental  breaking  of  an 
arm  or  leg,  the  insured  would  be  entitled  to  one-tenth  of  the 
sum  which  the  beneficiary  would  have  received  in  case  of  the 
death  of  the  insured.  In  an  action  on  the  policy,  alleging  the 
accidental  breaking  of  an  arm,  the  plaintiff  asked  a  witness  if 
he  knew  how  many  members  the  defendant  order  had.  Objection 
that  the  testimony  was  "immaterial  and  irrelevaut"  was  sustained. 
The  defense  was  based  solely  upon  the  ground  that  the  accident 
as  alleged  had  never  occurred.  An  instruction  authorized  the 
Jury,  if  they  found  for  plaintiff,  to  assess  his  recovery  at  the  full 
-  sum  of  $300.  Held,  That  the  absence  of  proof  as  to  the  member- 
ship of  defendant  would  not  warrant  the  setting  aside  of  a 
verdict  in  that  sum. 

6.  AfBrmative   and   Prejudicial   Error  Necessary  for   beversaL     A 

Judgment  will  not  be  reversed  except  for  error,  prejudicial  to  the 
party  complaining,  affirmatively  appearing  in  the  record. 

7.  Instruction:     Exfebt  Testimony.     Instruction  examined^  and  Jield 

not  erroneous. 

Error  to  the  district  court  for  BnflPalo  county :    HoMBfS 
M.  SuLUVAN,  DiSTRicyr  Judge.    Affirmed. 
21 
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Ira  D.  Marston  and  E.  B.  JameSj  for  plamtiff  in  error. 
H orris  Brown  and  E.  Frank  Brown,  contra. 

E[IBKPATBICK;  0. 

On  November  20,  1900,  John  P.  OummingB  filed  in  the 
county  court  of  Buffalo  county  his  petition  against  the 
Modern  Brotherhood  of  America,  alleging,  in  substanoe, 
that  the  defendant  was  a  corporation  organized  in  the 
state  of  Iowa,  with  authority  to  issue  life  and  accident 
insurance  policies;  that  on  September  4,  1899,  it  iasned 
to  him  a  policy.  Prom  a  copy  of  the  policy  which  is  set 
out  in  the  petition,  it  appears  that  the  dfefendant  associar 
tion,  ^4n  case  of  the  death  of  said  member  while  in  good 
standing  permita  his  beneficiary  to  participate  in  the  mor- 
tuary fund  to  the  amount  of  one  full  assessment  on  all 
members  in  good  standing  in  the  fraternity,  not  to  exceed 
93,000,  which  shall  be  paid  to  Martha  J.  Gummings  *  *  *. 
Should  said  member  while  in  good  standing,  accidentally 
break  his  leg  or  arm,  he  shall  receive  one-tenth  the  amount 
his  beneficiary  would  have  been  entitled  to  receive  in  case 
of  the  death  of  said  member."  It  was  further  ^Il^ed  that 
on  or  about  the  26th  day  of  September,  1900,  while  said 
policy  was  in  full  force  and  effect,  plaintiff  received  a  per- 
sonal injury  by  reai9on  of  accidentally  falling  from  a  flight 
of  stairs,  thereby  breaking  his  arm  between  the  elbow  and 
shoulder,  being  an  injury  insured  against  by  defendant; 
that  all  piremiums  and  charges  due  by  plaintiff  to  defend- 
ant had  been  fully  paid  up  at  the  date  of  the  accidait;  that 
he  had  performed  all  the  conditions  in  the  policy  on  his 
part  to  be  complied  with,  and  that  he  was  a  member  in 
good  standing ;  that  he  had  given  notice  of  the  accident  on 
October  18,  1900,  to  defendant,  and  had  made  a  claim  of 
damages  in  the  sum  of  |800 ;  that  he  was  injured  through 
no  fault  of  his  own ;  that  at  the  time  of  the  injury  and  the 
furnishing  of  due  proofs  of  injury,  there  was  a  sufficient 
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number  of  members  belonging  to  defendant  fraternity  to 
raise  by  one  regular  assessment  more  than  enough  to  pay 
plaintifif's  demand. 

There  was  judgment  in  the  county  court  in  favor  of 
plaintiff,  and  the  cause  was  removed  to  the  district  court 
by  defendant,  where,  by  leave,  the  plaintiff  filed  the  same- 
petition  filed  in  the  lower  coutt,  to  which  defendant  an- 
swered, admitting  its  corporate  character,  the  issuance  of 
the  policy,  and  denying  generally  all  other  allegations: 
Trial  to  a  jury  resulk>d  in  a  verdict  and  judgment  thereon 
in  favor  of  plaintiff,  and  the  cause  is  presented  to  this 
court  by  the  Modem.  Brotherhood  of  America  by  petition 
in  error.  The  errors  assigned  relate  to  the  exclusion  of 
evidence,  and  in  the  giving  of  certain  instructions  by  the 
trial  court 

Plaintiff  in  error  on  the  trial  offered  section  "e,"  di- 
vision 13,  of  its  fundamental  laws,  which  reads  as  follows : 
"It  will  pay  within  ninety  days  from  the  receipt  of  satis- 
actory  proofs  of  the  accidental  breaking  of  an  arm  or  leg, 
one-tenth  of  the  amount  the  beneficiary  would  have  been 
entitled  to  in  case  of  the  death  of  the  member,  provided 
that  complete  and  satisfactory  proofs  of  such  accidental 
injury  have  been  filed  with  the  supreme  secretary  within 
thirty  days  of  such  accident."  This  testimony  was  ex- 
cluded, and  its  exclusion  is  the  first  error  assigned.  It 
was  offered  for  the  purpose  of  showing  that  the  action  was 
brought  prior  to  th^  time  that  the  alleged  claim  became 
due  under  the  terms  of  the  section,  as  the  record  shows 
that  the  accident  occurred  on  September  26, 1900,  and  that 
the  action  was  first  tried  in  the  county  court  on  December 
11,  1900.  The  theory  of  the  trial  court  in  excluding  this 
evidence  was  that  it  was  inadmissible  under  a  general 
denial. 

The  contention  of  plaintiff  in  error  is  that  under  a 
general  denial  all  evidence  tending  to  show  nonliability 
would  be  admissible,  and  that  if  the  action  were  brought 
sooner  than  the  time  limited  in  the  section  of  the  funda- 
mental laws  of  the  association,  which  are  a  part  of  tiie 
policy,  defendant  in  error  could  not  recover.     . 
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It  appears  from  the  record  in  this  case  that  in  the  trial 
had  in  the  county  court,  after  the  filing  of  defendant  in 
error's  petition,  plaintiff  in  error  filed  a  motion  to  require 
defendant  in  error  to  submit  to  a  physical  examination  by 
a  board  of  physicians  for  the  purpose  of  ascertaining 
whether,  in  fact,  the  injury  alleged  had  occurred,  and,  if 
*so,  the  extent  thereof.  This  motion  was  allowed,  and  the 
testimony  of  the  examining  board  of  physicians  was  takei 
in  the  county  court,  whereupon  judgment  was  rendered  for 
defendant  in  error  in  the  full  sum  of  fSOO.  It  was  frcmi 
this  judgment  that  the  appeal  was  prosecuted  to  the  dis- 
trict court.  It  appears  from  the  record  of  the  trial  had  in 
the  district  court  that  the  theory  of  plaintiff  in  error 
throughout  was  that  the  injury  had  never  occurred ;  that 
the  action  was  an  attempted  fraud  upon  the  company. 
Plaintiff  in  error's  theory  was  that  the  arm  had  not  been 
broken,  and  it  consistently  maintained  this  theory,  and 
litigated  its  case  vigorously  upon  the  merits.  It  is  true 
that  plaintiff  in  error,  in  its  answer,  pleaded  specially  that 
the  action  was  prematurely  brought;  but  the  court,  in- 
structing the  jury,  stated  the  substance  of  this  answer  and 
omitted  any  reference  to  the  defense  that  the  action  was 
prematurely  commenced.  To  this  instruction  no  exception 
was  taken,  and  in  brief  of  counsel  for  plaintiflf  in  error 
in  this  court  an  identical  statement  is  made  of  the  sub- 
stance of  the  answer.  It  would  seem,  therefore,  that  the 
trial  court  did  not  regard  the  plea  of  premature  conunence- 
nient  of  the  action  as  an  issue  in  the  case. 

The  rule  applicable  to  this  state  of  facts  would  seem  to 
be  that  announced  in  Northern  Assurance  Co.  v,  Hanna, 
60  Neb.  29,  that  where  liability  is  denied,  the  compajiy  re- 
fusing to  pay  at  any  time,  an  action  may  be  commenced  on 
the  policy  without  waiting  for  the  expiration  of  the  period 
of  limit<ation.  The  object  of  the  provision  is  apparently  to 
give  a  company  an  opportunity  to  investigate  the  circmn- 
stances  of  the  alleged  injury  or  losa,  and  satisfy  itself 
whether  it  is  liable  or  not,  and  if  liable  to  make  provisioo 
for  payment.    The  attitude  assumed  by  plaintiff  in  error 
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very  clearly  indicates  tkat  it  had  decided  not  to  pay  the 
claim  in  any  event  or  at  any  time.  Under  such  circum- 
stances it  is  difficult  to  see  how  it  was  prejudiced  by  the 
commencement  of  the  action  bef(»re  the  expiration  of  the 
limitation.  That  this  defense  has  been  waived  is  clearly 
decided  in  Northern  Assurance  Co.  v.  Hanna^  supra^  and 
the  eases  there  cited.  PhenM  Ins.  Oo.  v.  &ad  Bila  Hora 
ZiodflFe,  41  Neb.  21. 

It  is  contended  that  instruction  3  given  by  the  court  is 
erroneouSy  in  wrongfully  limiting  the  scope  of  the  issues. 
Therein  the  jury  w^e  told  that  plaintiflP  had  the  burden 
of  proving,  first,  that  his  arm  wsb  broken  as  alleged  in  the 
petition;  and,  second,  that  at  the  time  of  the  injury  he  was 
in  good  standing.  This  instruction  is  assailed  b^ause  it 
says  nothing  about  the  necessity  of  filing  proofs  of  injury 
within  the  time  required.  There  is  no  contention  any- 
where that  such  proofs  were  not  duly  filed.  The  evidence 
that  proofs  were  furnished  is  undisputed.  Plaintiff  in 
error  made  no  request  to  have  this  issue  submitted.  But 
assuming  that  proofs  of  injury  were  not  formally  fur- 
nished in  the  manner  prescribed  in  the  policy,  the  company 
denied  liability  and  placed  its  denial  upon  other  grounds, 
and  it  therefore  waived  its  right  thereto.  Omaha  Fire  Ins. 
C(K  V.  Dierks,  43  Neb.  473,  475.  We  can  not  see  that  plain- 
tiff in  error  was  prejudiced  by  the  giving  of  instruction 
No.  3. 

The  court  instructed  the  jury  that  if  plaintiff  was  en- 
titled to  recover  at  all,  he  is  entitled  to  recover  the  full 
amount  claimed,  namely,  |300.  The  policy  provided  that 
in  case  <rf  death  the  beneficiary  would  be  entitled  to  the 
full  amount  ot  one  r^ular  aissessment  on  all  members  in 
r^^lar  standing,  not  to  exceed  |3,000,  and  in  the  event 
of  injury  the  member  would  be  entitled  to  one-tenth  of 
what  the  beneficiary  would  have  been  entitled  to  in 
case  of  the  member's  death.  There  is  no  proof  of  the  num- 
ber of  members  of  the  association.  The  instruction  is  ac- 
cofdin^y  assigned  by  plaintiff  in  error  as  a  reason  why 
the  judgment  must  be  reversed.    It  is  clear  that  the  basis 
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of  the  recovery  mast  be  upon  the  number  of  membero  in 
good  standing.  Defendant  in  error  alleged  that  the  mem- 
bership wafi  sufficient  to  raise  more  than  enough  to  pay 
his  claim.  This  must  be  understood  afi  meaning  that  one 
regular  assessment  would  realize  more  than  $3,000.  The 
record  sheds  no  light  on  this  question. 

The  absence  of  all  proof  on  this  question  waB  called  to 
the  attention  of  the  trial  court  in  the  argument  of  a  mo- 
tion for  a  new  trial.  Thereupon  it  seems  that  counsel  for 
defendant  in  error  filed  a  motion  for  lei^ve  to  supply  and 
correct  the  record  and  the  reporter's  notes  of  the  trial. 
This  motion  was  supported  by  several  affidavits,  stating 
that  an  admission  waB  made  by  counsel  for  plaintiff  Id 
error  at  the  trial  in  the  presence  of  the  court,  jury  and 
opposing  counsel,  that  the  membership  was  sufficient  to 
authorize  a  judgment  for  the  full  sum  prayed  for.  A  coun- 
ter affidavit  was  filed  by  the  attorney,  stating  that  he  had 
made  no  such  admission.  There  is  no  record  of  any  ruling 
by  the  court  upon  this  motion  and  it  does  not  appear  that 
the  record  waB  supplied  aa  asked  for.  We  are  now  asked 
to  consider  these  affidavits  and  decide  the  question  pre- 
sented— whether  such  admission  was  in  fact  made.  We 
are  quite  clearly  of  opinion  that  we  can  not  do  so.  The 
jurisdiction  of  this  court  is  appellate  only.  In  the  ab- 
sence of  any  ruling  by  the  trial  court  allowing  the  amend- 
ment, it  would  seem  that  the  record  stands  in  this  court  as 
if  the  motion  had  never  been  made.  The  judgment  sought 
to  be  reviewed  in  this  proceeding  must  be  tested  by  the 
evidence  submitted  to  the  jury,  aa  that  evidence  appears 
in  the  certified  bill  of  exceptions.  Clearly,  this  court  can 
not  go  beyond  the  bill  of  exceptions,  which  is  duly  certified 
aB  containing  all  the  evidence  adduced,  and  look  for  light 
in  certain  affidavits  and  counter  affidavits  addressed  to 
the  trial  court  after  judgment,  raising  the  question  as  to 
the  correctness  of  the  bill  of  exceptions,  which  question 
waB  not  decided  by  the  court.  The  trial  court  was 
peculiarly  in  a  position  to  decide  this  question,  and  for 
this  court  to  attempt  to  do  so,  after  the  lower  court's  omis- 
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sion  to  act,  would  be  to  grope  in  the  dark,  and  there  would 
be  no  assurance  that  justice  was  being  done.  We  must 
therefore  decide  the  question  without  reference  to  the  con- 
tents of  these  affidavits  although  they  appear  in  the  record 
as  a  part  of  the.bill  of  exceptions. 

It  is,  of  course,  elementary  that  the  burden  was  on  de- 
fendant in  error  to  prove  the  essential  and  material  allega- 
tions of  his  petition.  He  alleged  sufficiency  of  menilK^i*ship 
to  authorize  a  recovery  in  the  full  sum  prayed  for.  This, 
under  the  general  issu6,  must  be  taken  as  denied.  While 
the  question  is  not  discussed  in  briefs,  we  have  regarded 
it  proper  to  consider  whether  the  instruction  under  con- 
Hideration  can  not  be  sustained  upon  the  theory  that  the 
evidence  of  membei-ship,  being  matter  peculiarly  within 
the  knowledge  of  plaintiff  in  error,  should  have  been 
offered  by  it,  and,  having  failed  to  show  that  the  member- 
ship was  less  than  that  alleged,  a  presumption  would  arise 
that  it  was  sufficient  It  is  a  well-settled  rule  that  where 
the  plaintiff's  right  depends  upon  the  truth  of  a  negative 
avennent,  as  where  the  defendant  is  charged  with  selling 
liquor  without  a  license  {State  v.  ShmVj  35  N.  II.  217; 
State  V.  Schar/ 50  Mo.  393,  394),  or  it  is  charged  that  a 
transfer  was  made  by  defendant  without  consideration 
{Jjovell  V.  Payne,  30  La.  Ann.  511),  the  other  party  hjiving 
it  peculiarly  within  his  power  to  show  the  facts  favorable 
to  him,  if  they  do  exist,  the  averment  will  te  taken  as  true, 
unless  dispi-oved.  Smith  v.  New  York  C.  R.  Go.j  43  Barb. 
(N.  Y.)  225,  229.  This  is  upon  the  theorj'  that  a  negative 
does  not  admit  of  easy  proof,  and,  all  of  the  proof  upon 
the  subject  being  in  the  conti-ol  of  defendant,  he  can  dis- 
prove it  at  onca  Great  Western  R.  Co.  v.  Bacon,  30  111. 
347,  83  Am.  Dec.  199.  There  are  some  cases,  however,  to 
the  effect  that  the  party  making  the  averment  must  offer 
some  evidence,  although  slight  and  vague,  as  will  render 
the  existence  of  the  negative  probable,  before  the  burden 
will  fall  on  the  opposite  party.  City  of  Bcardstovyn  v. 
City  of  Virginia,  76  111.  34.  This  would  not  be  a  shifting 
of  the  burden  of  proof,  or  of  producing  a  preponderance 
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of  the  evidence,  which  remains  upon  him  who  has  the 
affirmative  of  the  issue  throughout  the  trial,  but  the  bur- 
den of  met*ting  a  prima-facic  cas<»,  "which  latter  bunlen 
may  shift  back  and  forth  in  the  course  of  the  trial."  Scott 
c.  WofHl,  81  Cal.  398. 

The  issue  as  joined  in  this  cast*,  we  think,  is  an  aflSrm- 
ative  allegation  by  defendant  in  error  that  the  meml>er- 
ship  was  sufficient,  aiul  a  denial  by  plaintiff  in  error  of  this 
averment.  There  can  be  no  qu(*stion  as  to  the  meaning  of 
the  contract,  namely,  to  pay  to  the  member  in  case  of  the 
accidental  breaking  of  his  arm,  one-tenth  of  what  his  bene- 
ficiary would  have  received  in  case  of  the  member's  death; 
and  this  latter  sum  was  the  full  sum  of  one  regular  assess- 
ment, not  exccHMling  $3,000.  It  is  cU^r  that  the  provision 
in  the  contract  is  consistent  with  a  memlwrship  of  any 
conceivable  numl)er.  It,  therefore,  furnishes  the  basis  for 
no  presumptioiL  We  search  the  recoi-d  in  vain  for  any 
evidence,  however,  vague  or  slight^  that  would  make  a 
prima-facic  case  in  favor  of  defendant  in  error.  If  such 
were  the  case,  we  would  experience  no  difficulty  in  holding 
that  the  burden  was  on  plaintiff  in  error  to  introduce  evi- 
dence overcoming  this  prima-facic  showing,  because  such 
evidence  was  doubtless  in  its  power  and  possession. 

It  is  not  clear  to  us  that  some  evidence  of  the  number  of 
the  ordcT's  meml)ership  at  the  time  of  the  accident  was  not 
within  the  possession  of  defendant  in  error.  He  was  a 
member  of  the  local  lodge  in  g(K)d  st<inding,  and  it  would 
seem  that  he  would  have  had  access  to  some  evidence  upon 
this  questi(m.  Qu(^ti<ms  similar  to  that  here  suggested 
have  arisen  Ix^fore,  but  the  decisions  are  not  uniform. 

In  iSY.  Clair  (^ountjf  Benevolent  Society  v.  Fi^tsamy  97 
HI.  474,  the  poli(\v  contained  a  provision  that  the  society 
would  pay  the  assured  or  his  legal  representatives  |1  for 
every  pei-son  a  member  of  the  society  and  of  the  same 
division  or  divisions  "at  the  time  of  such  payment^'  It 
appears  that  in  order  to  arrive  at  the  measure  of  damages, 
parol  evidence  was  admitted  to  show  the  number  of  mem- 
bers.   The  admission  of  this  e\idence  was  in  the  supreme 


Vol.  68]  JANUARY  TERM,  1903.  265 

Modem  Brotberhood  of  America  T.  Gammlngs. 

court  alleged  as  error  by  the  society.  The  court  there  said 
(p.  481) :  "That  decision  was  clearly  correct.  Such  eri- 
dence  is  admissible  for  that  purpose,  otherwise  there  would 
be  no  mode  of  ascertaining  the  sum  recoyerable  under  the 
policy." 

The  policy  considered  in  FaircMld  v.  Northeastern  Mur 
ttial  Life  Ass^n^  51  Vt  615,  provided  for  the  payment  of 
a»  many  dollars,  not  exceeding  f  1,000,  as  there  should  be 
members  at  the  time  of  payment.  Various  notices  of  as- 
sessment had  been  introduced  in  evidence  by  plaintiff, 
which  contained  statements  of  the  number  of  members  at 
the  date  of  the  assessment.  The  company  contended  that 
this  evidence  having  reference  to  the  number  of  members 
at  dates  prior  to  the  date  at  which  payment  was  demanded, 
had  no  tendency  to  show  the  number  of  members  at  the 
date  of  the  death  of  Mrs.  May.  Ui>on  this  contention  the 
court,  after  reviewing  the  evidence,  said  (p.  629) :  "This 
membership  being  shown  at  a  date  so  shortly  prior  to  the 
death  of  Mrs.  May,  and  the  evidence  showing  an  unin- 
terrupted increase  prior  and  up  to  that  time,  the  presump- 
tion, in  the  absence  of  proof  to  that  effect,  certainly  can 
not  be  that  there  was  a  decrease  between  February  18, 
1875,  and  the  date  of  Mrs.  May^s  death;  and  we  think 
that  this  evidence,  taken  together,  did  have  a  tendency,  at 
least,  to  prove  that  at  the  last  mentioned  date  there  were 
as  many  as  a  thousand  members,  and  was  properly  sub- 
mitted to  the  jury  for  that  purpose." 

Another  case  bearing  somewhat  upon  this  question  is 
Neskem  v.  Northwestern  ^Endowment  &  Legacy  As^^n^  30 
Minn.  406.  The  action  had  been  tried  before  a  referee, 
who  found  that  at  the  time  of  the  death  "the  defendant . 
had  1,231  members  in  good  standing,  who  were  liable  to 
pay  assessment  for  death  losses."  The  evidence  to  sup- 
port this  finding  seems  to  have  been  the  numlier  of  mem- 
bership certificates  which  had  been  if^ued,  and  these  were 
held  to  be  primorfacie  evidence  of  the  number  of  members. 
The  company  seems  to  have  contended  in  the  appellate 
court  that  there  was  no  inference  deducible  from  this  evi- 
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dence  that  such  members  were  "contributing"  members. 
The  supreme  court  said  (p.  409) :  "We  think  the  comi; 
below  was  right  in  holding  that  if  any  of  the  persons  to 
whom  these  certificates  were  issued  had  eeaj!^  to  be  mem- 
bers by  forfeiture,  suspension  or  otherwise,  the  burden 
was  upon  defendant  to  show  it.  The  means  of  doing  s<> 
are  or  ought  to  be  peculiarly  within  its  possession.  To  re- 
quire the  plaintiff  to  prove  a  n^ative  in  the  case  of  each 
person  who  had  been  received  into  membersliip,  and  that 
such  person  had  not  been  suspended,  ♦  ♦  ♦  ^ould  be 
unreasonable  and  impracticabla" 

Prom  the  three  cases  last  above  cited,  it  appears  that 
the  plaintiff  did  assume  the  burden  of  proving  the  mem- 
tership,  and  in  each  instance  technical  objections  to  the 
sufficiency  of  such  evidence  was  overruled,  especially  if  to 
sustain  them  would  be  to  require  the  plaintiff  to  prove  a 
negative,  when  the  facts  were  peculiarly  within  the  pos- 
session of  the  defendant 

We  do  not  doubt  that  the  better  practice  would  be  in 
harmony  with  the  cases  cited,  for  the  plaintiff  to  prove 
by  such  evidence  as  he  may  have  the  membership  of  the 
defendant  order;  slight  evidence  thereof  being  sufficient 
to  make  a  primcrfacie  case,  whereupon  the  burden  would 
be  clearly  upon  the  defendant  to  show  the  contrary. 

The  facts  of  this  case,  as  shown  by  the  record,  are,  in 
our  opinion,  sufficient  to  bring  it  out  of  the  rule  above 
indicated.  Defendant  in  error  was  called  as  a  witness, 
and  when  under  examination  was  asked  by  his  counsel 
whether  he  knew  how  many  members  there  were  in  defend- 
ant order.  Counsel  for  plaintiff  in  error  objected  to  this 
testimony  on  the  ground  that  it  was  immaterial  and  irrele- 
vant The  objection  was  sustained.  Whether  the  defend- 
ant in  error  was  competent  to  answer  this  question,  and 
knew  the  fact  called  for,  is  a  question  which  can  not  be 
decided.  As  already  stated,  the  company  denied  liaWlitv 
on  the  ground  that  the  accident  had  in  fact  not  occurred. 
Inasmuch  as  this  was  the  theory  by  it  maintained  at  the 
trial,  it  is  conceivable  that  the  trial  court,  in  sustaining 
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the  objection  to  this  testimony  on  the  ground  that  it  was 
immaterial  and  irrelevant,  assumed  that  the  insufficiency 
of  the  membership  of  plaintiff  in  error  was  no  part  of  its . 
defense,  that  it  relied  upon  proving  that  the  alleged  acci- 
dent had  not  occurred;  and  that  if  it  faileil  in  its  proof  as 
to  that  defense,  it  was  willing  and  able  to  pay  the  full 
sum  prayed  for,  as  provided  in  tlie  policy.  Its  defense  in 
the  lower  court  being  that  there  was  no  liability,  be- 
cause the  arm  was  not  broken,  plaintiff  in  error  ought  in 
fairness  not  to  be  permitted  to  urge  in  this  court,  as  a 
reason  why  it  should  not  pay  the  claim,  a  wholly  different 
reason,  namely,  that  the  proof  fails  affirmatively  to  show 
that  one  regular  assessment  will  raise  a  sum  sufficient 
under  the  terms  of  the  policy.  It  regardcnl  evidence  upou 
this  question  immaterial  and  irrelevant  in  the  trial  of  th( 
cause,  and  it  can  not  now  base  a  right  uiK)n  its  absence. 

In  Kansds  Protectwe  Union  v.  Whitt^  3(5  Kan.  760,  59 
Am.  Rep.  607,  this  question  was  considered  under  a  policv 
substantially  like  that  in  this  case,  and  the  supreme  couil 
of  that  state  said  (p.  764)  :    "It  (the  association)  made  n 
complaint  to  the  beneficiary  about  the  amount  due;  it  did 
not  intend  to  pay  anything,  and  denied  all  liability,  no: 
because  the  assessments  had  not  been  made  or  paid,  bu 
because  it  claimed  that  Whitt's  certificate  had  been  can 
celed  by  nonpayment.     Fair  dealing  on  the  jxirt  of  the 
company  would  require  it  to  make  a  statement  to  the  lyeuo- 
ficiariee  of  its  reasons  for  nonpayment.     It  had  no  right 
to  pretend  and  give  as  an  excuse  for  nonpayment  one  rea- 
son before  suit,  and  now  another." 

We  think  it  follows  from  what  has  been  said  that  it  was 
not  error  for  the  trial  court  to  instruct  the  jury  that  if  they 
found  for  defendant  in  error,  they  should  assess  his  re- 
covery at  the  full  sum  prayed  for. 

The  last  error  complained  of  is  that  the  court  gave  in- 
struction No.  1  while  the  jurj'  were  deliberating  on  their 
verdict  This  instruction  relates  to  the  subject  of  exp<*ri 
testimony,  much  of  which  was  introduced  at  the  trial,  and, 
in  substance,  gave  a  definition  of  expert  testimony,  and 
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states  that  in  weighing  such  testimony  the  same  test  is  to 
be  applied  as  in  .weighing  other  testimony,  and  continued 
as  follows: 

"In  weighing  expert  testimony,  it  is  important  that  you 
should  consider  whether  the  fact  upon  which  the  opinion 
of  the  witness  is  given  has  been  satisfactorily  proved; 
whether  the  expert  is  in  any  way  biased  and  prejudiced  as 
shown  by  the  evidence.  You  should  also  consider  what 
skill,  learning  and  experience  in  his  profession  the  expert 
is  shown  to  have.  In  weighing  expert  testimony  offered 
for  the  purpose  of  contradicting  the  testimony  of  other 
witnesses  who  have  positively  stated  facts  claimed  by  them 
to  have,  been  within  their  personal  knowledge,  you  should 
not  fail  to  distinguish  between  those  inferences  or  con- 
clusions of  the  expert  which  are  shown  to  be  only  prob- 
able and  generally  true,  and  which  have  their  exceptions, 
and  those  other  inferences  and  conclusions,  if  any,  which 
are  necessary  and  invariable  and  which  have  no  exceptions. 
You  should  also  consider  whether  the  opinion  of  the  ex- 
pert is  speculative,  theoretical  and  states  only  the  belief 
of  the  witness,  while  yet  some  different  opinion,,  conclusion 
or  inference  may  be  drawn  from  the  same  facts.  You  will 
further  understand  that  the  question  in  dispute  in  this 
case  of  whether  the  plaintiff's  arm  was  broken  or  not  is  not 
for  the  expert  to  determine.  That  question  is  alone  for  you 
to  determine  from  all  the  testimony  in  the  case." 

An  exception  to  this  instruction  was  taken,  and  the  ob- 
jections urged  against  it  are,  first,  that  it  was  given  in  the 
absence  of  counsel  for  plaintiff  in  error;  and,  second,  that 
as  an  abstract  proposition  of  law  relative  to  expert  testi- 
mony, it  is  erroneous  and  prejudicial  to  plaintiff  in  error. 
There  is  nothing  in  the  record  to  show  that  counsel  for 
plaintiff  in  eiTor  was  absent  at  the  giving  of  this  instruc- 
tion, and,  conceding  that  his  absence  would  be  prejudicial, 
under  the  familiar  rule  that  error  must  affirmatively  ap- 
pear, we  can  not  say  that  there  is  any  presumption  under 
the  record  in  this  case  that  plaintiff  in  error  was  not  rep- 
resented when  this  instruction  was  given.    We  can  not  see 
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that  the  instruction  incorrectly  announced  the  law  relat- 
ing to  the  testimony  of  experts.  It  is  a  fair  and  reasonable 
exposition  thereof,  and  as  both  parties  relied  to  some  ex- 
tent upon  the  testimony  of  experts,  it  can  not  be  said  that 
the  instruction  was  less  favorable  to  one  than  the  other. 

We  have  carefully  examined  the  record,  and  are  brought 
to  the  conclusion  that  the  judgment  of  the  district  court  is 
free  from  error,,  and  it  is  therefore  recommended  that  the 
same  be  affirmed. 

Hastings,  C,  concurs. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affcbmbd. 


Oaeleton  E.  Mann  v.  Charles  W.  Bubkland. 

FiLD)  March  18,  1903.    No.  12,743. 

1.  Action:   Mobtgaoe:    Fobeclobube:    Ck>DE.    Under  provislonB  of  sec- 

tion 848  of  the  Ck>de  of  Civil  Procedure,  prior  to  its  amendment 
in  1897,  no  action  at  law  could  be  maintained  to  recover  on  a 
debt  secured  by  a  mortgage,  after  a  petition  to  foreclose  the 
mortgage  had  beem  filed,  or  after  a  decree  had  been  rendered, 
without  authority  from  the  court  having  jurisdiction  of  the  fore- 
closure proceedings. 

2.  Petition:    Demubbeb.     A  petition  in  an  action  at  law  seeking  to 

recover  on  an  indebtedness  secured  by  a  mortgage,  where  fore- 
closure proceedings  have  been  instituted  under  the  mortgage,  are 
pending,  or  have  gone  to  decree,  is  subject  to  demurrer  if  it  fail 
to  allege  authority  from  the  court  having  jurisdiction  of  the  fore- 
closure proceedings  to  maintain  the  action  at  law. 
Z. :  « .  Petition  examined,  and  held,  demurrer  properly  sus- 
tained. 

Erbor  to  the  district  court  for  Lincoln  county :  Hanson 
M.  Grimes,  District  Judgb.    Affirmed. 

Hoagland  d  Hoagltmd  and  T,  C.  Pattersortj  for  plaintiff 
hi  error. 

WUco^  d  Halligan,  contra^ 
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KiRKPATRIOK,  C. 

This  is  a  proceeding  in  error  brought  to  obtain  the  re- 
versal of  a  judgment  entered  by  the  district  court  for  lin- 
coin  county  sustaining  a  demurrer  to  the  petition  of  plain- 
tiff  in  error  and  dismissing  his  action  at  his  costs.    The 
petition  sets  out  that  on  the  28th  day  of  July,  1890,  one 
Oeorge  E.  Edge  executed  a  note  and  mortgage  to  the  Mc- 
Kinloy-Lanning  Loan  &  Trust  Company  in  the  sum  of 
?600 ;  that  thereafter  he  sold  the  land  covered  by  the  mort- 
gage to  defendant  in  error,  Charles  W.  Burkland,  convey- 
ing the  same  to  him  by  warranty  deed,  subject  to  the  mort- 
gage existing  against  it;  that  in  said  deed  of  conveyance 
defendant  in  error  expressly  assumed  and  agreed  to  pay 
the  mortgage  indebtedness;  that  the  note  and  mortgage, 
before  maturity,  in  the  usual  course  of  business,  were 
transferred  to  plaintiff  in  error;  that  by  their  terms  the 
note  and  mortgage  became  due  August  1, 1895 ;  that  plain- 
tiff institut4Hi  foreclosure  proceedings  in  the  district  court 
for  Lincoln  county,  and  obtained  a  decree  of  foreclosure 
and  order  of  sale  of  the  premises  in  satisfaction  of  the 
amount  found  due;  that  thereafter  an  order  of  sale  was 
duly  issued,  and  the  land  described  in  the  mortgage  sold; 
that  on  June  10,  1899,  the  sale  was  duly  confirmed;  and 
that  there  remained  due  on  the  note  and  mortgage  over 
and  above  the  amount  realized  at  the  sale,  the  sum  of 
1343.43.    It  is  further  alleged  that  no  judgment  for  a  de- 
ficiency waB  rendered  against  defendant  in  error  in  the 
foreclosure  proceedings,  but  that  on  March  9,  1900,  an 
application  for  a  deficiency  judgment  was  dismissed,  with- 
out prejudice  to  further  action  thereafter;  that  no  part  of 
said  deficiency  has  been  paid,  although  often  demanded. 
To  this  petition  a  demurrer  was  interposed,  for  the  rea- 
sons, first,  tJiat  the  petition  failed  to  state  facts  sufflcient 
to  constitute  a  cause  of  action ;  and,  second,  ^'that  said  peti- 
tion does  not  show  that  an  order  of  court  was  ever  obtained 
authorizing  the  plaintiff  herein  to  prosecute  this  action  at 
law  to  recover  the  balance  of  the  mortga^  deJ>t  remaming 
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after  the  foreclosure  of  the  mortgage  securing  the  same." 
This  demurrer  was  by  the  trial  court  sustained,  and  plain- 
tiflf  in  error  electing  to  stajad  on  his  petition,  and  refusing 
further  to  plead,  judgment  of  dismissal  was  entered. 

It  appears  from  the  petition  that  the  note  and  mortgage 
matured  August  1,  1895,  and  that  proceedings  to  foreclose 
the  same  were  commenced  thereafter.  Thus  the  cause  of 
action  arose,  and  the  proceedings  to  enforce  it  were  com-, 
meneed,  long  prior  to  the  passage  of  the  act  of  1897,  re- 
pealing sections  847  and  849  and  amending  section  848  of 
the  Code  of  Civil  Procedure  (Session  Laws,  1897,  ch.  95, 
sees.  1,  2).  It  follows  that  the  right  of  plaintiff  in  error 
to  relief  must  be  determined  by  the  law  as  it  existed  prior 
to  1897.    Thompson  v  West,  59  Neb.  677,  49  L.  R.  A.  337. 

Section  848  of  the  Code,  prior  to  the  enactment  of  the 
law  of  1897,  read  as  follows:  "After  such  petition  shall 
b6  filed,  while  the  same  is  pending,  and  after  a  decree  ren- 
dered thereon,  no  proceedings  whatever  shall  be  had  at  law 
for  the  recovery  of  the  debt  secured  by  the  mortgage,  or 
any  part  thereof,  -unless  authorized  by  the  court."  The 
section  quoted  was  considered  by  this  court  in  Meehan  v. 
First  Nat.  Bcmkj  of  Fairfield^  44  Neb.  213,  in  a  proceeding 
in  all  respects  apparently  like  the  one  at  bar,  and  there  it 
is  said :  "Where  a  mortgage  debt  is  secured  by  the  ob- 
ligation or  other  evidence  of  debt  of  any  other  person 
besides  the  mortgagor,  the  mortgagee  can  not,  during  the 
pendency  or  after  decree  rendered  in  the  action  to  fore- 
close the  mortgage,  enforce  such  obligation  or  evidence  of 
debt  in  an  action  at  law  unless  authorized  to  commence 
such  action  by  the  court  having  jurisdiction  of  the  suit  of 
foreclosure."  And  in  the  same  case  it  is  further  said: 
"The  lack  of  authorization  to  bring  such  an  action  is  not  a 
defense  necessary  to  be  pleaded,  but  the  contrary  should 
be  alleged,  or  at  least  proved  by  the  plaintiff,  as,  without 
such  authorization,  the  action  can  not  be  maintained." 
This  case  was  quoted  with  approval  and  followed  in  Mux- 
toell  V.  Home  Fire  Ins,  Co.,  57  Neb.  207,  and  Waiigh  v. 
Netcell,  62  Neb.  438.    The  rule  thus  announced  is  not  only 
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settled  by  prior  decisions,  but  it  is  diificult  to  see  liow, 
under  the  temis  of  the  statute,  any  other  construction 
could  be  adopted.  It  was  certainly  competent  for  the  legis- 
lature to  enact  the  provision,  and  it  is  clearly  in  accord 
with  sound  principle,  that,  where  a  party  has  elected  to 
seek  in  a  court  of  equity  the  foreclosure  of  his  mortgage, 
that  court  is  entitled  to  say  whether  he  should  recover  a 
deficiency  judgment  therein  or  be  given  permission  to 
bring  an  action  at  law. 

In  answer  to  this  position,  it  is  contended  by  plaintiff 
in  error  that  if  the  effect  of  the  section  quoted  is  to  pre- 
vent him  from  prosecuting  his  action  at  law  after  fore- 
closure proceedings  a^e  finally  terminated,  the  section  is 
unconstitutional,  and  further  that  the  order  of  the  court 
l>ermitting  him  to  dismiss  his  application  for  deficiency 
judgment  without  prejudice  was,  in  effect,  an  entry  of  an 
order  granting  the  permission  contemplated  by  the  section. 
We  are  unable  to  discover  merit  in  either  of  these  con- 
tentions. Plaintiff  in  error  suggests  no  valid  reason  for 
holding  the  statute  under  consideration  unconstitutional. 
Further,  the  order  dismissing  the  application  without 
prejudice  clearly  falls  far  short  of  the  express  authorisa- 
tion which  is  the  necessary  ba^is  of  an  action  at  law.  The 
statute  contemplates  an  application  for  authorization  to 
institute  an  action  at  law  to  be  addressed  to  the  court  hav- 
ing jurisdiction  of  the  foreclosure  proceedings,  considera- 
tion thereof  by  it,  and,  if  deemed  proper  in  the  premises,  a 
formal  order  granting  the  prayer  of  the  applicant.  With- 
out an  allegation  that  such  authorization  has  been  given 
by  the  court  in  which  the  foreclosure  proceedings  w^ere 
had,  the  petition  will  on  demurrer  be  held  defective.  It 
follows  that  the  demurrer  in  the  case  at  bar  was  properly 
i^ust^iined,  and  it  is,  therefore,  recommended  that  the  judg- 
ment of  the  district  court  he  aflftrmed. 

Hastings  and  Lobingier,  CO.,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmbd. 
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Jonathan  Lydick  v.  Thomas  R.  Qill  et  al. 

Filed  Mabch  18,  1903.    No.  12,585. 

1.  Bequest  for  Instruction:    Assumption:     Refusal.     Where  an   In- 

struction was  requested  that  assumed  the  existence  of  a  judgment 
unreversed  and  unmodified  as  a  bar  to  a  defense  of  adverse 
possession,  and  the  evidence  disclosed  that  such  judgment  had 
been  annulled  by  a  decree  enjoining  its  enforcement  and  declar- 
ing it  of  no  force  and  effect,  such  instruction  was  properly  refused. 

2.  Several  Defendants:  Instruction  Applicable  to  One:    Refusal.    In 

an  action  where  there  are  several  defendants  all  defending  on 
distinct  and  different  grounds,  an  instruction  in  general  terms 
which  can  apply  to  the  defense  made  by  only  one  of  them,  should 
be  refused. 

3.  Instruction:  Nor  Applicable    The  Instruction  tendered  should  have 

been  specific  in  its  terms,  and  limited  in  its  application  to  the  one 
defendant. 

4.  Sstoppel:    Silence.    Where  one  man  knowingly,  though  he  does  it 

passively,  by  looking  on,  suffers  another  to  purchase  and  expend- 
money  on  land  under  an  erroneous  opinion  of  title,  without  m  ing 
known  his  own  claim,  he  will  not  afterwards  be  permitted  to  ex- 
ercise his  legal  right  against  such  person.  A  willful  design  to 
mislead  and  deceive  Is  not  necessary  in  such  a  case.  Gillespie  v. 
Bcnoyer,  15  Neb.  536,  approved  and  followed. 


:  Intention.     Whatever  a  man's   real   intention  may  be,   if 

be  so  conducts  himself  that  a  reasonable  man  would  take  the  act 
or  representation^ to  be  true,  and  believe  that  it  was  made  to  be 
acted  on,  and  he  did  act  upon  it  as  true,  the  party  making  the 
representations  will  be  precluded  from  contesting  their  truth. 


6. :  .     An  estoppel  may  be  binding  and  effectual,   even 

though  there  was  no  intention  to  deceive  and  it  is  not  necessary 
for  the  bolder  of  an  adverse  Interest  to  deny  his  interest,  or 
expressly  declare  his  intention  to  abandon  it. 

7.  Bvidence.     EJvidence  objected  to  examined,  and  held  to  have  been 

properly  admitted. 

8.  Verdict:     Several    Di^fendants:     Joint    Motion    for    New    Trial. 

Where  a  verdict  is  returned  against  a  plaintiff  and  in  favor  of 
several  defendants,  on  different,  distinct  and  separate  defenses 
pleaded  separately  by  them,  a  single  joint  motion  for  a  new  trial 
against  them  all  is  insufficient,  and  it  should  be  overruled  if  the 
verdict  is  good  as  to  any  one  of  the  defendants. 

9.  Xotioin  for  New  Trial:   Examination  of  Record.    Where  a  motion 

2? 
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for  a  new  trial  Is  overruled  under  such  circumstances,  this  court 
is  only  required  to  examine  the  record  far  enough  to  ascertain 
that  fact 

Errob  to  the  district  court  for  Burt  county:  Jacob 
Fawcbtt,  District  Judge.    Affirmed. 

H.  E.  Carter  and  Ira  Thomas ^  for  plaintiff  in  error. 

Albert  W.  Jefferis  and  Framlc  S.  Howell^  contra. 

BarnbS;  O. 

The  plaintiff  in  error  commenced  this  suit  in  ejectment 
in  the  district  court  for  Burt  county  against  Riley  T.  Gill, 
Robert  Light,  Walter  Lydick,  Ed  Latta,  Peter  Kessler, 
Hiram  C.  Lvdick  and  R.  A.  Barnett,  for  the  recovery  of 
<'ertain  real  estate  described  in  his  petition.  Summons  was 
issued  and  served  on  all  of  the  defendants  above  named. 
H.  C.  Lydick,  Walter  Lydick  and  Peter  Kessler  failed  to 
answer,  and  a  default  was  entered  against  them.  The  an- 
swer of  R.  A.  Barnett  was  a  general  denial  and  a  dis- 
claimer of  title  to  any  of  the  lands  descril>ed  in  the  plain- 
tiff's petition,  except  a  part  thereof  which  was  described 
specifically  in  the  answer,  amounting  to  only  about  six 
acres,  and  it  wiis  alleged  therein  that  as  to  that  part  he 
and  his  grantors  had  acquired  title  by  adverse  possession 
and  the  operation  of  the  statute  of  limitations.  To  this 
answer  the  plaintiff  replied,  admitting  defendants'  oc- 
cupancy of  the  tract  described  in  the  answer,  and  denying 
each  and  every  other  allegation  contained  therein. 

Defendant  Ed  Latta  answered  as  follows :  First,  a  gen- 
eral denial ;  second,  a  claim  of  ownership  of  only  a  part  of 
the  lands  descril>ed  in  plaintiff's  petition,  and  a  disclaimer 
af*  to  the  remainder;  third,  adverse  possession  and  the 
statute  of  limitations;  fourth,  affirmative  matters  relat- 
ing to  the  mutual  establishment  of  boundary  lines,  mutual 
construction  of  partition  fences  of  a  permanent  and  last- 
ing character,  complete  enclosure  of  all  the  lands  described 
in  the  answer;  that  one  David  Deaver  was  the  owner  of 
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abont  eighty  acres  of  the  land  included  with  the  other  part 
thereof;  the  establishment  of  the  boundary  lines  of  the 
whole  of  Deaver^s  holdings  in  1893 ;  subsequent  deeding  to 
defendant  Latta  of  all  of  the  body  of  land,  except  about 
eighty  acres;  that  since  the  establishment  of  the  boundary 
lines  and  construction  of  the  partition  fences,  Deaver,  at  a 
very  large  expense,  had  enriched  and  improved  the  entire 
body  of  land,  redeemed  it  from  a  wild  condition  and 
brought  it  to  a  high  state  of  cultivation ;  allied  the  plant- 
ing and  growing  of  fruit  trees,  construction  of  buildings, 
boms,  sheds,  cribs,  wells,  windmills,  tanks,  fences  and 
other  improvements,  all  made  openly  and  notoriously  and 
with  the  full  knowledge  and  consent  of  the  plaintiflf,  and 
without  any  objection  on  his  f>art;  and,  in  fact,  matters 
amply  sufficient  to  create  an  equitable  estoppel  as  against 
the  plaintiff's  claim  to  any  portion  of  the  lands  described 
in  the  answer. 

Plaintiff  replied,  admitting  the  possession  of  Latta,  and 
denying  each  and  every  other  allegation  contained  in  his 
answer. 

Thomas  R.  Gill  filed  a  separate  answer  in  which  he  al- 
leged, first,  that  he  had  been  seized  as  Riley  T.  Gill,  and 
his  true  name  was  Thomas  R.  Gill;  second,  a  general 
denial;  third,  that  he  was  in  possession  and  owner  of 
about  twenty  acres  of  the  land  lying  south  of  a  portion  of 
the  Latta  claim;  fourth,  that  in  1892  the  plaintiflf  and  his 
brother,  Hiram  C.  Lydiek,  owned  the  land  lying  south  and 
west  thereof,  and  by  mutual  agreement  and  consent  the 
boundary  and  division  lines  were  established,  dividing 
their  lands,  and  in  so  doing  he  surrendered  to  the  said 
Lydicks  by  compromise  about  fifty  acres  of  the  land  then 
claimed  by  him;  that  a  boundary  line  and  division  fence 
was  established  between  them,  and  it  was  agreed  that  the 
same  should  constitute  the  boundary  lines  between  his 
own  and  the  Lydiek  lands;  fifth,  adverse  possession  and 
the  statute  of  limitations;  sixth,  a  disclaimer  of  any  in- 
terest in  any  other  portion  of  the  land. 

Plaintiff  replied  to  this  answer,  first,  by  a  general  denial. 
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except  as  to  admissions ;  second,  admitted  the  true  name  of 
the  defendant  to  be  Thomas  R.  Gill ;  tWrd,  admitted  that 
in  1892  plaintiff  and  H.  C.  Lydick  were  jointly  owners  of 
the  land,  as  alleged  in  said  answer;  fourth,  plaintiff  set  Dp 
an  adjudication  of  title  in  a  suit  wherein  plaintiff  and  his 
brother,  H.  C.  Lydick,  were  plaintiffs,  and  Gill  was  the 
defendant^  and  that  since  said  time  plaintiff  had  pur- 
chased the  entire  interest  of  his  brother. 

Robert  Light  filed  a  separate  answer,  which  contained, 
first,  a  general  denial ;  second,  a  disclaimer  to  all  lands, 
except  a  small  tract  described  therein;  third,  as  to  that 
part  of  the  land  adverse  possession  and  the  statute  of 
limitations. 

To  this  answer  the  plaintiff  replied  by  a  general  denial, 
except  admissions,  and  admitted  possession  by  Light  of 
the  lands  described  in  his  answer. 

After  entering  the  default  of  Kessler,  Walter  Lydick  and 
H.  C.  Lydick,  a  trial  was  had  to  a  jury  on  the  foregoing 
issues,  which  reBulted  in  a  verdict  against  the  defaulting 
defendantii  and  in  favor  of  the  defendants  Latta,  Light, 
Bamett  and  Gill,  and  against  the  plaintiff.  The  plaintiff 
thereupon  filed  a  single  motion  for  a  new  trial  as  to  each 
and  all  of  the  successful  defendants.  The  motion  was  over- 
ruled and  a  judgment  was  entered  on  the  verdict  in  favor 
of  the  said  defendants.  The  plaintiff  thereupon  prosecuted 
error  to  this  court,  and  filed  one  petition  in  error  herein, 
directed  against  the  defendants  Latta,  Gill,  Light  and 
Bamett  jointly,  praying  that  the  judgment  of  the  lower 
court  be  reversed  and  a  new  trial  of  the  whole  cause  as  to 
all  of  the  defendants  be  granted. 

It  is  contende<l  that  the  court  erred  in  refusing  to  give 
the  paragraph  number  one  of  the  instructions  asked  for 
by  plaintiff.  Before  considering  this  question  it  is  proper 
to  state  that  it  was  stipulated  on  the  trial,  and  the  court 
instruct(Ml  the  jury,  that  the  land  in  question  was  an  accre- 
tion to  lands  owned  by  the  plaintiff,  and  that  their  verdict 
should  bo  for  the  plaintiff  unless  they  should  further  find 
from  a  preponderance  of  the  evidence  that  defendants,  or 
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some  of  them,  were  entitled  to  recover  under  one  or  more 
of  the  affirmative  defenses  set  out  by  them  in  their  respect- 
ive answers.  It  may  be  further  stated  that  it  appears  that 
the  court  piroperly  instructed  the  jury  aB  to  the  issues 
raised  by  the  pleadings  in  the  way  of  aflSrmative  defenses. 
The  instruction  tendered  was  as  follows: 

*^The  court  instructs  you  that,  should  you  find,  from  a 
fair  preponderance  of  the  evidence,  that  since  the  com- 
mencement of  the  occupancy  of  any  of  the  lands  in  con 
troveTEfy  in  this  action  by  the  defendant  Thomas  R.  Gill, 
should  you  find  from  the  evidence  that  he  has  actually 
occupied  any,  an  action  was  commenced  against  him  for 
the  {KMSsession  of  these  lands,  or  any  of  them,  by  the  plain- 
tiff OP  any  one  to  whose  title  he  has  succeeded  and  that 
that  action  was  prosecuted  to  judgment,  and  resulted  in 
favor  of  the  plaintiff  or  plaintiffs  therein  and  against  the 
said  Thomas  R.  Gill,  and  that  said  judgment  has  never 
been  reversed;  then  you  are  instructed  that  as  to  so  mucli 
of  said  land  as  was  included  in  said  judgment,  the  said 
Thomas  R.  Gill  and  all  persons  claiming  under  him  art* 
forever  estopped  from  claiming  any  right  or  interest  in 
said  lands,  because  of  any  occupancy  by  him  of  the  same, 
or  by  reEison  of  any  claim,  conveyance,  or  color  of  title, 
which  he  may  have  made  or  possessed  prior  to  the  said 
judgment,  and  that  his  occupancy  thereof  since  that  time 
has  not  been  adverse  to  the  title  which  was  in  that  action 
adjudged  against  bim,  unless  you  should  fin.d  that  since 
that  time  he  has  been  in  the  actual,  open,  notorious,  ex- 
clusive possession  thereof,  claiming  to  be  the  owner  thereof 
as  against  the  whole  world,  for  a  period  of  ten  years, 
before  the  8th  day  of  April,  1901,  under  an  occupancy 
initiated  since  the  rendition  of  said  judgment" 

There  are  several  reasons  why  this  instruction  was 
propOTly  refused.  It  was  not  confined  to  the  land  claimed 
•nd  occupied  by  Gill  at  the  time  of  the  present  suit,  and 
it  appears  that  different  tracts  of  land  had  been  in  litiga- 
tion and  in  dispute  between  Gill  and  the  plaintiff  from 
time  to  time  before  this  suit  was  brought.    It  was  poroperly 
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refused  because  it  is  shown  by  tJie  record  and  the  bill  of 
exceptions  that  the  judgment  mentioned  in  the  instruction 
had  l>een  enjoined  in  a  suit  in  equity  for  that  purpose,  and 
had  been  annulled  and  set  aside  as  void  and  of  no  force 
and  effect  because  of  a  lack  of  a  sufficient  description  of 
any  land  therein.  Therefore  the  cases  cited  by  counsel  for 
the  plaintiff,  in  which  it  was  held  that  where  adverse  pos- 
session was  interrupted  by  an  adjudication  of  the  question 
by  a  judgment  of  a  court  of  record,  afterwards  the  land 
could  not  be  claimed  by  adverse  possession,  because  the 
future  possession  by  a  party  to  such  judgment  was  not 
under  any  claim  of  right  or  color  of  title,  and  was  not 
subject  to  the  statute  of  limitations,  are  not  in  point  No 
claim  of  right  can  be  based  on  a  judgment  or  decree  whidi 
lias  been  vacated  or  annulled,  and,  while  the  language  of 
the  instruction  comprehended  only  a  re^'^ei'sal  of  the  judg- 
ment, still  it  was  as  effectually  disposed  of  by  the  decree 
in  the  injunction  suit  as  though  it  had  bet^n  revei*sed  on  a 
direct  proceeding  for  that  purpose.  The  question  of  the 
(effect  of  the  judgment  mentioned  in  the  instruction  was  a 
<luestion  of  law  for  the  court,  and  should  not  have  been 
submitted  to  the  jury.  If  the  plaintiff  desired  to  found 
any  right  on  that  question  he  should  have  framed  a  proper 
instruction  and  submitted  it  to  the  court  so  that  the  jury 
would  have  been  instructcn^l,  as  a  matter  of  law,  tiiat  the 
judgment  did  or  did  not  interrupt  adverse  possession. 
For  these  reasons  the  instruction  in  question  was  properly 
refused. 

Plaintiff  complains  because  the  court  refused  to  give 
paragraph  number  two  of  his  requested  instructions,  which 
is  as  follows: 

"The  court  instructs  you  that  the  holding  of  real  estate 
must  be  with  a  claim  of  right  thereto  as  against  the  whole 
world  to  be  adverse,  and  that  the  occupancy  of  another's 
land  in  the  belief  that  it  is  land  belonging  to  the  state  or 
the  government,  does  not  constitute  adverse  possession  so 
as  to  bar  the  right  of  the  real  owner  of  the  land  to  recover 
the  same,  no  matter  how  long  continued." 
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We  have  examined  the  bill  of  exceptions  to  ascertain,  if 
possible^  on  what  theory  of  the  case  this  instruction  was 
based.  The  only  thing  we  find  which  would  in  any  man- 
ner authorize  the  giving  of  such  an  instruction  is  an  ex- 
hibit attached  to  the  bill  of  exceptions,  found  on  page  1289, 
which  is  an  answer  of  Thomas  R.  Gill  in  a  certain  action, 
filed  on  March  25,  1889.  It  appears  that  a  suit  had  been 
brought  previous  to  that  time  by  Jonathan  Lydick,  plain- 
tiflf  herein,  and  his  brother,  Hiram  C.  Lydick,  as  joint  own- 
ers of  a  part  of  the  land  in  controversy,  against  Thomas 
R.  Gill,  to  recover  the  possession  thereof;  that  in  that 
action  Gill  filed  his  answer,  which  is  the  exhibit  above 
mentioned,  in  which  we  find  the  following  statement: 

"Defendant  says  that  he  believes  that  said  lands  are 
government  lands,  unsurveyed,  and  that  the  same  are  sub- 
ject to  settlement,  and  that  he  has  made  settlement  and 
improvement  thereof  and  claim  thereto  and  is  residing 
thereon  for  the  purpose  of  taking  the  same  as  a  homestead 
whenever  they  shall  be  surveyed  and  subject  to  entry." 

In  that  case  one  of  the  questions  in  dispute  was  whether 
or  not  the  land  was  an  accretion,  and  it  was  claimed  by 
(HU,  among  other  things,  that  it  was  not  an  accretion  to 
the  plaintiff's  land,  but  was  a  separate  and  distinct  tract. 

It  will  be  observed  that  this  instruction  was  general, 
and  had  no  application  to  any  of  the  other  defendants  in 
this  casa  To  have  given  it  without  limiting  its  operation 
to  the  defenses  interposed  by  the  defendant  Gill  alone, 
would  have  been  reversible  error,  so  far  as  the  other  de- 
fendants were  concerned.  It  was  only  applicable  to  a 
small  portion  of  the  land  against  which  the  plaintiff  evi- 
dently intended  it  should  operate,  and  was  not  applicable 
to  the  evidence  as  to  the  whole  case.  The  failure  to  give 
an  instruction,  even  though  it  be  a  correct  abstract  pro- 
position of  law,  is  not  error,  where  it  is  not  applicable  to 
the  whole  case.  Wells  v.  State j  47  Neb.  74;  tiurlbut  v. 
Hall,  39  Neb.  889. 

Again,  the  jury* were  told  in  paragraph  14  of  the  in- 
struction given  by  the  court  on  his  own  motion  that  the 
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holding  under  adverse  poss(«sion  must  be  under  a  claim 
of  ownership.  This  was  correct  and  was  applicable  to  each 
and  all  of  the  defendants,  and  was  just  as  effective,  so  far 
as  the  defendant  Gill  was  concerned,  as  the  one  tendered. 
For  tliese  reasons  the  request  was  properly  refused. 

It  is  alleged  that  the  court  erred  in  refusing  to  give  the 
jury  plaintiff's  fourth  reiiuest.  By  this  instruction  the 
court  was  asked  to  define  estoppel  as  it  was  claimed 
should  be  applied  to  the  facts  in  this  case.  Under  this 
head  we  will  also  dispose  of  the  fourth,  fifth  and  tenth  as- 
signments of  error.  It  is  admitted  that  the  seventeenth 
instruction,  which  defines  estoppel,  given  by  the  court  on 
his  own  motion,  is  not  greatly  different  from  the  defini- 
tion giv(*n  in  plaintiff's  fourth  request.  The  main  differ- 
ence is  in  the  omission  of  the  words  "int-ent  or  design"  in 
the  instruction  given.  Whatever  may  be  the  law  in  other 
jurisdictions,  in  this  state  willfully  i)ermitting  another 
to  deal  with  property  with  the  intention  in  the  mind  (rf 
the  true  owner  to  actually  deceive  and  mislead,  is  not  an 
essejitial  element  of  estoppel.  In  Gillespie  i\  Saicycr,  15 
Neb.  536,  541,  it  was  said :  "There  is  no  principle  better 
established  in  this  court,  nor  one  founded  on  more  solid 
considerations  of  cniuity  and  public  utility,  than  that  which 
declares  tliat  if  one  man  knowingly,  though  he  does  it 
passively  by  looking  on,  suffers  another  to  purchase  and 
expend  money  on  land,  under  an  erroneous  opinion  of 
title,  without  making  known  his  own  claim,  [he]  shall 
not  afterwards  be  permitted  to  exercise  his  legal  right 
against  such  person.  It  would  be  an  act  of  fraud  and 
injustice,  and  his  conscience  is  bound  by  this  equitable 
estoppel."  "When  one  of  two  innocent  i>ersons,  that  is, 
persons  each  guiltless  of  an  intentional  or  moral  wrtmg, 
must  suffer  a  loss,  it  must  be  borne  by  that  one  of  them 
who  by  his  conduct,  acts  or  omissions,  has  rendered  the 
injury  possible."    Itfash  v.  Baker^  40  Neb.  294,  297. 

By  instruction  number  4  asked  for  by  the  plaintiff,  it 
was  sought  to  tell  the  jury  that  befofe  the  o\^Tier  of  the 
land  could  be  estopped  by  statements  as  to  matters  of  fact, 
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or  afi  to  his  intended  abandonment  of  existing  rights,  or 
by  his  silence  when  it  was  his  duty  to  speak,  he  must  have 
designedly  induced  another  to  change  his  condition,  before 
such  matters  would  create  an  equitable  estoppel.  The  true 
rule  is  as  follows :  Whatever  a  man's  real  intention  may 
be,  if  he  so  conducts  himself  that  a  reasonable  man  would 
take  the  act  or  representation  to  be  true,  and  believe  that 
it  was  made  to  be  acted  upon,  and  he  did  act  upon  it  as 
true,  the  party  making  the  representations  will  be  pre- 
cluded from  contesting  their  truth.  Heidenhluth  v. 
Rudolph,  152  111.  316,  38  N.  E.  930;  Commerdal  Ijoan  d 
Building  Ass'n  v.  Trevette,  160  111.  390,  394,  43  N.  E.  769, 
771;  Pitcher  v.  Dove,  99  Ind.  175. 

Tlie  instruction  given  by  .the  trial  court  in  place  of  the 
one  requested  met  with  general  approval  in  the  case  of 
Ijydick  V.  Oill^  57  Neb.  89,  which  involved  practically  the 
same  facts,  and  a  portion  of  the  same  body  of  land  in 
qnestion  in  the  case  at  bar.  In  that  case  it  tvas  held  that 
the  conduct  of  the  Lydicks,  after  the  purchase  by  Deaver 
and  Gill,  estopped  them  from  claiming  the  land  in  con- 
troversy therein.  The  same  facts  are  pleaded  as  an  equi- 
table e6topi)el  in  this  case,  and  the  instruction  given  con- 
forms to  the  one  given  in  that  suit  An  estoppel  may  Ix* 
binding  and  eflfectual  even  thou{;li  there  was  no  intention 
to  deceive.  Where  the  real  owner  resorts  to  any  affirma- 
tive acts  or  words  or  makes  any  representations,  it  would 
be  in  the  highest  degree  inequitable  to  permit  him  to  say 
that  the  other  party  who  had  relied  on  his  conduct  and 
bad  been  misled  thereby,  might  have  ascertained  the  fal- 
sity of  his  representations.  2  Pomeroy,  Equity  Jurispru- 
dence, sec.  810.  There  is  a  wide  difference  between  silence 
and  encouragement,  and  the  man  who  induces  another  to 
buy  by  positive  assertion  may  be  free  from  any  conscious 
purpose  to  deceive.  2  Herman,  Estopjjel  and  Res  Judicata, 
sec.  964;  Steel  v.  8t.  Louis  Smelting  d  Refining  Co.,  106 
U.  B.  447,  456, 1  Sup.  Ct  Rep.  389,  27  L.  ed.  226;  Gilles- 
pie V.  Sawyer,  supra;  State  v.  Qraham,  21  Neb.  329; 
Forbes  f>.  McCoy,  24  Neb.  702. 
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It  is  proper  to  say  that  the  evidence  fully  established 
the  facts  pleaded  in  the  several  answers  of  the  defendante, 
and  is  sufficient  to  create  an  equitable  estoppel  and  sus- 
tain the  verdict  of  the  jury.  In  fact,  the  plaintiff  does  not 
contend  that  the  evidence  is- not  sufficient  to  sustain  the 
verdict,  and  we  are  constrained  to  hold  that  the  definition 
of  estoppel  contained  in  tlie  instruction  given  by  the  court 
on  his  own  motion  was  correct,  and  was  especially  ap- 
plicable to*  the  facts  in  this  case.  Therefore  the  court  did 
not  err  in  refusing  to  give  the  fourth  instruction  requested 
by  the  plaintiff. 

The  plaintiff  further  contends  that  the  court  erred  in 
refusing  to  give  the  fifth  paragraph  of  his  requests.  By 
this  instruction  the  jury  were  told,  among  other  things, 
that  to  constitute  an  estoppel  they  must  be  satisfied  by  a 
preponderance  of  the  evidence  that  at  the  time  of  the 
transaction  relied  on  for  that  purpose,  tlie  holder  of  the 
adverse  interest  must  have  denied  his  interest  or  declared 
his  intention  of  abandoning  it  This  is  not  the  law  of 
equitable  estoppel  recognized  by  this  court,  as  we  have 
already  shown  by  the  authorities  heretofore  cited  and 
quoted  from,  and  this  instruction  was  properly  •  refused. 

Plaintiff  asserts  that  the  court  should  have  given  in- 
struction number  6  tendered  by  him.  All  that  is  contained 
in  this  instruction  was  fairly  covered  by  the  instructions 
of  the  court,  and  in  a  manner  most  favorable  to  the  plain- 
tiff. 

Lastly,  it  is  eontended  that  the  court  erred  in  the  ad- 
mission of  the  evidence  of  the  witness  Deaver.  This  evi- 
dence was  offered  to  show  what  had  taken  place  between 
himself  and  the  plaintiff  with  relation  to  certain  parts  of 
the  land  in  dispute,  and  to  establish  an  equitable  est4>ppel 
in  connection  therewith.  The  same  evidence  was  held  com- 
petent in  the  case  of  Lydick  v.  OilL  57  Neb.  89,  where  tie 
same  question  and  some  of  the  same  land  was  involved. 

An  examination  of  the  bill  of  exceptions  convinces  us 
that  the  case  was  fairly  tried,  and  the  evidence  complained 
of  was  competent 
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By  a  strict  adherence  to  our  rules,  we  could  have  avoided 
the  consideration  of  this  case  on  its  merits.  As  we  stated 
at  the  outset,  there  were  several  defendants  pleading  sep- 
arate and  distinct  defenses,  each  of  whom  obtained  a  ver- 
dict against  the  plaintiff  on  separate  and  distinct  grounds, 
and  yet  plaintiff  filed  one  joint  motion  for  a  new  trial, 
general  as  to  all  of  them.  This  would  have  only  required 
us  to  examine  the  record  far  enough  to  ascertain  that  the 
motion  was  properly  overruled  as  to  one  of  the  defend- 
ants, and  we  could^^  have  affirmed  the  judgment  for  that 
reason  alona  Long  v.  Gla/pp,  15  Neb.  417 ;  Scott  v.  Chope^ 
33  Neb.  41;  McDonald  v.  Bowman^  40  Neb.  269;  Minick  v. 
Huff,  41  Neb.  516;  Doraey  v.  McOee,  30  Neb.  657.  But 
owing  to  the  imjwrtance  of  the  questions  involved  in  this 
case,  and  in  order  to  give  them  suitable  consideration,  we 
have  passed 'on  the  merits  of  every  substantial  question 
presented  by  the  plaintiff  in  error. 

A  motion  was  submitted  with  the  record  asking  this 
court  to  fix  a  supersedeas,  bond.  As  the  judgment  of  the 
trial  court  must  be  affirmed  it  is  unnecessary  to  consider 
the  motion. 

We  are  satisfied  that  the  cause  was- fairly  tried;  was 
Bnlmiitted  to  the  jury  under  proper  instructions;  that  the 
judgment  of  the  trial  court  was  right;  and  we  recommend 
that  it  be  affirmed. 

Oldham  and  Pound,  CO.,  concur. 

By  the  Ck>urt:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 
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-ZEJtna  IjIfb  Insurance  Company  v.  Jennie  M.  Rhh- 

LAENDER. 
FiUD  BfABGH  18,  1903.    No.  12,691. 

1.  Bevival  of  Policy:    Statement  bt  the  Assured:    Not  ▲  WABKJLHTr. 

A  statement,  signed  at  the  request  of  the  agent  of  a  Iffe-lnsuianee 
company  by  the  assured,  to  obtain  a  revival  of  his  policy,  where, 
by  its  terms,  it  should  have  been  signed  by  the  beneficiary,  and 
In  which  the  assured  states  that  he  is  in  good  health  and  that 
there  is  nothing  in  his  habits  or  condition  which  is  likely  to 
impair  his  health  or  shorten  his  life,  is  a  representation  and  not 
a  warranty. 

2.  Defense:   False  Representations:    Proof.    In  order  to  defeat  a  re- 

covery in  such  a  case  the  company  must  prove  that  the  represen- 
tations are  untrue,  and  were  made  by  the  assured  knowingly  with 
the  fraudulent  intent  to  mislead  and  deceive;  that  they  were 
material  to  the  risk,  and  were  relied  on  by  the  defendant 

3.  Verdict:  Theory  of  the  Case.    Where  the  insurance  company  treats 

the  statement  as  a  representation,  pleads  its  falsity,  alleges  that 
the  false  statement  was  knowingly  and  intentionally  made  in 
order  to  deceive,  and  cause  it  to  revive  the  policy,  which  it  other- 
wise would  not  have  done,  and  'the  cause  is  tried  and  the  Jury 
properly  instructed  on  that  issue,  a  verdict  against  the  company 
will  not  be  set  aside  if  there  is  competent  evidence  to  sustain  it 

4.  Instructiona.     Instructions  tendered   by  the  defendant  examined, 

and  held  to  have  been  properly  refused. 

5.  Case  Distinguished.     The   case   of  RoycU  Neighbort  of  Ameria 

V,  Wallace,  66  Neb.  543,  examined  and  distinguished. 

Error  to  the  district  court  for  Lancaster  county:  Ed- 
ward P.  Holmes^  District  Judge.    Affirmed. 

Arthur  W.  La/ive  and  F.  M.  Tyrrell,  for  plaintiff  in  error. 

OTiarlea  0.  Whedotij  contra. 

Barnes^  O. 

This  action  was  commenced  in  the  district  court  tor 
Lancaster  county  by  Jennie  M.  Rehlaender  to  recover  the 
sum  of  fl,000  and  interest  thereon  from  the  29th  day  of 
March,  1901,  alleged  to  be  due  her  from  the  ^tna  life 
Insurance  Company,  on  a  policy  of  insurance  on  the  life 
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of  her  deceased  husband,  Rudolph  L.  Rehlaender.  The 
petition  was  in  tlie  usual  form  in  such  cases.  I^  set  out 
the  policy  and  all  of  its  conditions,  with  sufficient  other 
averments  to  constitute  a  cause  of  action  thereon.  The 
delFendant  company  filed  its  answer,  in  which  the  follow- 
ing allegations  appear : 

Further  answering,  the  defendant  alleges  that  the  policy 
of  insurance  set  forth  in  the  plaintiff's  petition,  being  No. 
283,484,  upon  the  life  of  one  Rudolph  L.  Rehlaender,  was 
issued  on  or  about  the  2l8t  day  of  Februai*y,  1900,  and  was 
issued  and  delivered  subject  to  all  the  conditions  therein 
expressed,  and  subject  especially  to,  the  following  condi- 
tions, which  were  attached  to  and  made  a  part  of  said 
policy  of  insurance: 

In  consideration  of  the  advanced  payment  of  f4.96,  un- 
der policy  No.  283,484,  on  the  life  of  Rudolph  L.  Reh- 
laender, temporary  insurance  subject  to  the  conditions  of 
said  policy,  shall  commence  when  the  same  is  delivered, 
and  shall  cover  the  term  intervening  between  said  de- 
livery and  5  o'clock  P.  M.  of  the  date  of  said  policy,  when 
if  the  r^ular  premium  required  by  said  policy  is  not  paid, 
the  insurance  will  cease. 

That  the  first  or  regular  premium  provided  by  said 
policy  to  be  paid  upon  the  15th  day  of  August,  1900,  the 
date  of  said  policy,  was  not  paid,  whereby  said  policy 
lapsed  and  became  void,  and  the  insurance  thereunder 
ceased  and  determined. 

That  thereafter,  on  or  about  the  25th  day  of  September, 
1900,  for  the  purpose  of  obtaining  a  revival  of  said  jwlicy, 
the  said  Rudolph  L.  Rehlaender  executed  the  following 
warranty  in  writing  and  delivered  the  same  to  the  de- 
fendant: 

"Lincoln,  Nbb.^  Sept.  25th,  1900. 

^TPor  the  purpose  of  obtaining  the  revival  of  policy  No. 
283,484,  issued  by  the  -iEtna  Life  Insurance  Co.,  on  the 
life  of  Rudolph  L.  Rehlaender,  which  policy  lapsed  be- 
cause of  the  nonpayment  of  the  premium  due  on  the  15th 
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day  of  August,  1900,  I  hereby  certify  that  said  Rudolph 
L.  Rehlaender  is  now  in  good  health,  and  that  there  is 
notliing  in  his  habits  or  condition  which  is  likely  to  im- 
pair his  health  or  shorten  his  life,  and  if  this  representa- 
tion shall  prove  in  aiiy  respect  untrue,  said  policy  shall 
cease  and  be  treated  in  the  same  manner  as  if  it  had  not 
been  revived.  I  also  agree  that  by  accepting  this  premium 
now,  the  said  company  incurs  no  obligation  to  accept  any 
future  premium  after  it  becomes  due. 

"(Signed)  Rudolph  L.  RKHiABNDHa. 

"Witness :  Z.  Dwiggins.^^ 

That  said  Rudolph  L.  Rehlaender  was  not  a.t  the  time 
of  the  signing  and  delivery  of  said  warranty,  and  the  pay- 
ment of  the  said  premium,  in  good  health ;  but  was  then 
and  there  suffering  from  a  dangerous  and  fatal  disease 
and  malady  from  which  he  afterwards  died,  which  fact 
was  well  known  to  said  Rudolph  L.  Rehlaender  at  and 
prior  to  the  time  of  making  said  representations  and  war- 
ranty; and  that  same  were  made  for  the  purpose  and  with 
the  intent  to  mislead  and  deceive  this  defendant;  and  that 
said  fact  was  not  known  to  the  defendant  then  and  there- 
after until  on  or  about  the day  of  April,  1901,  and 

after  the  death  of  said  Rudolph  L.  Rehlaender;  that  by 
reason  of  said  false  and  fraudulent  representation  and 
warranty  the  defendant  was  misled  and  deceived,  and  in- 
duced to  consent  to  a  revival  of  said  policy,  to  which  it 
would  not  have  consented  except  for  said  false  and  fraud- 
ulent representations  and  Avarranty ;  that  by  reason  thereof 
said  policy  was,  and  continued  to  be,  void;  and  was  never 
revived,  and  was  of  no  effect  and  no  obligation  exists  or 
has  existed  thereby  or  "thereunder  since  the  death  of  the 
said  Rudolph  L.  Rehlaender,  on  the  part  of  this  defendant 

This  defense  having  been  thus  tendered  by  the  pleading, 
the  plaintiff  joined  issue  by  a  reply,  which  denied  each  and 
every  allegation  contained  in  the  answer.  The  cause  waa 
tried  on  these  issues  to  a  jury,  and  a  verdict  was  returned 
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in  favor  of  the  plaiutiflf  and  against  the  defendant  for  the 
full  amount  of  the  policy  and  interest.  The  company  filed 
its  motion  for  a  new  trial,  which  was  overruled.  Judg- 
ment was  rendered  against  it  on  the  verdict,  and  it  there- 
uiK>n  prosecuted  error  to  this  court. 

It  appears  that  on  the  21st  day  of  February,  1900,  the 
deceased,  Rudolph  L.  Rehlaender,  applied  for,  and,  in  the 
regular  way,  upon  a  proper  and  suitable  medical  examina- 
tion, obtained  a  policy  of  insurance  in  the  defendant  com- 
pany for  the  sum  of  |1,000,  payable  to  his  wife,  Jennie  M. 
Rehlaender,  in  case  of  his  death ;  that  arrangements  were 
made  by  which  the  policy  was  really  to  be  issued  on  the 
15th  day  of  August,  1900,  but  temporary  insurance  was 
secured  by  payment  of  a  part  of  the  premium,  which  was 
to  be  credited  at  the  time  the  first  semiannual  payment 
should  be  made.  It  was  provided  that  if  the  premium 
due  at  that  time  was  not  paid,  the  policy  should  lapse  and 
the  insurance  should  terminate. 

It  further  appears  that  the  insured  neglected  to  pay  the 
balance  of  the  premium  when  it  became  due,  and  it  may 
be  conceded  at  the  outset  tliat  the  policy  thereupon  lapsed. 
It  further  appears  that  shortly  thereafter  the  agent  of  the 
company,  who  was  the  general  state  agent,  notified  Reh- 
laender of  the  fact  that  his  policy  had  lapsed,  and  solicited 
him  to  pay  the  premium  and  have  it  revived.  Rehlaender 
assented  to  this  arrangement,  and  at  the  request  of  the 
agent  signed  the  paper  dated  September  25,  1900,  which 
is  set  forth  in  the  petition,  and  in  which  he  stated  that 
he  was  in  gowl  health,  and  that  there  was  nothing  in  his 
habits  or  condition  which  was  likely  to  impair  his  health 
or  shorten  his  life.  The  beneficiary,  Mrs.  Rehlaender, 
thereupon  paid  the  premium,  which  was  accepted,  and  the 
policy  was  thus  revived. 

It  further  appears  that  on  the  15th  day  of  February  fol- 
lowing, she  paid  the  second  premium  due  at  that  time, 
amounting  to  J|37.30.  It  is  claimed  that  at  the  time  of 
this  payment  the  agent  who  received  it  was  notified  of 
the  fact  of  the  serious  illness  of  the  assured,  and  that  he 
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took  the  money  with  full  knowledge  of  his  condition.  This 
fact  is  disputeil,  and  there  is  a  conflict  of  evidence  in  the 
record  on  this  point.  It  further  appears  that  about  the 
17th  or  18th  of  September,  Rehlaender  consulted  Dr.  Rey- 
nolds, of  the  city  of  Lincoln,  in  regard  to  his  health,  stat- 
ing to  him  that  he  was  not  feeling  very  well;  that  some- 
thing was  the  matter  with  his  stomach.  The  doctor  at 
that  time  said  to  liim,  "You  are  a  druggist,"  and  suggested 
some  remedies  which  were  good  for  stomach  trouble. 

It  also  appears  in  evidence,  without  dispute,  that  a  few 
days  thereafter  assured  again  saw  the  doctor,  and  said  to 
him  that  he  thought  his  suggestions  had  hit  the  nail  od 
the  li(  ;1,  BB  he  was  feeling  all  right.  About  this  time,  or 
shortly  afterwaixls,  Kehlaender  signed  the  statement  ar 
representation  pleadtni  and  relied  on  as  a  defense  herein; 
ivnd  Mrs.  Kehlaender  paid  the  premium  and  procured  the 
revival  of  the  insurance  policy,  as  above  stated.  At  that 
time,  assunsl,  who  was  foreman  and  stock  clerk  of  the 
Lincoln  Drug  Company,  was  attending  to  the  duties  in 
cident  to  his  employment,  and  continued  to  do  so,  and 
held  his  positiim  and  ix^rformed  all  the  duties  recpiired 
of  him  up  to  the  afternoon  of  the  9th  of  October  following. 
It  further  ai)p<*ai's  that  sometime  after  the  25th  of  Septem- 
ber, the  date  of  the  revival  of  the  insurance  policy.  Doctor 
Reynolds  informed  Mrs.  Rehlaender  that  her  husband  was 
seriously  ill,  and  that  it  would  be  necessary  for  him  to  he 
examined  in  order  to  ascertain  the  nature  and  extent  of 
his  disease,  ilrs.  Rehlaender  informed  her  husband  of  this 
fact.  An  examination  Avas  made,  and  in  order  to  ascertain 
what  was  the  nmtter  with  him,  the  physicians  conducting 
such  examiimtiou  resortc^d  to  the  use  of  what  is  known  as 
the  X-ray  proct^ss.  Not  being  able  to  thus  determine 
what  was  the  matter  with  him,  they  informed  him  that  it 
would  be  iK^ci^ssary  to  p(»rform  an  operation,  or,  in  othei 
words,  make  what  is  known  as  an  exploratory  incision 
into  the  alKlominal  cavity,  in  order  to  be  sure  of  the  nature 
and  extent  of  his  disease.  Rehlaender  assented  thereto. 
$uid  on  the  9th  day  of  October,  after  performing  his  da/s 
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labor,  walked  over  to  the  hospital  and  submitted  himself 
to  the  operation.  It  was  then  ascertained  that  he  was 
Buffering  from  a  growth  of  a  malignant  nature,  that  could 
not  be  removed  without  causing  death.  In  fact,  he  never 
recovered  from  the  operation,  but  continued  under  the 
doctor's  care  until  he  died,  sometime  in  the  following 
March.  So  it  may  be  fairly  stated  that  at  the  time  assurer! 
signed  the  statement  or  representation  on  which,  together 
with  the  payment  of  the  premium,  the  policy  was  revived, 
he  was,  as  a  matter  of  fact,  afflicted  with  an  incurable  dis- 
ease, and  the  representations  made  therein  were  not 
strictly  and  absolutely  true. 

It  is  now  contended  by  the  defendant  company  that  the 
paper  thus  signed  was  a  warranty,  and  the  fact  that  it  was 
not  strictly  true  rendered  the  policy  void,  and  that  in  fact 
there  was  never  any  revival  of  it,  while  it  is  contended  on 
the  part  of  Mrs.  Rehlaender  that  the  statement  was  noth- 
ing more  than  a  representation,  and  that  it  having  been 
made  in  good  faith,  under  the  belief  that  it  was  true,  it, 
together  with  the  payment  of  the  premium,  operated  as  a 
revival  of  the  policy,  and  that  she  is  entitled  to  recover. 

From  an  examination  of  the  answer  of  the  defendant 
company,  but  one  conclusion  can  be  reached,  and  that  is 
that  the  company  itself  has  treated  this  stati'inent  as  a 
representation,  and  not  as  a  warranty.  If  it  was  a  war- 
ranty the  question  of  knowledge,  good  faith  or  intent 
would  not  arise,  because  in  that  event,  if  the  statement  was 
untrue  in  any  material  particular,  a  revival  of  the  policy 
never  took  place.  But  it  must  be  observed  that  the  com- 
pany has  allied  that  the  representiition  was  untrue;  that 
assured  was  not  at  the  time  of  the  signing  and  delivery 
of  the  statement  in  good  health,  but  that  he  was  then  and 
there  suffering  from  a  dangc^rous  and  fatal  disease  and 
malady,  from  which  he  afterwards  died.  It  was  further 
allied  that  this  fact  was  well  known  to  him  at  and  prior 
to  the  time  of  making  the  said  rejvresentation  and  war- 
ranty, and  that  the  same  was  made  for  the  purpose  and 
>\ith  the  intent  to  mislead  and  deceive  the  defendant,  and 
2» 
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said  fact  was  not  known  to  the  defendant  then  and  there- 
after until  the  day  of  April,  1901,  and  after  the 

death  of  the  said  Rehlaender ;  that  by  reason  of  said  false 
and  fraudulent  representation  and  warranty  the  defendant 
was  misled  and  deceived,  and  induced  to  consent  to  a 
revival  of  said  policy,  to  which  it  would  not  have  assented 
except  for  said  false  and  fraudulent  representation  and 
warranty.  This  was  denied  by  the  reply,*and  this  was  the 
issue  that  was  made  by  the  defendant  itself,  and  which  was 
tried  and  submitted  to  the  jury.  The  trial  court  treated 
the  statement  as  a  representation,  and  instructed  the  jury 
on  that  theory,  in  strict  accordance  with  the  issui»s  made 
by  the  pleadings  and  the  evidence  introduced  on  the  trial. 
If  the  trial  court  was  right  in  this  matter  the  judgment 
must  be  affirmed. 

In  the  case  of  Kcttcuhach  v,  Omaha  Life  Ass^n^  49  Neb. 
S42,  it  was  held  that  statements  contained  in  an  applica- 
tion for  a  policy  of  insurance  will  not  be  construed  as 
warranties  unless  the  provisions  of  the  application  and 
policy,  taken  together,  leave  no  room  for  any  other  con- 
struction. In  construing  a  contract  for  the  purpose  of 
determining  whether  the  statements  made  therein  were  in- 
tended by  the  parties  thereto  to  be  warranties  or  repre- 
sentations, the  court  will  take  into  consideration  the  situa- 
tion of  the  parties,  the  subject-matter  of  the  contract,  and 
the  language  employed,  and  will  consider  a  statement  made 
to  be  a  warranty  only  when  it  clearly  appears  that  such 
was  the  intenti(m  of  the  contracting  parties;  that  the  mind 
of  each  party  consciously  intended  and  consented  that  such 
should  be  the  intei-pretation  of  his  statements.  In  that 
cas(»  suit  was  brought  on  a  life  insurance  policy  which  was 
issued  on  an  application,  which  contained,  among  other 
things,  the  following: 

^^That  I  am  now  in  good  health,  and  do  ordinarily  enjoy 
good  health,  and  that  in  tlie  above  application  I  have  not 
withheld  any  circuir  '  fiices  or  information  touchiog  the 
past  or  present  state  of  my  health  or  habits  of  life  with 
which  the  Pythian  Life  Ass'n  ought  to  be  made  acquainted. 
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•  •  •  And  I  do  hereby  declare  and  agree  that  each 
and  every  statement  and  answer  contained  in  this  appli- 
cation is  material  to  the  risk,  and  I  hereby  warrant  all 
the  answers  and  statements,  and  each  and  every  one  of 
them  contained  herein  *  *  *  to  be  fnll,  complete,  and 
true.  And  it  is  agreed  that  this  warranty  shall  form  the 
basis  and  shall  be  a  part  of  the  contract  between  me  and 
said  association.  *  *  *  I  do  hereby  further  agree  that 
if  any  of  the  answers  or  statements  made  and  contained 
herein  are  not  full  and  complete,  or  that  if  the  same,  or 
any  of  them,  whether  made  in  good  faith  or  otherwise,  are 
in  any  respect  untrue,  then  said  policy  and  this  contract 
shall  be  null  and  void." 

It  was  held  tlmt  these  answers  and  statements  were  rep- 
resentations, and  not  warranties,  and  that  although  it 
might  be  conceded  that  they  were  not  absolutely  true  in 
point  of  fact,  yet,  in  order  to  defeat  an  action  on  the  policy, 
it  was  necessary  for  the  company  to  plead  and  prove  that 
the  statements  and  answers  were  made  as  written  in  the 
application,  that  they  were  false  in  some  particular  ma- 
terial to  the  insurance  risk,  that  they  were  made  inten- 
tionally by  the  assured,  and  that  the  insurance  company 
relied  and  acte^  upon  such  statements. 

In  the  case  of  ^^tna  Ins.  Co,  v.  Simmons^  49  Neb.  811,  it 
was  held  that  a  warranty  in  insurance  law  is  the  assertion 
by  the  assured  of  some  fact,  on  the  literal  truth  of  which 
the  validity  of  the  policy  depends,  without  regard  to  the 
materiality  of  such  fact  or  the  motive  which  prompted  the 
assertion;  that  a  representation,  in  insurance  law,  is  also 
the  assertion  by  the  insured  of  some  fact,  but  the  validity 
of  the  policy  does  not  depend  upon  the  literal  truth  of  the 
assertion ;  that,  if  a  doubt  exists  a£t  to  whether  a  statement 
made  is  a  warranty  or  a  representation,  it  will  be  held  a 
representation ;  and  that  warranties  are  not  to  be  created 
or  extended  by  construction. 

Statements  like  those  made  by  the  assured  in  this  case 
have  been  held  to  be  representations  in  Campbell  v,  Netc 
England  Mutual  Life  Ins.  Co.,  98  Mass.  381;  Daniels  v. 
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Hudson  River  Fire  Ins.  Co.j  12  Oush.  (Mass.)  416,  59  Am. 
Dec.  192;  Supreme  Lodge  of  Knights  of  Pythias  of  the 
World  V.  Edwards,  15  Ind.  App.  524,  41  N.  E.  850;  Tforth^ 
vcc stern  Mutual  Life  Ins.  Co.  v.  Woods,  54  Kan.  663,  ^9 
Pac.  189;  lft7/er  v.  Mutual  Benefit  Life  Ins.  Co,,  31  la.  216, 
7  Am.  Rep.  122;  Anders  v.  Supreme  Lodge,  Knights  of 
Honor,  51  N.  J.  L.  175,  17  Atl.  119;  Northwestern  Benevo- 
lent and  Mutual  Aid  Ass^n  v.  Cain,  21  IlL  App.  471;  Price 
V.  Phoenix  Mutual  Life  Ins.  Co,,  17  Minn.  473,  10  Am. 
Rep.  166;  Moulor  v.  American  Life  Ins,  Co.,  Ill  U.  8.  335, 
4  Sup.  Ot  Rep.  466,  28  L.  ed.  447;  Fitch  v.  Americm 
Popular  Life  Inn.  Co.,  59  N.  Y.  557, 17  Am.  Rep.  372;  Modr 
em  Woodmen  Accident  Ass'n  v.  Shryock,  54  Neb.  250,  257, 
39  L.  R.  A.  826;  Phoenix  Life  Ins.  Co.  v.  Raddin,  120  U.  S, 
183,  30  L.  ed.  644. 

It  is  thus  well  settled,  not' only  in  this  state,  but  in  many 
others,  that  the  statement  in  question  herein  was  properly 
held  by  the  trial  court  to  be  a  representation,  and  not  a 
warranty.  Again,  it  is  difficult  to  see  how  the  court  could 
have  treated  it  in  any  other  manner,  under  the  issue  ten- 
dered by  the  company  itself.  Upon  this  issue  there  was 
an  abundance  of  evidence  to  sustain  the  verdict  of  the 
jury.  It  is  true  that  Dr.  Reynolds  testified  that  at  some 
time,  which  he  was  not  quite  sure  about,  before  the  25th 
of  September,  he  told  assured  that  he  was  dangerously  ilL 
Opposed  to  his  testimony  is  that  of  Mrs.  Rehlaender,  in 
which  she  states  that  the  doctor  told  her  after  the  25th  of 
September  that  her  husband  was  seriously  ill,  and  that  he 
had  not  said  anything  to  him  about  it;  that  he  deemed  it 
best  to  consult  and  advise  with  her  before  he  made  the 
matter  known  to  her  husband.  Even  Dr.  Reynolds  refused 
to  testify  that  on  the  25th  of  September  there  was  anything 
in  Rehlaender's  condition  that  would  likely  impair  his 
health  or  threaten  his  life.  When  asked  that  direct  ques- 
tion his  answer  was:  "That  is  too  much  of  a  question." 
He  would  only  state  that  on  the  25th  of  September  assured 
was  not,  in  his  judgment,  in  good  health.  Doctor  Giffin, 
who  was  called  by  the  company  as  one  of  its  witnesses, 
testified  as  follows: 
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Q.  From  your  examination  at  that  time,  October  9, 1900, 
and  from  the  nature  of  the  disease  you  found  him  suffering 
from,  I  will  ask  you  whether,  in  your  judgment,  there  was 
anything  in  his  condition  fourteen  days  prior  to  that,  that 
was  likely  to  impair  his  health  or  threaten  his  life? 

A.  I  could  not  make  a  prognosis  on  that,  and  I  never 
saw  him  previously  until  that  morning. 

Q.  Without  having  seen  him  prior  to  the  time  you  would 
not  be  able  to  testify? 

A.  No,  sir,  i  could  not  tell. 

Q.  When  were  you  first  asked  to  assist  in  the  operation? 

A.  The  morning  of  the  operation. 

Q.  When  were  you  first  consulted? 

A.  That  morning,  I  think. 

Q.  I  will  ask  you  from  your  examination  of  Mr.  Beh- 
laender  at  that  time  whether  in  your  judgment  there  was 
anything  there  which  would  inform  him  on  the  25th  of 
September  i)reviotts  that  he  was  suffering  from  any  disease 
which  would  likely  shorten  his  life,  or  if  he  could  know 
of  that  fact? 

A.  No,  he  could  not  know  of  it. 

He  was  then  asked  by  the  attorney  of  the  company  this 
question : 

Q.  Would  you  say  there  was  anything  in  his  condition 
that  would  inform  him  that  he  was  not  in  good  health? 

A.  A  man  could  have  that  and  not  know  it.  That  is  a 
hard  question  to  answer  until  it  reached  to  the  point  where 
it  commenced  to  press  upon  the  nerves  of  the  aorta. 

Q.  The  question  is  whether  he  did  know  that  or  not? 

A.  He  could  not  know  it;  no,  sir. 

It  will  thus  be  seen  that  the  jury  could  well  determine 
that  the  defendant  company  had  failed  to  make  out  the 
defense  pleaded  in  its  answer,  and  that  the  evidence  fully 
justified  them  in  finding  for  the  plaintiff. 

It  is  contended  by  the  defendant  company  that  the  court 
erred  in  refusing  to  give  its  instructions  as  requested.  An 
examination  of  these  requests  discloses  that  they  are  all 
bued  on  the  theory  that  the  statement  signed  by  the  aa- 
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sured  was  a  warranty,  and  the  jury  were  thereby  told  that 
in  ca«e  they  Bhould  find  that  the  statement  or  representa- 
tion was  untrue,  their  verdict  should  be  for  the  defendant 
These  requests  are  not  the  law,  as  recognized  by  this  court, 
and  were  not  proper  under  the  issues  and  the  evidence  pro- 
duced at  the  trial. 

It  is  further  contended  that  the  court  erred  in  his  in- 
structions to  the  jury  given  on  his.  own  motion.  We  have 
examined  tliem  and  find  that  they  are  based  oti  the  issues 
and  the  evidence.  Counsel  for  the  plaintiff  in  error  cites 
the  case  of  Royal  Neighbors  of  America  v.  \Valla<^€,  66  Neb. 
543,  as  an  authority  in  support  of  his  contention.  That 
case  is  readily  distinguishable  from  the  one  at  bar.  The 
(»rror  there  was  that  the  court  left  the  jury  at  liberty  to 
disregard  all  representations  as  immaterial  to  the  risk; 
while  here  they  were  instructed  that  the  statements  or  rep- 
ri^sentations  were  material,  and  if  they  found  them  to  be 
untrue,  and  to  have  been  made  knowingly  by  the  assured, 
with  intent  to  deceive  the  company,  and  thus  procure  a 
revival  of  the  policy,  their  verdict  should  be  for  the  de- 
fendant 

It  appears  that  the  state  agent  of  the  defendant  com- 
pany reiiuested  the  assured  to  sign  the  statement  in  ques- 
tion, although  by  its  terms  it  should  have  been  signed  by 
the  beneficiary;  that  he  was  willing  to  accept  it  in  place 
of  a  doctor's  certificat-e,  which  he  might  have  required  be- 
fore reviving  the  policy;  that  he  took  the  premium  from 
the  beneficiary  and  retained  the  same;  that  he  accepted 
the  second  instalment  thereof,  and  has  never  returned  or 
offered  to  return  these  payments.  The  company  was  well 
aware  of  the  infinnities  naturally  inherent  in  such  a  state 
:nent,  and  the  liability  of  the  assured  to  be  honestly  mis- 
taken as  to  the  state  of  his  health  and  his  true  physical 
condition.  It  should  not  now  be  permitted  to  avoid  its 
liability  on  the  ground  that  the  representation  was  untrne 
without  showing  that  the  assured  knew  of  the  untruthful- 
ness of  his  statement,  and  that  he  made  it  fraudulently 
with  the  purpose  and  intent  to  deceive,  and  thus  obtain  a 
renewal  of  the  policy. 
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It  appears  upon  a  careful  examination  of  the  whole  case 
that  it  was  fairly  tried,  and  was  submitted  to  the  jury 
under  proper  instructions.  We  therefore  recommend  that 
the  judgment  of  the  district  court  be  affirmed. 

Oldham  and  Pound^  CO.,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 
PouND^  C,  concurring. 

I  concur  for  the  reason  that  the  instructions  complained 
of  submitted  to  the  jury  the  issue  tendered  by  the  defend- 
ant's answer.  Not  only  has  the  defendant  framed  its  an- 
swer ui>on  the  theory  upon  which  the  case  was  submitted 
to  the  jury,  but  it  tried  its  case  upon  that  basis.  Having 
pleaded  and  introduced  evidence  upon  one  theory,  it  was 
in  no  position  to  ask  the  court  to  instruct  the  jury  upon 
another,  or  to  complain  of  the  action  of  the  court  in  adopt- 
ing the  theory  presented  by  the  answer  and  the  evidence. 


Francis  O.  FAUiiKNBB  dt  al.^  appellants^  v.  Benjamin  M. 

SIMMS  ET  AL.^  APPELLEES.* 

FiLBD  Jantjabt  22,  1902.    No.  10,367. 

1.  Principal:  Aoent:  Bstoppel.  Where  a  principal  has  by  his  vol- 
untary act  placed  an  agent  in  such  a  situation  that  a  person  of 
ordinary  prudence  conversant  with  business  usages  and  the  nature 
of  the  particular  business  is  justified  in  presuming  that  such 
agent  has  authority  to  perform  a  particular  act,  and  therefore 
deals  with  the  agent,  the  principal  is  estopped,  as  against  such 
third  person,  from  denying  the  agent's  authority.  Holt  v,  SchneU 
der,  67  Neb.  523.  followed. 

2. -:  :  AuTHORiTT  Infebbed.    Ostensible  authority  to  act  as 

agent  may  be  inferred  If  the  party  to  be  charged  as  principal  af- 
firmatively, or  intentionally,  or  by  lack  of  ordinary  care,  causes 


*  Rehearing  aDowed.    See  opinion,  page  299,  post. 
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or  allows  third  persons  to  trust  and  ac£  upon  such  apparoit 
agency.  Thomson  v.  Shelton,  49  Neb.  644,  and  PJiamix  Iiw.  Co, 
V,  Walter,  51  Neb.  182,  followed. 

8.  Evidence:  Decree.    Evidence  examined,  and  held  in  part  to  support 
the  decree. 

Appeal  from  the  district  court  for  Uarlan  county:  P. 
B.  BBAhLj  District  Judge.  h\  versed. 

Claiide  C.  Flansburg  and  Richard  O.  Williams^  for  ap- 
pellants. 

WiUiam  H.  Kelligar^  Edgar  F.  Femeau  and  J.  G. 
Thompson,  contra. 

Day,  C. 

The  Sullivan  Savings  Institution  brought  this  suit  in  the 
district  court  for  Harlan  county  against  Benjamin  Simms 
et  al.,  to  foreclose  a  real  estate  mortgage  upon  certain 
lands  in  Harlan  county.  Subsequently  Francis  C.  Faulk- 
ner and  Henry  C.  Sanders,  assignees  of  the  Sullivan  Sav- 
ings Institution,  were  substituted  as  parties  plaintlfiFs. 

It  appears  that  on  July  1,  1885,  Benjamin  M.  Simms 
negotiated  a  loan  of  $800  through  one  C.  C.  Burr,  of  Lin- 
coln, a  mortgage  broker,  which  was  secured  by  a  mortgage 
upon  certain  real  estate  situated  in  Harlan  county.  The 
note  and  mortgage  were  made  payable  to  John  L.  Farwdl, 
were  due  January  1,  1891,  and  payable  at  the  Olairmont 
National  Bank,  Clairmont,  New  Hampshire. 

On  December  8,  1886,  Simms  transferred  to  Frank  W. 
Rdsenburg  a  part  of  the  mortgaged  premises,  to  wit,  the 
S.  W.  i  of  the  N.  W.  i,  and  the  N.  W.  \  of  the  S.  W. 
\  section  30,  town  3,  range  17 ;  and  on  February  7, 1887,  he 
transferred  to  Elliott  Lowe  the  remainder  of  the  mort- 
gaged premises,  to  wit,  the  E.  ^  of  the  N.  E.  \  of  section  25, 
town  3,  range  18. 

The  defendant  Reisenburg  answered  that  the  part  of 
the  mortgaged  premises  purchased  by  him  was  subject  to 
a  lien  of  $300  of  the  $800  mortgage  sought  to  be  foreclosed^ 
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and  that  he  had  paid  to  the  plaintiff  on  February  12, 1892, 
the  snm  of  fSOO,  together  with  the  accumulated  interest 
thereon,  and  prayed  that  the  mortgage  lien  upon  the  prem- 
ises purchased  by  him  be  canceled. 

The  defendant  Lowe  answered  that  he  had  paid  to  plain- 
tiff on  February  11,  1892,  the  sum  of  f573,  together  with 
the  accumulated  interest  thereon  in  full  of  the  amount  of 
the  mortgage  which  was  a  lien  upon  the  part  of  the  prem- 
ises purchased  by  him,  and  also  prayed  that  the  mortgage 
lien  upon  his  part  of  the  premises  be  canceled.  The  trial 
resulted  in  a  finding  and  decree  in  favor  of  the  defendants, 
from  which  the  plaintiffs  appeal. 

The  record  discloses  that  a  few  days  after  the  execution 
and  delivery  of  the  note  and  mortgage,  Farwell  indorsed 
the  note  without  ifecourse  and  transferred  the  same  to  the 
BuUivan  Savings  Institution,  of  which  company  he  was 
treasurer.  There  is  no  dispute  in  the  evidence  but  that 
Lowe  paid  to  Burr  on  February  11, 1892,  the  sum  of  $573, 
and  that  it  was  received  by  Burr  in  satisfaction  of  the 
mortgage  lien  upon  the  portion  of  the  laud  owned  by  Lowe. 
This  sum,  however,  was  not  remitted  by  Burr  to  the  plain- 
tiff, and  the  fact  of  its  collection  was  not  ascertained  until 
the  fall  of  1894. 

There  was  not  sufficient  testimony  to  establish  that 
Rdsenburg  had  paid  the  sum  of  fSUO  and  interest,  as  al- 
lied in  his  answer.  Burr  testified  that  the  whole  debt 
was  paid  February  12,  1892,  by  Elliott  Lowe,  but  it  seems 
quite  clear  from  the  entire  record  that  his  reference  to  the 
payment  related  to  the  sum  of  f  573  paid  by  Lowe  on  Feb- 
ruary 11, 1892. 

The  real  question  presented  by  the  record  is  whether 
Burr,  in  receiving  this  money  from  Lowe,  was  the  agent 
of  the  plaintiff.  The  question  of  agency  is  always  one  of 
fact,  to  be  determined  from  the  evidence  in  the  case.  The 
evidence  disclosed  that  Burr  had  collected  the  interest 
coupons  on  the  note  as  the  same  became  due,  and  had  re- 
mitted the  interest  to  the  holder,  and  also  that  between  the 
^aintifC  and  Burr  very  extensive  dealings  had  been  car- 
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ried  on,  running  up,  as  one  of  the  witnesses  testified,  to 
nearly  |1,600,000,  and  also  extending  over  a  great  many 
years.  Burr  seems  to  have  had  general  authority  to  extend 
the  payment  of  notes  when,  in  his  judgment,  it  seemed  best 
that  that  course  should  be  pursued,  and  also  to  commence 
suits  of  foreclosure  when  such  proceedings  seemed  to  be 
advisable. 

It  also  appeared  that  Burr  had  collected  the  interest 
and  principal  of  many  of  these  loans,  and  had  reinvested 
money  collected  on  some  of  them,  and  that  plaintiff  had 
acqui(^sced  in  his  conduct  in  so  doing;  also  that  Burr  had 
charged  himself  in  his  account  with  the  plaintiff  for  the 
amount  of  money  received,  and  that  plaintiff's  attenticm 
had  been  directed  to  this  fact  in  the  fall  of  1894. 

From  the  fact  that  plaintiff  permitted  Burr  for  a  period 
id  years  to  collect  not  only  the  interest  on  the  loan  in 
(juestion,  but  the  principal  of  other  loans  made  by  him  for 
[)laintiflf,  together  with  the  fact  that  he  was  given  general 
authority  and  discretion  to  renew  loans  or  enforce  thdr 
payment  by  foreclosure,  are  circumstances  strongly  tend- 
ing to  establish  his  agency. 

The  facts  of  this  case  bring  it  within  the  doctrine  an- 
nounced in  Johnston  v.  Milvxmkee  &  Wyomitig  Investment 
To.,  46  Neb.  480,  in  which  it  was  ruled : 

"Where  a  principal  has,  by  his  voluntary  act,  placed  an 
agent  in  such  a  situation  that  a  person  of  ordinary  pru- 
dence, conversant  with  business  usages  and  the  nature  of 
the  particular  business,  is  justified  in  presuming  that  such 
agent  has  authority  to  perform  a  particular  act,  and  there- 
fore deals  with  the  agent,  the  principal  is  estopped  as 
against  such  third  person  from  denying  the  agent's  ao- 
thority." 

The  case  at  bar  is  also  within  the  rule  laid  down  in 
Thomson  t\  Shelton^  49  Neb.  644,  where  it  is  said :  "Osten- 
sible authority  to  act  as  agent  may  be  conferred  if  the 
party  to  be, charged  as  principal  affirmatively  or  intention- 
ally, or  by  lack  of  ordinary  care,  causes  or  allows  third 
persons  to  trust  and  act  upon  such  api)arent  agency." 
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We,  therefore,  recommend  that  the  judgment  of  the 
lower  court  be  reversed,  with  direction  to  enter  a  decree 
in  favor  of  the  plaintiff  for  fSOO  and  interest,  in  accordance 
with  this  opinion,  and  that  the  premises  described  in  the 
opinion  as  belonging  to  Reisenburg  should  be  first  sold  in 
satisfaction  of  the  judgment 

Hastings  and  Kirkpatrick,  CO.,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  judgment  of  the  district 
court  be  reversed,  with  direction  to  enter  a  decree  in  ac- 
cordance with  this  opinion. 

Bbvebsbd. 

The  following  opinion  on  rehearing  was  filed  March  18, 
1903.    Former  judgment  modified : 

1.  Appeal:  Ck)NFLicnNO  Evidence:  Review  of  Finding.  In  passing  on 
•  findings  of  fact  upon  appeal,  the  reviewing  court  should  go  over 
all  the  evidence  and  reach  its  own  conclusion  thereon,  giving 
such  weight  to  the  determination  of  the  trial  court  as  to  credibility 
of  witnesses  and  its  finding  on  conflicting  evidence  as,  under  all 
the  circumstances  of  the  case,  the  nature  of  the  evidence  before 
the  trial  court,  and  that  court's  special  opportunities,  if  any,  for 
reaching  a  correct  solution,  such  finding  may  be  entitled  to. 

1  Berlew  of  Finding  Based  on  Oral  Evidence,  In  ordinary  cases, 
where  the  evidence  is  entirely  oral,  and  the  trial  court  may  be 
presumed  to  have  had  a  general  local  knowledge  of  the  parties, 
the  witnesses  and  the  subjects  of  controversy,  the  finding  of  the 
trial  court  is  often  entitled  to  almost  decisive  weight. 

3.  Finding:  CtoNFUoriNO  Osai<  Evidence.    A  finding  on  conflicting  evi- 

dence in  such  cases  will  be  adhered  to  unless  clearly  wrong;  but, 
if  clearly  wrong,  it  will  be  set  aside,  notwithstanding  there  may 
be  some  competent  evidcrnce  in  support  thereof.  Seymour  v. 
Street^  5  Neb.  86,  approved. 

4.  Dicta  in  Prior  Opinions  Explained  and  Qualified.     Dicta  in  prior 

opinions  of  this  court  with  respect  to  review  of  findings  of  fact 
explained  and  qualified. 

5.  Dicta  Disapproved.    The  statements  that  the  reviewing  court  will 

not  "weigh  confiicting  evidence,"  that  it  "will  not  review  findings 
on  conflicting  evidence,"  and  that  "findings  on  conflicting  evidence 
are  conclusive^"  as  announced  obiter  in  several  prior  decisions,  die- 
a^pnnred. 


300  NEBRASKA  REPORTS.  tVOL.<>8 


Faulkner  y.  Slmins. 


6.  Beview  of  Finding  Based  on  Written  Testimony.    Where  a  finding 

ifl  based  largely  upon  depositions  or  written  testimony,  as  to 
which  the  trial  Judge  has  no  special  advantage  over  the  reviewing 
court,  the  rule  that  his  findingB  will  be  adhered  to  unless  dearly 
wrong  does  not  apply  with  the  same  force. 

7.  Application  of  Bole:  Findings  AnHSSED  to  Unuess  Glbaslt  Wioiiq. 

But  in  such  case,  if  the  oral  testimony  is  evidently  the  basis  of 
the  finding,  or  the  written  testimony  relates  to  matters  as  to 
which  the  trial  Judge  is  better  able  to  reach  a  satisfactory  con- 
clusion than  the  reviewing  court,  the  rule  may  be  applied.  ¥ale 
V.  Dahlgrin,  66  Neb.  524;  Waldron  v.  First  Nat.  Bank  of  (Traeii- 
woodt  60  Neb.  245. 

8.  Bule  in  Case  of  Written  Evidence.    If  the  evidence  before  the  trial 

court  is  entirely  written  and  relates  to  matters  as  to  which  the 
trial  Judge  is  in  no  better  position  to  reach  a  correct  solutioa 
than  this  court,  the  rule  has  no  application,  and  this  court  should 
be  governed  by  its  own  conclusion  as  to  the  weight  of  the  evidence. 

9.  Appeal:   Finding  Set  Aside:    Remanding  Cause.    In  furtherance  al 

Justice,  where  a  finding  is  set  aside  on  appeal  and  the  former  trial 
was  unsatisfactory,  instead  of  entering  or  directing  a  -new  decree^ 
this  court  will  remand  the  cause  for  further  proceedings. 

Pound,  0. 

At  a  former  hearing,  the  decree  of  the  district  court  wm 
affirmed  as  to  one  of  the  defendants,  but  as  to  another  was 
held  contrary  to  the  evidence  and  waa  reversed.  The  latter 
obtained  a  rehearing  upon  the  ground  that  there  was  evi- 
dence to  Bupiwrt  the  finding  as  to  him,  and  now  urges  that 
the  finding  must  be  sustained  for  that  reason. 

The  reported  decisions  of  this  court  leave  the  question 
as  to  the  power  and  duty  of  the  court  on  appeal  from  find- 
ings of  fact  in  some  seeming  confusion.  Often,  in  the 
same  volume  of  reports,  statements  on  this  subject  are  to 
be  found  in  very  diflFerent  terms,  if  not  in  absolute  contra- 
diction. In  general,  there  are  tw^o  views,  each  supported 
by  a  long  line  of  decisions  running  far  back  in  the  reports, 
and  in  particular  cases  extreme  statements  have  been  made 
ohiter  which,  if  adhered  to,  would  amount  in  effect  to  an 
entire  abdication  by  this  court  of  one  of  its  important 
functions.  On  the  other  hand,  extreme  statements  are  also 
to  be  found  which  would  extend  its.  power  of  reviewing 
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findings  of  fact  to  an  unreasonable  extent,  and,  as  a  conse- 
quence of  this  confusion,  some  support  may  be  found  for 
taking  any  course  with  respect  to  findings  of  fact  chal- 
lenged on  appeal,  which  the  court  may  choose.  Consist- 
ently w4th  prior  decisions  or  dicta^  it  may  refuse  to  do  more 
than  to  ascertain  whether  there  is  some  evidence  in  sup- 
port of  the  finding,  or  it  may  go  no  further  than  to  see 
whether  the  evidence  is  conflicting,  or  "fairly  conflicting," 
or  it  may  stop  when  it  finds  that  the  conclusion  below  is 
reconcilable  with  some  reasonable  construction  of  the  tes- 
timony, or,  notwithstanding  the  evidence  is  conflicting,  it 
may  set  the  finding  aside  on  the  ground  that  it  is  "clearly 
\iTong,"  or,  acording  to  some  of  the  cases,  it  may  reverse  a 
decree  because,  in  its  opinion,  against  the  weight  of  the 
evidence.  Such  a  condition  should  not  be  tolerated,  and 
we  think  it  time  that  this  subject  be  re-examined,  and  a 
definite,  settled  injle  announced. 

Considering  the  matter  upon  principle,  we  think  it  clear 
that  in  passing  on  findings  of  fact  upon  appeal,  the  re- 
viewing court  should  go  over  all  the  evidence  and  reach  its 
own  conclusion  thereon,  giving  such  weight  to  the  deter- 
mination of  the  trial  court  as  to  credibility  of  witnesses 
and  its  finding  on  conflicting  evidence  as,  under  all  the 
circumstances  of  the  case,  the  nature  of  the  evidence  be- 
fore the  trial  court,  and  that  court's  special  opportunities, 
if  any,  for  reaching  a  correct  solution,  such  finding  may 
be  entitled  to.  It  goes  wdthout  saying  that,  in  general,  the 
trial  judge  has  a  great  advantage  in  that  he  sees  and  hears 
the  witnesses.  Moreover,  he  commonly  knows  more  or  less 
of  their  general  character  and  standing,  and  may  have  a 
general  local  knowledge  as  to  matters  refeiTed  to  in  evi- 
dence and  surrounding  circumstances  which  enables  him 
to  weigh  conflicting  evidence  with  much  greater  assurance 
of  reaching  a  correct  solution  than  is  possible  in  the  re- 
viewing court.  Hence,  in  ordinary  cases,  where  the  evi- 
dence is  entirely  oral  and  the  trial  court  may  be  presumed 
to  have  had  a  general  local  knowledge  of  the  parties,  the 
witnesses  and  the  sulvjects  of  controversy,  the  finding  of  the 
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trial  court  is  often  entitl^ed  to  almost  decisive  weight  It  is 
a  matter  of  common  knowledge  that  a  written  record  can 
not  reflect  the  oral  testimony  at  the  trial  with  absolute 
accuracy.  For  these  reasons,  it  is  eminently  proper  that 
findings  on  conflicting  evidence  in  such  cases  be  adhered 
to  unless  clearly  wrong.  It  must  not  be  forgotten,  however, 
that  there  are  sometimes  advantages  on  the  side  of  the  re- 
viewing court.  In  long  and  complicated  equity  cases,  es- 
pecially where  an  accounting  is  involved,  there  is  a  marked 
difference  between  reaching  a  finding  on  one's  recollection 
of  what  he  has  hciird  in  the  course  of  a  trial  lasting  weeks 
or  even  months,  and  a  finding  as  a  result  of  patient  investi- 
gation of  a  written  record,  with  the  aid  of  printed  briefs, 
whei"e  comparisons  may  be  made,  computations  tested,  cir- 
cumstances weighed,  and  conflicting  statements  sifted, 
upon  the  certain  and  assured  foundation  of  a  written  page. 
Moreover,  the  court  is  instituted  to  review  causes,  and  the 
right  to  report  to  it  for  that  purpose  is  guaranteed  by  the 
constitution.  It  has  no  right  to  renounce  its  functions.  If, 
giving  due  weight  to  every  advantiige  possessed  by  the  trial 
court  in  the  particular  case,  it  is  satisfied  that  a  finding 
is  clearly  wrong,  it  should  set  such  finding  aside,  notwith- 
standing there -may  be  some  competent  evidence  in  support 
thereof.  Otherwise  it  has  not  fulfilled  its  duty  of  review- 
ing the  finding  when  properly  challenged. 

We  think  thc^se  propositions  are  supported  by  the  pre- 
ponderance of  authority,  and  that  so  far  as  prior  decisions 
or  dicta  conflict  thei*ewith  they  should  be  limited  or  over- 
ruled. From  an  early  period  until  the  latest  reported  de- 
cisions, and  in  nearly  every  volume  of  the  reports,  this 
court  has  said  repeatedly  that  findings  on  conflicting  evi- 
dence will  not  be  disturbKl  "unless  clearly  wrong."  The 
same  idea  has  been  express(*d  somewhat  differently  in 
many  other  cases;  as,  for  instance,  that  a  finding  upon 
"evidence  conflicting  and  apparently  evenly  balanced"  will 
not  be  disturbed,  or  that  the  finding  Tidll  not  be  set  aside 
"where  the  evidence  is  such  as  to  justify  impartial  nunds 
in  reaching  different  conclusions,"  or  "solely  because  the 
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court  may  think  that  if  it  had  tried  the  case  it  would  have 
reached  another  result,"  or  where  the  evidence  is  "con- 
flicting without  a  decided  preponderance  in  favor  of  ap- 
pellant," or  "where  the  evidence  is  conflicting,  and  rea- 
sonable minds  might  fairly  diflfer,"  or  where  the  evidence 
is  "equivocal,  or  fairly  conflicting,"  or  though  rendered 
"on  conflicting  evidence,  if  there  is  suflScient  favorable  evi- 
dence to  sustain  it"  In  other  cases  to  be  referred  to  this 
line  of  authority,  the  language  used  is  not  so  clear,  but 
the  obvious  intention  is  to  announce  the  same  rule.  Thus, 
it  has  been  said  at  times  that  a  finding  on  conflicting  evi- 
dence will  be  adhered  to  if  "supported  by  sufficient 
evidence,"  or  "unless  unsupported  by  sufficient  competent 
evidence,"  or  if  based  upon  "substantially  conflicting  testi- 
mony." The  phrases  last  citetl  approach  very  closely  to  a 
different  view^,  sometimes  countenanced  by  loose  expres- 
sions, which  will  be  considered  presently.  But  the  context 
in  each  case  makes  it  suflicieiitly  clear  that  the  court  meant 
such  a  substantial  conflict  as  to  create  a  doubt  to  be  set- 
tled only  by  passing  on  the  credibility  of  witnesses,  and 
that  by  "sufficient"  evidence  it  meant  sufficient  in  the  mind 
of  the  reviewing  court.  This  appears  more  clearly  by  ref- 
erence to  numerous  cases  in  which  the  court  has  stated  the 
same  rule  more  strongly  in  the  other  direction;  as,  for 
instance,  that  a  finding  on  conflicting  evidence  will  not  Ik^ 
disturbed  unless  "clearly  against  the  weight  of  the  evi- 
dence," or  "clearly  not  sustained  by  the  evidence."  Of 
course,  the  converse  would  follow,  that  if  the  finding  is 
"clearly  against  the  preponderance  of  the  evidence,"  it 
should  be  set  aside,  and  the  court  has  so  held  several  times. 
On  the  whole,  it  may  be  doubted  if  any  better  statement  of 
the  rule  to  be  followed  in  ordinary  cases  heard  upon  oral 
testimony  is  to  l)e  found  than  that  in  Heymour  v.  Mrcct,  5 
Neb.  85 :  "The  correct  rule  appears  to  be  that  if  the  verdict 
or  finding  is  clearly  wrong,  it  should  be  set  aside;  but  if 
we  only  doubt  its  correctness,  it  will  not  be  disturbed." 
See,  also,  Storms  v.  Eaton,  5  Neb.  453. 
Another  and  entirely  different  view  is  apparently  sup- 
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portetl  by  a  line  of  decisions  Ix^ginning  with  Burt  v.  Bald- 
win^ 8  Neb.  487.    In  that  case  the  court  announced  that  it 
would  not  disturb  a  decree  if  there  was  "evidence  to  sus- 
tain it  on  each  material  point"    The  statement,  howeyer, 
was  a  mere  diet  am ^  and  does  not  appear  to  have  been 
framed  carefully  or  advisedly.     In  the  opinion  the  whole 
testimony  was  analyzed  and  carefully  weighed,  and,  as  a 
result,  the  court  said  (p.  491)  :    "After  a  careful  examin- 
ation of  the  eviden(*e,  we  think  it  sufficient  to  sustain  such 
finding  as  to  each  point."    But,  as  the  work  of  the  court 
increas(»d,  its  dockets  became  overcrowded  and  the  neces- 
sity of  great  dispatch   in  disposing  of  business  became 
urgent   a  tendency  to  limit  review  of  findings  of  fact  more 
narrow  ly  along  the  line  suggestt*d  in  Ihirt  v.  Baldicin  be- 
came increiisingly  manifest.     As  a  result,  it  began  to  be 
suggested  in  the  latter  cases  that  "findings  made  upon  con- 
flicting evidence  would  not  be  disturbed."     Even  as  so 
stilted,  with  a  little  amendment,  the  rule  may  be  reconciled 
with  the  one  announced  in  the  umjority  of  the  cases  by 
holding  "conflict"  to  mean  such  a  substantial  conflict  as 
>>ould  prevent  the  reviewing  court  from  arriving  at  the 
conclusion  that  the  finding  was  clearly  wrong.    But  at  an 
(»arly  jx^'iod  (\\pressions  crept  into  the  reports  which  gq[)- 
peared  to  give  it  a  different  interpretation.     In  one  cajae, 
which  has  In^en  followed  several  times,  tlie  court  said  it 
would  not  disturb  a  finding  "unless  it  can  not  be  recon- 
ciled with  any  reasonable  construction  of  the  testimony.'^ 
In  other  words,  taking  the  statement  literally,  if  there  was 
any  question  at  all  to  be  decided  by  the  trial  judge,  this 
court  will  accept  its  finding.    This  case  was  cited  in  sab- 
sequent  cases  to  the  proposition  that  "it  is  a  settled  rule 
of  this  court  that  the  findings  of  fact  made  by  a  trial 
judge  will  not  be  disturbed  if  supported  by  competent  evi- 
dence."   Following  these  cases,  some  of  the  judges  began 
to  announce*  obiter  that  the  court  would  not  disturb  find- 
ings on  conflicting  evidence  "if  there  was  evidence  to  sus- 
tain them."    N(»vertheless,  at  the  same  time,  in  a  number 
of  cases  reported  in  the  same  volumes,  the  court  was  re 
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peating  the  correct  rule  that  the  findings  would  not  be 
disturbed  "unless  clearly  wrong."  Hence  we  think  the 
several  proi)06itions  last  quoted  are  to  be  regarded  merely 
as  unadvised  and  careless  statements,  rather  than  as  estab- 
lishing a  different  doctrine,  and  that  they  must  be  limited 
to  cases  where  the  evidence  is  sufficient  to  justify  the 
findings  in  the  mind  of  the  reviewing  court,  in  view  of  the 
weight  to  be  given  to  the  conclusion  of  the  trial  judge 
under  all  the  circumstances.  But  the  apparent  divergehce 
from  the  rule  as  originally  announced  did  not  stop  here. 
In  time,  members  of  the  court,  citing  the  cases  wherein  it 
had  said  that  findings  on  conflicting  evidence  would  not 
be  disturbed,  as  authority,  began  to  suggest  that  if  the 
evidence  was  conflicting  it  would,  go  no  further  than  to 
ascertain  such  fact  In  several  cases  it  was  said :  "Ques- 
tions of  fact  determined  upon  conflicting  evidence  will  not 
be  reviewed  in  this  court."  This  statement  has  been  re- 
peated in  varying  forms,  the  court,  while  holding  the 
evidence  below  sufficient,  remarking  that  "conflicting  evi- 
dence will  not  be  weighed  on  appeal,"  or  that  "this  court 
must  decline  to  weigh  conflicting  evidence,"  or  that  "where 
the  evidence  is  conflicting  the  findings  of  the  trial  court 
are  conclusive."  We  think  these  several  statements  are 
wrong,  and  should  be  disapproved.  The  statement  that 
the  court  will  not  weigh  conflicting  evidence,  taken  liter- 
ally, is  entirely  counter  to  the  doctrine,  repeatedly  an- 
nounced, that  findings  on  conflicting  evidence  will  be  set 
aside  when  clearly  wrong,  and  tends  to  create  an  impres- 
sion that  this  court  has  nothing  to  do  with  findings  of  the 
trial  court  upon  the  facts,  more  than  to  see  that  they  have 
some  scintilla  of  support  The  other  statement,  that  a 
reviewing  court  will  not  review  a  matter  fairly  and  prop- 
erly presented,  and  within  its  jurisdiction,  is  obviously 
somewhat  Milesian. 

If  the  general  proposition  that  the  reviewing  court 

should  go  over  the  evidence  and  reach  a  conclusion  of  its 

>wn,  giving  the  finding  of  the  trial  court  such  weight  as 

it  may  be  entitled  to,  is  correct,  and  if  the  advantage  pos- 

24 
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sessed  by  the  trial  court  in  particular  cases  is  behind  the 
rule  that  findings  upon  conflicting  evidence  will  be  ad- 
hered to  unless^  clearly  wrong,  it  follows  that  the  applica- 
ti(«  of  that  rule  is  to  be  measured  by  the  advantage  which 
the  trial  court  had  in  view  of  the  nature  of  the  evidaice 
adduced.  Hence,  where  a  finding  is  based  largely  upon 
depositions  or  written  testimony,  as  to  which  the  taial 
judge  has  no  special  advantage  over  the  reviewing  court, 
the  rule  that  his  findings  will  be  adhered  to  unless  dearly 
wrong  does  not  apply  with  the  same  force.  Delorac  v. 
Conna,  29  Neb.  791,  811;  Oihson  v.  Hammang,  63  Neb. 
349.  Of  course,  in  such  a  case,  if  the  oral  testimony  is 
evidently  the  basis  of  the  finding,  or  the  written  testimony 
relates  to  matters  as  to  which  the  trial  judge  is  better 
able  to  reach  a  satisfactory  conclusion  than  the  reviewing 
court,  his  finding  must  be  given  corresponding  weight,  and 
the  rule  may  be  applied.  Male  v.  Dahlgrin,  66  Neb.  624; 
Waldron  v.  First  Nat  Bank  of  Ch^eenuooodj  60  Neb.  345. 
On  the  other  hand,  it  must  follow^  equaLlly,  that  if  the  evi- 
dence before  the  trial  court  is  entirely  written,  and  re- 
lates to  matters  as  to  ^hich  the  trial  judge  is  in  no  better 
position  to  reach  a  correct  solution  than  this  court,  the 
rule  has  no  application,  and  this  court  should  be  governed 
by  its  own  conclusion  as  to  the  weight  of  the  evidence. 

Tried  by  these  rules,  we  think  the  former  judgment^  so 
far  as  it  sets  aside  the  d«!rree  as  to  the  defendant  Beiaen- 
burg,  is  right,  and  should  be  adhered  to.  All  of  the  evi- 
dence was  written,  and  much  of  it  in  the  form  of  stipula- 
tions as  to  what  certain  witnesses  would  testify  to,  if 
present.  There  is  no  reason  why  this  court  should  adhere 
to  the  finding  below  unless  that  finding  appears  to  be  right 
The  burden  was  upon  the  defendant  in  question  to  sustain 
his  plea  of  payment  by  a  preponderance  of  the  evidence. 
He  showed  a  receipt  w^ritten  many  years  after  the  date  of 
payment  by  an  agent  of  the  mortgagee,  and  had  a  stipula- 
tion that  said  agent  and  the  person  who  was  alleged  to  have 
made  the  payment  would  testify  that  the  latter  had  paid 
the  whole  amount  of  the  mortgage.     But,  on  the  other 
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handy  the  cheek  by  which  payment  was  made  was  in  evi- 
dence, and  showed  that  he  had  only  paid  the  portion  which 
he  had  assumed  on  a  division  of  the  mortgaged  property. 
There  is  no  evidence  or  suggestion  how  he  paid  the  rest, 
or  why  he  paid  it  when  he  had  not  assumed  it.  Hence, 
in  the  face  of  the  check,  showing  clearly  how  much  was 
paid,  we  do  not  think  the  plea  of  payment  as  to  Reisen- 
bupg  sufficiently  established.  We  may  say,  however,  that 
the  former  trial"  is  unsatisfactory  in  every  way.  There 
were  no  pleadings,  but  only  stipulations,  after  trial,  as  to 
what  was  regarded  as  in  issue.  There  was  no  examina- 
tion of  witnesses,  but  instead  there  were  stipulations  as  to 
what  they  would  testify.  The  main  contest  was  upon  other 
points,  and  between  other  parties.  We  should  hesitate, 
therefore,  to  recommend  the  entry  or  direction  of  a  final 
order  upon  such  a  record.  In  furtherance  of  justice,  where 
a  finding  is  set  aside  on  appeal,  and  the  former  trial  was 
unsatisfactory,  instead  of  entering  or  directing  a  new  de- 
cree, this  court  will  remand  the  cause  for  further  proceed- 
ings. This  course  was  followed  in  Topping  v.  JeanettCj  64 
Neb.  834,  and  upon  motion  for  a  rehearing,  in  Oilhert  v. 
OcrheTj  62  Neb.  464.  We  think  it  should  be  taken  in  the 
case  at  bar.  Upon  a  new  trial,  the  question  will  doubtless 
be  settled  by  satisfactory  evidence  adduced  by  the  one 
party  or  the  other. 

We  therefore  recommend  that  the  former  judgment  be 
modified  by  remanding  the  cause  for  further  proceedings 
as  to  the  defendant  Beisenburg,  and  that,  so  modified,  it 
be  adhered  to. 

Barnbb  and  OiiOHAM^  CX3.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  former  judgment  of  this  court  is  modified  by 
remanding  the  cause  for  further  proceedings  as  to  the  de- 
fendant Beisenboi^,  and,  so  modified,  it  is  adhered  to. 

FOBMBB  JUDGMBNT  MODIFIBD. 
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Feank  Fiala  et  al.  V.  John  V.  Ainsworth^  RBCEarEE  Of 
THE  State  Bank  op  Muxigan,  Nebraska. 

Filed  Mabch  18,  1903.    No.  12.917. 

1.  Bond:   Neo licence:    Liabilitt  of  Sureties.    Where  an  officer  of  a 

bank  gives  a  bond  conditioned  that  he  will  "honestly,  faltMiilly, 
and  efRciently"  perform  his  duties,  he  and  his  sureties  are  liable 
for  loss  resulting  from  his  negligence,  even  though  the  dlrecton 
may  not  have  used  due  diligence. 

2.  Verdict.     Evidence  examined,  and  held  sufflcient  to  support  tbe 

verdict. 

Error  to  the  district  court  for  Fillmore  county:  Gbomb 
W.  Stubbs»  District  Judge.    Affirmed. 

Frank  Dolczal  and  John  Barsby^  for  plaintiffs  in  error. 

Charles  H.  Sloan^  F.  W.  Sloan^John  D.  Pope,  Fayette  I 
FoaSj  Ben  V.  Kohout  and  B.  D.  Brown,  oon^nGk 

POUNDj  0. 

A  number  of  questions  of  law  involved  in  this  coDtro- 
versy  were  determined  at  a  former  hearing.  Fiala  i?. 
Ainsu'orth,  63  Neb.  1.  At  that  time,  we  held  that  tiie 
bond  sued  on,  l>eing  conditioned  that  the  principal  would 
"honestly,  faithfully  and  efficiently  discharge  the  duties'' 
of  his  office,  covered  not  only  his  honesty  as  an  officer  bat 
also  his  competency,  skill  and  diligence.  We  held  further 
that  an  assistant  cashier,  though  bound  in  general  to  com- 
ply with  the  directions  of  the  cashier,  is  not  justified  b 
aiding  in  or  conniving  at  misappropriation  of  funds  by 
his  superior,  and  can  not  escape  responsibility  for  so 
doing  by  showing  that  he  acted  under  the  latter's  in- 
structions. Wo  recommended  reversal  of  a  judgment  f6r 
the  plaintiff,  however,  because  matters  bad  been  sub- 
mitted  to  the  jury  with  respect  to  which,  under  the  evi- 
dence, we  considered  that  the  principal  was  not  respon- 
sible.   Conceding  that  there  was  evidence  tending  to  diow 
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that  the  principal  in  the  band  had  knowingly  aided  the 
cashier  in  obtaining  money  from  the  bank  by  forged  and 
fictitious  paper,  and  in  concealing  the  transactions  from 
the  directors,  so  long  as  the  evidence  on  this  point  was 
conflicting,  and  all  the  items  of  damage  alleged  were  left 
to  the  jnry,  so  that  it  was  impossible  to  say  upon  which 
item  or  items  the  verdict  was  based,  or  that  the  jury  had 
in  fact  rested  their  conclusion  upon  the  conflicting  evi- 
dence as  to  the  abstraction  of  money  by  forged  paper, 
we  were  of  opinion  that  the  judgment  could  not  stand. 
Upon  a  new  trial,  fhe  plaintiff  conflned  his  case  to  the 
one  question  aa  to  misappropriation  by  means  of  forged 
and  fictitious  notes,  and  the  complicity  of  the  principal 
in  the  bond  therein;  and  for  the  third  time  a  jury  found 
in  his  favor. 

It  is  asserted  fhe  former  decision  establishes  that  the 
sureties  are  not  liable  for  any  loss  occurring  after  Decem- 
ber 1,  1899,  because  on  that  date  the  directors  became 
aware  that  the  cashier  had  been  speculating  on  the  board 
of  trade  and  had  lost  mon^.  This  goe$  much  further 
than  the  opinion  warrants.  One  of  the  items  submitted 
to  the  jury  at  the  trial  then  under  review  related  to  a 
sum  of  93,000  consigned  to  the  bank,  which  was  tak^i  by 
the  cashier  before  it  came  into  the  bank  and  made  away 
with.  With  respect  to  this  item  it  was  urged  that  if  Piala 
(the  principal  in  the  bond)  had  notified  the  directors  of 
what  he  knew,  they  would  have  discharged  the  cashier 
before  he  could  have  abstracted  this  sum.  On  this  point, 
Oldham^  C,  said  (p.  9) :  "It  would  be  going  fax  into  the 
realms  of  speculation  to  determine  just  how  much  more 
notice  of  Zirhut's  shortcomings  than  that  which  the  presi- 
dent and  board  of  directors  of  the  bank  must  have  had  at 
their  meeting  on  the  1st  day  of  December,  1894,  would 
have  induced  that  board  to  discharge  him,  and  we  do  not 
believe  that  any  vague  theorizing  on  this  question  should 
be  indulged  in  at  the  expense  of  Fiala's  bondsmen.^*  But 
in  so  holding  we  did  not  say  that  the  bond  was  not  to  be 
held  for  loss  caused  by  negligence  or  dishonesty  of  the 
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principal  after  December  1,  if  the  natural  and  direct  re- 
sult of  such  negligence  or  dishonesty.     The  abetracti<Hi 
of  the  |3,000  could  have  been  prevented  only  by  dis- 
charging Zirhut,  the  cashier;  and  it  could  not  be  said 
that  the  failure  to  discharge  Zirhut  was  due  to  n^ligenc? 
on  the  part  of  Fiala.     It  is  quite  another  matter,  how- 
ever, when  proof  is  adduced  to  show  that  Zirhut  misap- 
propriated other  sums  after  December  1,  and  that  Fiala 
assisted  him  in  or  connived  at  the  transaction&    In  such 
ease,  Piala's  n^ligence  or  dishonesty  would  be  a  proxi- 
mate cause  of  the  loss,  since^  had  he  refused  to  cany  out 
the  instructions  of  his  superior,  and  given  prompt  in- 
formation of  what  was  in  prc^ess,  the  money  could  not 
have  been  taken  out.    Counsel  contend  that  the  "directors 
of  the  bank  owed  it  as  a  duty  to  Fiala's  bondsmen  to  have 
discharged  Zirhut  on   December  1/'  and  that  "having 
knowledge  of  Zirhut's  dishonesty,  the  bank  could  not  keep 
him  there  to  tempt  the  honesty  of  another  employee.'* 
But  neither  negligence  on  the  part  of  the  directors  nor 
dishonesty  on  the  part  of  Zirhut  affords  an  adequate  ex- 
cuse for  negligence  or  dishonesty  on  the  part  of  Fiala. 
So  far  as  loss  ensued  as  a  natural  and  direct  result  of  his 
acts,  he  is  liable,  notwithstanding  some  of  his  superior 
may  have  been  careless,  and  some  dishonest    Officers  of 
a  bank  who  are  concerned  in  a  misappropriation  of  it« 
funds  are  liable,  although  they  do  not  profit  thereby;  and 
those  who  negligently  fail  to  prevent  it,  when  they  have 
knowledge  of  it,  are  within  that  cat^ory.     Williams  v, 
McKay,  46  N.  J.  Eq.  25,  18  Atl.  824.    That  the  directors 
failed  to  use  due  diligence,  and,  in  consequence,  rendered 
themselves  liable,  also,  does  not  relieve  Piala.    Batchelor 
V.  Planters^  Nat  Bank  of  Lmmmlle^  78  Ky.  435. 

A  further  point  is  made,  that  the  former  decision  con- 
clusively establishes  notice  of  Zirhut's  peculations  on  De- 
cember  1,  1894.  As  a  general  piroposition,  where  the  evi- 
dence at  a  new  trial  may  be  presumed  to  be  materiallj 
different  from  that  at  a  trial  already  reviewed,  this  court 
will  investigate  the  record  on  a  subsequent  review  imin- 
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flueneed  by  the  former  decision,  except  so  far  slb  questions 
of  law  were  there  adjudicated,  which  apply  equally  to  the 
evidence  at  each  trial.     iState  v,  Paxton^  65  Neb.  110. 
Hence,  we  should  not  be  bound  by  a  mere  expression  of 
opinion  at  the  former  hearing  with  reference  to  the  evi- 
denre  then  before  us.     In  the  prest^nt  record  there  is  a 
conflict  between  the  directors  of  tlie  bank  on   the  one 
hand,  and  certain  witnesses  for  the  defendant  \\\)or  the 
other,  afi  to  what  was  known  to  the  directors  on  Decem- 
ber 1.    The  latter  assert  that  they  knew  (mly  that  Zirhut 
had  lost  some  f5,000  in  board  of  trade  speculations,  but 
did  not  know  that  it  was  the  bank's  money  which  had  bc^*n 
lost.     Indeed,  they  testify  that  they  were  assured  it  was 
not  the  bank's  money.     They  claim  that  Zirhut  was  in 
debted  to  the  bank  at  that  time  by  reiison  of  other  trans- 
actions, and  contend  that  they  took  collateral  security  to 
cover  such  indebtedness  and  prevent  loss  by  reason  of 
Zirhut's  inability  to  pay,  owing  to  his  losses  by  specula- 
tion, and  not  for  the  purpose  of  indemnity  against  an 
abstraction  of  the  bank's  moneys,  of  which  they  knew  noth- 
ing.   No  such  question  wtis  considered  in  the  former  opin 
ion,  and  we  see  nothing  to  indicate  an  intention  to  decide 
the  question  of  fact  presented  by  this  testimony.     This 
was  pre-eminently  a  question  for  the  jury,  and  a  finding 
on  their  part  that  the  director  had  no  such  notice  on 
December  1  is  amply  supported  by  the  evidence.    We  think, 
therefore,  that  the  trial  court  did  not  err  in  refusing  to 
limit  liability  upon  the  bond  to  loss  accruing  before  De- 
cember 1. 

The  principal  contention  of  counsel  is  that  the  verdict 
is  contrary  to  and  not  sustained  by  the  evidence.  As  tlie 
question  of  fact  whether  the  forged  and  fictitious  paper 
was  made  use  of  to  abstract  money  from  the  bank,  or  was 
merely  placed  in  the  bank  and  on  its  books  for  the  pur- 
pose of  deceiving  a  bank  examiner,  who  was  expected  to 
examine  its  affairs  in  the  near  future,  was  submitted  to 
the  jury  at  the  request  of  the  plaintiffs  in  error,  since  they 
requested  instructions  leaving  this  matter  to  the  jury,  it 


312  NEIJKASKA  REPORTS.  [VoL.fi8      ' 


Fiala  V.  AiuBwortb. 


may  be  doubted  whether  they  are  now  in  a  position  to  ask 
us  to  review  the  evidence.  Farmers^*  Bank  of  yebradcn 
City  V.  GwiToWj  63  Neb.  64.  But  we  have  examined  the 
evidence,  and  are  of  opinion  that  the  verdict  must  be  sus- 
tained. The  plaintiff  intrcHluced  seven  notes  which  are 
shown  to  have  lKH.*n  forged  and  fictitious.  These  notes 
have  numbers  uinm  them,  in  the  handwriting  of  Fiala,  re 
ferring  to  the  discount  rejjistcT,  and  almost  all  of  these 
numbers  are  false;  the  corresponding  entries  upon  the  dis- 
count register  showing  entirely  different  notes.  The  ficti- 
tious not**  in  almost  e>'ery  case  is  omitted  from  the  reg- 
ister. He  showed,  also,  a  letter  written  and  signed  by 
Fiala,  in  which  five  of  these  notes  were  sent  to  a  bank  at 
St.  Joseph,  Missouri,  on  November  22,  1894,  for  the  pur- 
pose of  obUiining  a  loan  of  fii,000  at  that  bank.  This 
was  after  the  last  of  the  four  fraudulent  drafts  which 
Zirhut  had  drawn  on  the  same  bank,  and  there  is  nothing 
to  show  that  it  was  done  to  cover  up  those  drafts.  The 
forge<l  not(^  wciv  not  entered  on  the  books  of  the  bank 
until  sometime  later;  but  this  circumstance  does  not  es- 
tablish that  they  had  not  been  used  to  abstract  funds 
prior  to  that  time,  since,  as  to  several  of  the  notes,  as  we 
have  already  seen,  there  is  evidence  of  their  existeoce  in 
the  bank  several  wef^ks  previously.  As  to  some  of  the 
notes,  it  apptnirs  affirmatively  that  the  proceeds  were  de- 
posited to  Zirhut's  personal  account,  and  the  deposit  slips 
and  entries  are  in  Fiala^s  handwriting.  The  plaintiff 
proved,  also,  the  condition  of  Zirhut's  account  with  the 
bank  between  December  6  and  13,  the  dates  at  which 
these  notes  wen*  entere<l  on  the  books,  and  this  accoimt 
showed  the  deposit  of  the  proceeds  of  several  of  the  notes, 
also  sums  marked  as  loans,  agja^re^ating  a  considerable 
amount ;  and  the  entries  were  in  the  handwriting  of  Fiala. 
Moreover,  there  was  an  entry  of  drafts  charged  to  Zirhut 
corresponding  to  a  check  on  Zirhut's  account  drawn  by 
Fiala  at  the  lattei^s  direction.  A  number  of  witnesses 
testify  that,  when  the  bank  closed,  Fiala  indicated  volun- 
tarily the  forged  and  fictitious  notes,  and  admitted  that 
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he  had  known  their  character  ever  since  they  had  been  put 
in  the  bank.  One  witness,  moreover,  testifies  that  he 
charged  him  with  knowing  that  the  notes  were  forged  at 
the  time  he  enclosed  them  in  the  letter  to  the  bank  at  St 
Joseph,  and  that  Fiala  made  no  reply.  Two  of  these  wit- 
nesses are  entirely  disinterested,  and  their  testimony  is 
very  convincing.  Taking  all  of  this  evidence  together, 
it  certainly  makes  a  strong  case  that  Fiala  knew  of,  if  he 
did  not  actually  assist  in  and  connive  at,  Zirhut's  fraudu- 
lent manipulations.  The  sole  question,  therefore,  is 
whether  any  money  was  abstracted  by  means  of  these 
notes.  Sometime  before  Zirhut  absconded,  Fiala  drew  up, 
at  his  dictation,  a  statement  of  his  indebtedness  to  the 
bank.  This  statement,  which  foots  up  in  all  |13,915.65, 
sets  forth  the  seven  forged  notes,  and  five  other  items 
amounting  to  f  7,000.  These  last  items  do  not  correspond 
to  the  drafts  by  which  money  had  been  abstracted,  as  set 
forth  in  the  former  opinion,  and  evidently  refer  to  notes, 
though  their  exact  nature  does  not  appear  in  the  evidence. 
It  does  appear,  however,  that  Zirhut  was  indebted  to  the 
bank  by  reason  of  other  transactions.  In  view  of  sections 
26  and  27,  chapter  8,  Compiled  Statutes  (Annotated 
Statutes,  3726,  3727),  we  should  not  be  justified  in  pre- 
soming  that  this  indebtedness,  if  legitimate,  was  by  any 
means  large  enough  to  reach  the  sum  indicated  on  the 
memorandum ;  moreover,  if  the  seven  notes  had  been  put 
in  the  bank  merely  to  deceive  the  examiner,  it  is  difficult 
to  see  why  Zirhut  should  have  listed  them  as  he  did. 
Upon  the  whole,  in  the  absence  of  any  attempt  on  the  part 
of  the  defendants  to  meet  what  is  certainly  a  primorfaoie 
case  by  showing  the  exact  nature  of  Zirhut's  other  in- 
debtedness, and  its  amount,  and  by  showing  the  state  of 
his  account  in  the  bank  in  detail,  we  think  the  jury  were 
justified  in  concluding  that  he  had  abstracted  much  mor^ 
than  the  money  withdrawn  by  the  drafts  and  that  it  had 
been  done  by  means  of  these  notes. 

Error  is  assigned  in  that  the  trial  court  refused  an  in- 
struction to  the  effect  that  if  the  notes  were  put  into  the 
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bank  to  cover  up  prior  defalcations,  the  plaintiff  conld 
not  recover.  Bnt  the  court  stated  clearly  and  repeatedly 
that  the  plaintiff  could  not  recover  unless  the  notes  were 
made  use  of  to  abstract  or  misappropriate  money,  and, 
having  so  stated,  we  do  not  perceive  that  it  was  under 
any  duty  of  repeating  the  proposition  in  a  different  form. 
Moreover,  the  instruction  tendered  is  erroneous,  in  that  it 
requires  the  jury  to  find  that  "money  was  actually  paid  or 
got  from  said  State  Bank  of  Milligan  by  such  forged  or 
spurious  notes."  If  by  reason  of  such  notes  Zirhut  was 
enabled  to  use  the  bank's  credit  at  St  Joseph,  and  make 
aw^ay  with  funds  for  which  the  bank  at  Milligan  would 
ultimately  be  liable,  the  plaintiff  would  be  entitle<l  to 
recover. 

Complaint  is  made,  also,  that  the  court  refused  to  re- 
ceive evidence  tending  to  show  that  Zirhut  had  wrecked  a 
former  bank  at  the  saine  place  by  speculation  on  the  board 
of  trade,  and  that  the  directors  knew  of  this  fact.  As  we 
have  seen  already,  the  negligence  or  dishonesty  of  others 
affords  no  excuse  for  negligence  or  dishonesty  on  the  part 
of  the  principal  defendant.  We  have  little  doubt  that  he 
suffered  himself  to  be  used  by  his  superior,  and  that  he 
did  not  appreciate  the  responsibility  attaching  to  his  posi- 
tion ;  but  an  assistant  cashier  of  a  bank,  who  gives  a  bond 
for  faithful  performance  of  his  duties,  is  in  no  position 
to  act  as  a  mere  puppet.  His  sureties  have  promised  that 
he  will  discharge  the  duties  of  his  oflSce  with  reasonable 
skill  and  diligence,  and  that  he  is  competent  to  perform 
them,  and  though  the  greater  portion  of  the  blame  may 
attach  to  the  cashier,  it  is  his  fault  and  that  of  his  friends 
who  became  his  sureties,  if  he  undertook  a  position  he 
was- incompetent  to  fill. 

We  therefore  recommend  that  the  judgment  be  affirmed. 

*  Baanbs  and  OiiDHAm^  00.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregmng 
opinion,  the  judgment  of  the  district  court  is 

AsviBMOk 


Vol.68]  JANUARY  TEltAI,  3903.  31.") 


Strong  T.  Combs. 


Charles  B.  Strong,  Sheriff,  v.  Charles  Combs. 

Filed  Mabch  18,  1903.    No.  12»646. 

1.  Action  for  Dama^^:   Exempt  Pbopebty:    Code.    An  action  against 

a  sheriff  to  recover  damages  for  the  seizure  and  sale  of  exempt 
property  under  an  execution,  is  not  a  suit  for  misconduct  in  office 
-within  the  meaning  of  section  907,  Code  of  Civil  Procedure;  fol- 
lowing Neihardt  v,  Kilmer,  12  Neb.  35. 

2.  Sheriff:  Concealment:    Defense.    Where  the  sheriff  fails  to  inform 

the  appraisers,  called  by  him  to  appraise  personal  property  seized 
on  execution,  of  a  mortgage  lien  existing  thereon,  which  lien  is 
set  forth  in  the  claim  made  by  the  defendant  in  execution  that 
the  property  is  exempt  from  seizure  and  sale  under  the  execution, 
and  the  appraisement  is  made  without  knowledge  of  such  lien  on 
the  part  of  the  appraisers  and  without  any  allowance  being  made 
therefor,  the  sheriff  can  not  interpose  the  appraisement  so  made 
as  a  defense  to  an  action  brought  against  him  for  damages  for 
selling  the  property,  when  the  amount  of  the  lien,  if  deducted 
from  the  appraisement  as  made,  would  reduce  the  defendant's  in- 
terest in  the  property  to  less  than  $500. 

3.  Instruction:    Facts  Not  in  Controversy.     In  instructing  the  jury, 

the  court  may  and  should  assume  as  established  all  facts  over 
which  there  is  no  controversy. 

4.  Bequest  for  Instructions:    Exception.     Where  one  of  several   in- 

structions asked  by  a  iwtrty  fails  to  correctly  state  the  law,  error 
can  not  be  predicated  upon  an  exception  taken  to  the  refusal  of 
the  court  to  give  the  instructions  as  a  whole. 

Error  to  the  district  court  for  Johnson  county: 
Charles  B.  Lbtton^  District  Judge.    Affirmed. 

Ed  M,  Tracy  J  for  plaintiff  in  error. 

Samuel  P.  Diwidson  and  Al  N.  Dafoe^  contra^ 

DUFPIB,  C. 

Combs,  the  defendant  in  error,  sued  the  sheriff  in  the 
county  court  for  selling  his  exempt  property  on  execution. 
The  case  was  removed  to  the  district  court  on  error,  where 
it  waJ3  retained  and  tried,  and  judgment  entere<l  against 
the  sheriff  for  f85  and  costs,  from  which  he  has  taken  en*or 
to  this  court 
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The  facts  are  us  follows :  The  sheriff  levied  on  certain 
personal  property  of  Combs  under  an  execution.  Combs 
claimed  the  property  as  exempt,  and  filed  an  affidavit  and 
inventor}'  under  section  522  of  the  Code  of  Civil  Procedure. 
Two  or  three  days  later  he  filed  with  the  sheriff  an  amended 
inventory  for  the  purpose  of  claiming  two  or  three  articles 
of  personal  property  which  were  not  included  in  the  first 
inventory.  This  was  done  before  an  appraisement  of  the 
property  was  made,  and  the  sheriff  called  appraisers  and 
had  all  the  property  included  in  both  inventories  ap- 
praised. Among  other  articles  claimed  as  exempt  was  a 
threshing  machine  and  engine,  which  the  inventory  filed 
by  Combs  showed  to  be  incumbered  by  a  mortgage  of 
f  1,700.  For  some  reason  the  attention  of  the  appraisers 
was  not  called  to  the  fact  that  the  thresher  and  engine  was 
mortgaged,  and  they  fixed  its  value  at  |1,500,  the  total 
appraisement  being  $1,950;  and  the  defendant's  interest 
therein  was  less  than  f  500  had  allowance  been  made  for 
the  mortgage  on  the  thresher  and  engine.  Notwithstand- 
ing this,  the  sheriff  sold  certain  of  the  articles  claimed  as 
oxempt  and  this  suit  was  brought  against  him  for  a  con- 
version of  the  property. 

It  is  first  insisted  that  this  is  an  action  against  tbe 
sheriff  for  official  misconduct;  that  the  county  court  where 
the  action  was  commenced  had  no  jurisdiction  of  the  sub- 
ject-matter; and  that  the  district  court  could  not  acquire 
jurisdiction  by  error  or  appeal. 

Neihardt  v.  Kilmer^  12  Neb.  35,  was  a  similar  action,  and 
it  was  there  held  that  a  justice  of  the  peace  has  jurisdic- 
tion of  an  action  for  the  taking  and  converting  of  personaJ 
chattels  of  the  value  of  f  200  or  under,  and  is  not  ousted  of 
such  jurisdiction  by  pleading  and  proof  that  defendant 
took  such  chattels  by  virtue  of  an  execution,  he  being  a 
sheriff. 

The  same  principle  was  reaffirmed  in  Spielnum  v.  Flynn, 
19  Neb.  342. 

In  Freeman,  Executions  (1st  ed.),  sec  215,  it  is  said: 
"The  officer  who,  after  due  notice  and  demand,  persists  in 
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taking  exempt  property,  may  be  proceeded  against  at  law 
as  a  trespasser;  but  he  is  not  liable  in  this  form  of  action 
if  there  wss  any  serious  doubt  whether  the  property  was 
exempt,  nor  if  the  benefit  of  exemption  or  selection  was  not 
claimed."  Authorities  are  cited  by  the  author  to  sustain  the 
text  that  an  action  of  trespass  may  be  maintained  against 
a  sheriff  or  constable  who  refuses  to  recognize  the  right  of 
a  defendant  in  execution  to  the  possession  of  his  exempt 
property.  These  authorities  make  it  clear  that  the  action, 
as  brought,  is  one  for  trespass  and  conversion,  and  not  for 
misconduct  in  offica 

It  is  further  insisted  that  the  sheriff  was  bound  by  the 
appraisement  fixed  by  the  appraisers,  and  could  not  there- 
fore release  or  return  the  property  which  he  sold.  The 
evidence  is  clear  to  the  effect  that  the  sheriff  was  fully 
aware  that  the  appraisers  were  not  informed  of  the  mort- 
gage existing  on  the  thresher  and  engine  and  that  the 
mortgage  was  not  taken  into  account  bj'  them  in  their 
appraisement.  The  fact  that  he  sold  the  thresher  and 
engine  forf5  makes  it  very  clear  that  he  was  not  attempt- 
ing to  dispose  of  anything  but  Comb's  equity  therein. 

Complaint  is  further  made  that  the  court  allowed  in 
evidence  the  second  inventory  and  affidavit  made  by  the 
defendant  in  error.  While  the  affidavit  attached  to  the 
second  inventory  was  not  such  as  the  statute  required, 
the  sheriff  understood  and  accepted  it  as  a  mere  correc- 
tion of  the  first  inventory.  It  embraced  a  few  articles  not 
set  out  in  the  first,  and  the  conduct  of  the  sheriff  un- 
doubtedly led  the  defendant  in  error  to  suppose  that  no 
objections  were  made  to  it  on  account  of  any  informality. 
He  proceeded  to  have  the  proi)erty  appraised,  and  con- 
ducted himself  in  such  a  manner  as  to  lead  to  the  belief 
that  he  accepted  both  inventories  as  presenting  the  claim 
made  by  the  defendant  in  error  for  the  release  of  his  ex- 
empt property  as  sufficient  under  the  law.  Having  so 
treated  it  at  the  time,  he  should  not  be  allowed,  on  the 
trial  of  the  case,  when  damages  are  sought  against  hira  for 
his  refusal  to  recognize  the  propei-ty  as  exempt,  to  take 
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advantage  of  informalities  which  were  undoubtedly  waived 
at  the  time  tlie  claim  was  made. 

Complaint  is  further  made  of  some  of  the  instructioDS 
given  by  the  court,  and  its  refusal  to  give  others  asked  by 
the  plaintiflF  in  error.  It  is  said  in  reference  to  one  in- 
struction that  it  assumes  facts  which  should  have  been  left 
to  the  determination  of  the  jury.  This  criticism  is  without 
merit.  The  instruction  referred  to  does  not  refer  to  any 
facts  about  which  there  was  any  dispute  or  controversfv, 
and  the  court  is  not  required  to  submit  to  the  jury  a  ques- 
tion over  which  there  is  no  dispute.  Of  the  several  in- 
structions asked  by  the  defendant,  no  particular  instrac- 
tion  is  selected  either  in  the  motion  for^a  new  trial  or  in 
the  petition  in  eiTor,  and  complaint  made  that  the  court 
erred  in  refusing  to  give  it.  Exception  is  taken  to  the 
refusal  of  the  court  to  give  these  instructions  as  a  whcda 
The  third  instruction  asked  by  the  plaintiflf  in  error  is 
clearly  erroniH>us.  It  is  to  the  effect  that  if  the  jury  flndfl 
from  the  evidence  that  the  plaintiff  swore  falsely  in  mak- 
ing his  list  and  affidavit  for  exemption,  the  jury  were  at 
liberty  to  disregard  all  his  statements,  except  in  so  far  as 
he  was  corroborated  by  other  credible  evidence.  We  do  not 
underetand  that  this  is  the  law.  Where  one  knowingly 
testifies  falsely  to  a  material  fact,  then  his  evidence  may 
be  disregarded  by  the  jury  upon  other  matters,  unless  co^ 
roborated,  but  a  witness  who  inadvertently  misstates  a 
fact  is  not  to  be  discredited  and  have  his  whole  evidence 
disregarded  because  of  an  innocent  mistake*  The  excep- 
tion going  to  the  instructions  as  a  whole,  and  one  of  them 
failing  to  state  the  law  correctly,  we  are  not  required  to 
examine  the  others  to  ascertain  whether  some  one  or  mcMPe 
of  the  balance  may  have  enunciated  a  correct  rula 

We  find  nothing  in  the  record  requiring  a  reversal  of  the 
case,  and  therefore  recommend  that  the  judgment  of  the 
district  court  be  affirmed. 


Ames  and  Ai^bbrTj  C50.,  concur. 
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By  the  Conrt :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  conrt  is 


Affibmed. 


PiDBiiiTY  &  Deposit  Company  op  Maryland  v.  William 

Parkinson. 

Piled  Mabch  18,  1903.    No.  12,707. 

L  Judgment:  Action  on  Bond:  Petition.  An  action  by  a  Bub- 
oontractor,  brought  on  the  bond  of  a  contractor  for  the  erection 
of  a  public  building,  demanded  Judgment  for  work  and  labor  in 
said  building  furnished  by  said  subcontractor.  Judgment  in  his 
fayor  was  entered  for  the  sum  of  1127.70  for  labor  and  material 
furnished.  Held,  That  the  Judgment  could  not  be  supported  by 
the  allegations  of  the  petition. 

1  Keehanlc's  Lien:  Public  Building:  Bond:  Subcontbactob: 
Statutk.  The  object  of  the  statute,  section  4,  article  2,  chapter 
64  of  the  Compiled  Statutes  of  1901  (Annotated  Statutes, 
7117),  was  to  secure  to  mechanics  and  laborers  the  amount  due 
them  for  work  and  labor  performed  in  the  erection  of  a  public 
building  on  which  no  Hen  is  allowed  for  such  work  and  labor. 
While  the  mechanic  and  laborer  doing  work  on  such  building 
may  resort  to  the  bond  required  of  the  contractor,  it  is  doubtful 
if  the  subcontractor  who  furnishes  work  and  material  in  the  con- 
struction of  such  building  is  within  the  terms  of  the  statute, 
eyen  though  he  has  paid  the  mechanics  and  laborers  doing  the 
work  contracted  for  by  him.  McOluakey  v.  Cromtoell,  11  N.  Y. 
693. 

3.  Demurrer:  Answer.  A  demurrer  to  the  petition  Is  not,  by  the  pro- 
yisions  of  our  code  of  practice,  a  proper  part  of  the  answer  filed 
in  a  case,  and  should  be  disregarded. 

Error  to  the  district  court  for  Madison  county :    James 
P.  Boyd,  District  Judge.    Reversed. 

M.  B.  Faster  J  John  L.  Kennedy  and  Myron  L.  Learned^ 
for  plaintiflf  in  error. 

8.  0.  Campbell  and  Isaac  Pouoers,  contra. 
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DUFPIB^  O.     . 

June  21,  1900,  Frank  Moore  entered  into  a  written  con- 
tract with  School  District  No.  1  of  Madison  county  to 
erect  a  schoolhouse  in  Madison.  He  was  required  to  ex- 
ecute and  deliver,  and  did  execute  and  deliver,  to  the 
school  district,  a  bond  in  the  penal  sum  of  |6,000,  con- 
ditioned for  the  faithful  performance  of  the  contract,  and 
this  bond  was  signed  by  himself  as  principal  and  the  Fi- 
delity &  Deposit  Company  of  Maryland,  the  plaintiJBF  in 
error,  as  surety.  Moore  entered  ui>on  the  construction  of 
the  building  but  abandoned  the  work  before  its  comiJe- 
tion,  and  under  the  provisions  of  the  bond  the  surety 
company  undei'took  to  finish  and  did  finish  the  building, 
except  in  some  minor  particulars,  for  which  an  allowance 
was  made  by  the  school  district.  This  action  was  brought 
in  the  county  court  of  Madison  county  by  defendant  in 
error  against  Moore  and  the  plaintiflf  in  error  on  the  bond 
to  recover  f  119.38,  being  the  balance  alleged  to  be  due  for 
work  and  labor  performed  by  defendant  in  error  on  the 
building.  Judgment  was  entered  for  defendant  in  error, 
and  the  plaintiff  in  error  appealed  to  the  district  court. 
Moore  was  not  sensed  with  process  and  did  not  appear.  A 
petition  was  filed  in  the  district  court.  Plaintiff  in  error 
filed  an  answer  which  was  a  general  denial,  and  a  demurrer 
on  the  ground  that  the  petition  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  On  a  trial  in  the  district 
court  judgment  was  entered  in  favor  of  the  defendant  in 
error  for  $127.70,  with  interest  and  costs.  The  plaintiff 
in  error  has  brought  the  case  to  this  court  for  review. 

Section  99  of  our  Code  of  Civil  Procedure  provides  that 
the  answer  shall  contain  (1)  a  general  or  specific  denial  of 
each  material  allegation  of  the  petition  controverted  by 
the  defendant;  and  (2)  a  statement  of  any  new  matter 
constituting  a  defense,  counter-claim  or  set-off,  in  ordi- 
nary, concise  language,  and  without  repetition.  Section 
94  of  the  Code  of  Civil  Procedure  specifies  the  grounds 
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upon  which  a  demurrer  to  a  pleaxiing  may  be  filed,  and 
it  is  nowhere  intimated  that  a  demurrer  to  the  i)etition 
may  be  set  forth  in  the  answer  as  a  part  of  that  pleading. 
We  are  aware  that  it  has  been  the  practice  in  some  of  the 
district  courts  of  this  state  to  allow  a  paragraph  in  the 
answer  assailing  the  petition  upon  the  ground  that  it  does 
not  state  facts  suflficient  to  constitute  a  cause  of  action, 
but  we  are  not  aware  of  any  rule  of  practice  authorized 
by  the  statutes  of  this  state  which  allows  a  demurrer  to 
the  petition  to  be  set  forth  in  the  answer,  which  should 
only  contain  a  general  or  specific  denial  of  the  allegations 
of  the  petition,  or  a  statement  of  new  matter  constituting 
a  defense,  counter-claim  or  set-oflf  to  the  matters  alleged 
in  the  petition.  If  the  petition  is  not  suflBcient  in  its  state- 
ments to  require  the  defendant  to  answer  its  allegations,  a 
demurrer  should  be  filed  and  passed  on  by  the  court.  If 
it  is  insufficient  to  require  an  answer,  the  defendant  may 
stand  on  his  demurrer.  But  we  do  not  think  that  it  was 
the  puri)ose  of  the  fraraers  of  our  code  to  allow  the  de- 
fendant to  set  up  matters  in  his  answer  which  he  believes 
to  be  a  defense  thereto,  or  to  plead  a  counter-claim  or  set- 
off, and  in  the  same  pleading  to  question  the  sufficiency  of 
tile  petition  to  state  a  cause  of  action  against  him,  If  he 
does  not  think  that  the  petition  stat^^  facts  which  naake 
him  liable,  he  should  question  its  sufficiency  by  demurrer 
and  not  incorporate  it  in  an  answer  which  alleges  other 
substantial  matters  of  defense  to  the  plaintiflF's  claim. 
This  view  is,  we  think,  fully  sustained  by  section  96  of  our 
code.  The  statute  under  which  the  bond  was  required 
and  given  is  ch.  54,  art  2  of  the  Compiled  Statutes  of  1901 
(Annotated  Statutes,  7117).  It  is  entitled  "An  act  to  se- 
cure the  i>ayment  of  mechanics'  and  laborers'  wages  on  all 
public  buildings  whe-re  the  provisions  of  the  general  me- 
chanics' lien  laws  do  not  apply,"  and  took  effect  June  21, 
1889.    The  act  is  as  follows : 

"Sec.  4.    It  shall  be  the  duty  of  the  board  of  public 
lands  and  buildings,  boards  of  county  commissioners,  the 
contracting  board  of  ojfficers  of  all  cities  and  villages  and 
25 
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all  public  boards  now  or  hereafter  empowered  by  law  to 
enter  into  a  contract  for  the  erecting  and  finishing,  or  the 
repairing  of  any  public  building,  bridge  or  other  pablic 
structure  to  which  the  general  provisions  of  the  mechanics' 
lien  laws  do  not  apply  and  where  mechanics  and  laborers 
have  no  lien  to  secure  the  payment  of  their  wagies,  to  take 
from  the  person  or  corporation  to  whom  the  contract  is 
awarded  a  bond  with  at  least  two  good  and  sufficient  sure- 
ties conditioned  for  the  payment  of  all  laborers  and  me- 
chanics for  labor  that  shall  be  performed  in  the  erecting, 
furnishing  or  repairing  of  the  building  or  in  performing 
the  contract;  said  bond  shall  be  to  the  board  awarding  the 
contract;  and  no  contract  shall  be  entered  into  by  such 
board  until  the  bond  herein  provided  for  has  be^i  filed 
with  and  approved  by  said  board.    The  said  bond  shall  be 
safely  kept  by  the  board  making  the  contract  And  may  be 
sued  on  by  any  person  entitled  to  the  benefit  of  this  act. 
The  action  shall  be  in  the  name  of  the  party  claiming  the 
benefit  of  this  act" 

It  will  be  seen  from  a  reading  of  this  statute  that  it  wafi 
intended  to  secure  to  all  laborers  and  mechanics  who  per- 
formed labor  in  the  erection  or  reparation  of  a  building 
for  which  a  mechanic's  lien  was  not  allowed,  i>ayment  for 
tha  amount  of  their  wages,  whether  the  work  was  done 
under  a  contract  with  the  original  contractor  or  a  sub- 
contractor. The  petition  filed  in  this  case  contains  the 
following  statements,  and  our  opinion  is  based  wholly 
upon  the  statements  of  that  pleading. 

The  second  and  third  paragraphs  are  as  follows : 

"2d.  That  between  the  21st  day  of  June,  and  the  9th  day 
of  November,  1900,  the  plaintiflF  furnished  to  the  defend- 
ant, Moore,  for  the  construction  of  said  building,  material 
and  labor  to  the  amount  and  value  of  f 921.78,  which  said 
labor  and  material  were  used  by  the  said  Moore  in  the 
erection  and  construction  of  said  building,  under  said  con- 
tract. 

"3d.  And  there  is  still  due  and  unpaid  to  the  plaintiff 
from  the  defendant  Prank  Moore,  for  the  work  and  labor 
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SO  furnished  by  tlie  plaintiff  to  said  defendant  as  afore- 
said, the  sum  of  one  hundred  and  nineteen  38-100  dollars 
(f  119.38)." 

Judgment  was  demanded  for  the  amount  due  for  labor 
furnished.  It  will  be  noticed  that  the  plaintiff's  claim  set 
forth  in  his  petition  was  for  1921.78  for  material  and  labor, 
and  the  petition  contained  a  further  allegation  that  the 
work  and  labor  not  paid  for  amounted  to  fll9.38,  for 
which  alone  judgment  was  demanded.  The  judgment  en- 
tered in  the  case  is  as  follows : 

"This  cause  having  come  on  for  trial  before  the  court  on 
a  former  day  of  this  term  of  court,  a  jury  having  been 
waived  by  counsel  in  open  court,  the  cause  having  been 
argued  by  counsel  and  submitted  to  the  court,  on  consid- 
eration thereof  the  court  finds:  That  there  is  due  from 
the  defendant.  Fidelity  &  Deposit  Company  of  Maryland, 
to  the  plaintiff,  William  Parkinson,  the  sum  of  J127.70 
for  materials  and  labor  furnished  by  the  plaintiff  to  Frank 
Moore,  such  materials  and  labor  being  used  in  the  con- 
Btrnction  and  completion  of  the  schoolhouse  referred  to  in 
the  petition." 

While  the  petition  only  asked  judgment  for  the  labor 
performed,  the  judgment  was  for  labor  and  material  fur- 
nished, and  the  judgment  can  not,  in  any  event,  be  sup- 
ported by  the  allegations  of  the  petition.  The  plaintiff  in 
error  has  alleged,  as  one  of  the  errors  complained  of,  the 
following : 

"4th.  The  court  erred  in  holding  this  plaintiff  liable  for 
labor  furnished  by  the  defendant  herein  to  Frank  Moore, 
for  the  reasons  that  the  defendant  herein  performed  none 
of  such  labor  himself,  but  furnished  the  labor  of  others 
nnder  a  contract  by  which  his  agreed  compensation  was 
the  contract  price  for  the  completed  roof  of  a  school  build- 
ing, including  both  labor  and  materials,  and  he  is,  there- 
fore, not  protected  by  the  contract  and  bond  on  which  he 
brought  this  action." 

The  fact  that  the  plaintiff  below  sued  only  for  the 
amomit  that  was  due  for  labor  performed  under  his  con- 
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tract,  while  the  judgment  is  for  labor  and  material  fur- 
nished under  that  contract,  is  sufficient  to  work  a  reversal 
of  this  case.  The  plaintiff  in  error  insists,  and  it  is  sup- 
ported by  eminent  authority  in  that  contention,  that  our 
statute  was  intended  to  allow  only  to  the  laborer  himself 
an  action  on  a  bond  given  by  the  contractor  under  a  pro- 
vision of  the  statute  similar  to  the  one  in  question. 

In  McClusky  v.-  Cromwell^  11  N.  Y.  593,  the  court  of 
appeals  of  the  state  of  New  York,  in  construing  a  bond 
similar  to  the  one  given  in  this  case,  held  that  a  bond  given 
by  a  public  contractor  to  tlie  state  pursuant  to  the  act  of 
1850,  ch.  278,  conditioned  for  the  payment  of  all  laborers 
employed  by  him  in  the  work  specified  in  the  contract, 
does  not  secure  tlie  payment  of  laborers  employed  by  a  sub- 
contractor, though  the  contract  forbids  the  subletting  of 
the  work. 

And  in  a  later  case  (Balch  t?.  New  York  d  O.  M.  R.  Co., 
46  N.  Y.  521)  it  was  held  that  "the  words  Uaborer'  and 
^labor,*  as  used  in  the  general  railroad  act  of  1850  (section 
12,  ch.  140,  Laws  of  1850),  which  gives  a  laborer  a  claim 
against  the  company  for  the  indebtedness  of  a  contractor 
in  certain  cases,  and  to  a  limit^ni  amount,  are  used  in  their 
ordinary  and  usual  sense,  and  imply  the  personal  service 
and  work  of  the  individual  designed  to  be  protected.  The 
former  does  not  include  one  who  contracts  for  and  fur- 
nishes the  labor  and  sei'vices  of  others,  or  who  contracts 
for  and  furnishes  a  team  or  teams  for  work,  whether  with 
or  without  his  own  services." 

These  cases,  with  which  we  are  inclined  to  agree,  seem 
to  imply  that  a  statute  like  the  one  under  consideration  is 
intended  for  the  protection  of  the  laborer  who  does  the 
manual  labor  on  the  building,  and  not  for  the  contractor 
who  furnishes  both  labor  and  material  in  the  construction 
of  the  work  embraced  within  the  contract.  While  not 
definitely  passing  on  this  question,  because  not  orally  ar- 
gued on  the  submission  by  defendant  in  error,  the  case  will 
have  to  be  reversed  for  the  reason  that  the  judgment  was 
given  for  labor  and  material,  while  the  suit  was  brought 
for  labor  alona 
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We  recommend  that  the  judgment  of  the  district  court 
be  reversed. 

Ames  and  Albhbt^  GC.^  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion^  the  judgment  of  the  district  court  is 

Beybbsbd. 


Isaac  Gbhbis^  Boad  Ovbbsbbs^  y.  Mobeis  B^hbman  sn^  ak 

FiiJ3>  Mabch  18,  1908.    No.  12,717. 

L  PttbUe  Boad:  Vacation:  Statute.  A  imbllc  road  was  suxreyed  and 
located  in  1869,  but  there  was  never  any  public  travel  along  or 
upon  the  line  of  the  survey.  Held,  That  the  road  was  vacated 
by  the  provisions  of  section  3»  chapter  78,  of  the  Compiled  Statutes. 

1  Bedteree:  Evtosnob:  Findings.  The  findings  of  a  referee  examined 
and  held  to  be  supported  by  the  evidence. 

8.  mghway:  Presobiftion.  To  establish  a  highway  by  prescription 
there  must  be  a  user  by  the  general  public  under  a  claim  of  right, 
and  which  is  adverse  to  the  occupancy  of  the  owner  of  the  land, 
of  some  particular  or  defined  way  or  track,  uninterruptedly,  with- 
odt  substantial  change,  for  a  period  of  time  necessary  to  bar  an 
aetlon  for  the  recovery  of  the  land. 

Bbbob  to  the  district  court  for  Cuming  county:  Guy  T. 
Graves^  Distbiot  Judgb.   Affirmed. 

Fred  D.  Hunker  and  Andrew  R.  OUson^  for  plaintiff  in 
error. 

Milton  McLaughlin  and  ThomM  M.  Fnmse^  contra. 

February  15,  1869,  the  legislature  passed  a  special  act 
appointing  three  commissioners  to  view,  locate,  lay  out 
and  establish  a  state  road  from  Blair  to  West  Point  by 
the  nearest  and  best  route,  specifying,  however,  certain 
points  where  said  road  should  touch.    The  commissioners 
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named  in  the  act  located  the  road  during  the  months  of 
June  and  July  of  that  year.  They  employed  a  surveyor, 
who  filed  his  field  notes  and  a  plat  of  said  road  in  the 
proper  office  in  Ouming  county  so  far  as  the  road  was  lo- 
cated in  that  county.  This  road  is  numbered  in  the  plat 
book  "Road  No.  1,"  but  is  more  commonly  referred  to  a» 
the  "Blair  Road.''  We  understand  from  the  record  that 
the  proper  authorities  of  Washington  and  Dodge  counties 
vacated  the  road  so  far  as  located  in  these  counties  some 
years  prior  to  the  commencement  of  this  action,  and  other 
parts  of  the  road  located  in  Cuming  county  have  been  va- 
cated by  the  authorities  of  that  county.  A  resurv^  of  this 
road  was  made  in  1876,  the  surveyor  using  the  field  notes 
of  the  original  survey ;  and  that  one  or  the  other  of  the 
surveys  was  incorrect  is  plainly  demonstrated  by  the  fact 
that  the  two  surveys  do  not  correspond,  the  distance  be- 
tween the  two  lines  varying  from  some  feet  to  a  number 
of  rods.  Another  and  a  later  survey,  made  in  1900,  differs 
from  both  the  earlier  ones,  it  being  along  the  line  of 
travel  at  the  time  the  survey  was  made.  Previous  to  the 
cominen(*emeiit  of  this  action  the  board  of  supervisors  of 
Ouming  county  appropriated  the  sum  of  f 200  to  open  and 
work  the  road  through  the  lands  of  the  defendant  in  error, 
who  brought  this  action  to  enjoin  the  road  overseer  and 
others  joined  with  him  as  defendants,  and  who  were  snb^ 
sequently  dismissed  from  the  case  by  order  of  the  conrt 
from  entering  upon  or  working  the  alleged  highway  across 
their  lands.  A  temporary  injunction  was  granted  by  the 
court,  and  after  numerous  motions  and  demurrers  to  the 
pleadings  had  been  settled,  issues  were  finally  joined,  the 
answer  of  the  defendant  alleging,  first,  that  a  highway  had 
been  regularly  established  over  the  lands  of  the  defendants 
in  error ;  and,  second,  claiming  the  existence  of  a  highway 
across  said  lands  by  use  and  prescription.  By  order  of  the 
court,  Honorable  John  R.  Hays,  of  Norfolk,  was  appointed 
referee  in  the  case  to  take  the  evidence  and  report  his 
findings  of  fact  and  conclusions  of  law.  The  referee  filed 
his  report  December  17,  1901,  from  which  we  quote  the 
following: 
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"Second.  That  in  pursuance  of  an  act  of  the  legislature, 
approved  February  15,  1869,  entitled  'An  act  to  locate  a 
state  road  from  Blair  in  Washington  county  to  West  Point 
in  Cuming  county,'  a  survey  was  made  and  the  record  of 
courses  and  distances  of  the  survey  of  that  portion  per- 
taining to  the  road  in  controversy  has  been  preserved  in 
the  proper  office  in  Cuming  county,  Nebraska,  but  that 
there  is  not  now  and  never  has  been  any  public  travel 
along  or  upon  the  line  of  said  survey. 

"Third.  That  in  1876,  by  direction  of  the  county  com- 
missioners of  Cuming  county,  the  then  county  surveyor 
made  another  survey,  of  which  the  record  of  the  coui'ses 
and  distances  is  preserved  in  the  proper  office  of  Cuming 
county,  but  the  course  of  which,  while  in  the  same  general 
direction  of  the  former  survey,  does  not  correspond  or 
coincide  with  it,  but  is  remote  in  varying  distances  from  a 
few  feet  to  approximately  twenty-five  rods. 

"Fourth.  That  in  1900,  by  direction  of  the  board  of  su- 
pervisors of  Cuming  county,  the  present  county  surveyor 
made  yet  another  survey,  of  which  the  record  of  the 
courses  and  distances  is  preserved  in  the  proper  office  in 
Cuming  county,  but  the  line  of  which,  while  in  the  same 
j^eneral  direction  of  both  former  sun^eys,  does  not  coincide 
with  either,  but  was  intended  to  be,  and  was,  along  the 
line  of  travel  at  the  time  of  the  sur\'ey. 

"Fifth.  That  for  several  years  after  the  survey  made  in 
1869,  the  land  adjacent  to  the  route  surveyed  was  wild 
and  unencloseni  i)<rairie,  and  along  some  portions  it  still  so 
remains,  and,  where  in  that  condition,  public  travel  has 
l>een  over  a  wide  section  of  varying  width. 

*'Sixth.  That  the  orders  for  surveys  so  made  in  1876  and 
1900  were  made  without  petition  therefor,  and  without  the 
consent  of  the  owTiers  of  the  lands  across  which  the  sur- 
veys were  made,  and  the  orders  for  such  surveys  were  made 
without  jurisdiction  or  authority. 

"Seventh.  That  the  deviation  in  the  travel  from  the  sur- 
veys made,  and  from  former  traveled  lines  did  not  come 
from  the  existence  of  obstructions,  but  the  travel   has 
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varied  from  year  to  year  according  to  the  caprice  or  will 
of  the  user. 

"Eighth.  That  previous  to  eight  years  ago  those  whose 
official  duty  it  has  been  to  improve  the  public  highways, 
expended  no  labor  or  money  in  the  betterment  of  any  por- 
tion of  the  route  of  either  survey,  and  since  eight  years 
ago  there  has  been  no  such  improvement  as  was  intended 
or  did  indicate  a  claim  of  right  adverse  to  the  occupancy 
of  the  owners  of  the  laud. 

"As  conclusions  of  law  it  is  submitted : 

"First.  That  there  is  now  no  legally  established  road 
along  the  line  of  either  survey  hereinbefore  referred  to 
across  the  town  of  Sherman,  in  Cuming  county,  Nebraska. 

"Second.  That  defendant  Isiiac  Gehris,  the  road  overseer 
of  that  portion  of  the  t()^^'n  of  Sherman  through  which  the 
surveys  mentioned  have  l>een  made,  and  his  successors  in 
office,  should  be  perpetually  enjoined  from  establishing, 
opening  or  improving  a  highway  along  or  upon  the  line  of 
either  of  the  surveys  hereinlK»fore  mentioned." 

A  motion  for  a  further  .report  from  the  referee  was 
overruled,  his  report  confiniie<l  by  the  court,  and  judgment 
duly  entered  thereon.  The  plaintiff  in  error  thereupon 
filed  a  motion  for  a  new  trial,  which,  being  overruled,  the 
case  has  been  brought  to  this  court  for  review. 
I  It  is  earnestly  insisted  that  the  evidence  does  not  justify 

I  the  decree,  and  for  that  reason  we  have  examined  with 

more  than  usual  care  the  evidence  reported  by  the  referee. 
There  is  some  evidence  to  support  the  contention  of  the 
plaintilf  in  error  that  some  portions  of  the  road  as  traveled 
at  the  commencement  of  this  action  had  been  used  by  the 
public  for  a  length  of  time  sufficient  to  establish  a  pre- 
scriptive right  therein.  While  this  is  true,  we  are  entirely 
satisfied  with  the  report  made  by  the  referee.  The  evidence 
of  many  of  the  witnesses — some  called  by  the  plaintiff  in 
error  himself — show  quite  conclusively  many  changes,  not 
caused  by  any  natural  obstructions,  varying  from  two  to 
twenty-five  rods  between  the  road  as  now  traveled  and  the 
route  of  travel  for  many  years  previous.    If  the  question 
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were  before  us  as  an  original  proposition,  we  would  be 
inclined  to  agree  with  the  referee  that  "the  travel  has 
varied  from  year  to  year  according  to  the  caprice  or.  will 
of  the  user/'  The  road  as  originally  surveyed  and  located 
never  having  been  traveled,  must,  under  the  provisions  of 
section  3,  chapter  78,  of  the  Compiled  Statutes  of  1901 
(Annotated  Statutes,  6006),  be  deemed  vacated,  and,  no 
prescriptive  right  having  attached  by  user  for  the  neces- 
sary length  of  time  to  that  portion  of  the  road  now  trav- 
eled, the  rights  of  the  defendants  in  error  to  the  free  use  of 
their  land  can  not  be  denied. 

The  findings  of  the  referee  and  the  judgment  entered 
thereon  are  not  without  support  in  the  evidence,  and  should 
be  affirmed,  and  we  so  recommend. 

Ames  and  Albert^  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  forgoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


John  B.  Wim-la^ms  bt  ku^  appeuants,  v.  Edward  D. 

SmITH^  BOAD  0VEKSi3EiR^  APPELLEB. 

FUJBD  Maboh  18«  1903.    No.  12.498. 

Soads:  Vacation:  Constructiow  of  Statdtb.  The  proYiso  In  section 
8,  chapter  78,  Compiled  Statutes  (Annotated  Statutes,  6006), 
"that  aU  roads  that  haye  not  been  used  within  five  years  shall 
be  deemed  yacated/'  was  intended  to  apply  ezclusiyely  to  roads 
that  had  not  been  used  within  flye  years  before  the  enactment  of 
such  section. 

Appeal   from    the   district   court   for   Oage    county: 
Charles  B.  Lbtton^  District  Judge.   Aflirmed. 

Ernest  0.  Kretsinger,  for  appellants. 

Harry  E.  Sackett  and  Harry  E.  Spafford^  contra. 
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Ambs^  G. 

The  plaintififs  are  the  owners  and  in  possession  of  lands 
lying  on  both  sides  of  a  certain  section  line.  A  section- 
line  road  on  and  along  snch  section  line,  and  on  the  plain- 
tiffs' land,  was  duly  opened  in  1879,  and  continuously  open 
to  travel  until  1892.  In  the  year  last  mentioned  a  large 
bridge  on  the  road  was  destroyed,  whereby  the  public  nse 
of  the  road  was  interrupted.  Afterward,  in  the  same  year, 
the  then  owner  of  the  said  lands,  now  belonging  to  the 
plaintiffs,  and  their  immediate  grantor,  erected  substantial 
fences  across  that  jwrtion  of  the  boundaries  of  the  land 
crossed  by  the  road.  In  1899,  and  after  plaintiffs  had  ac- 
quired title  to  the  lands,  the  defendant,  as  road  overseer 
of  the  road  district  in  which  the  lands  lie,  duly  notified 
the  plaintiffs  to  remove  the  fences,  as  obstructions  to  a 
public  highway,  and  that  if  they  should  fail  to  comply 
with  such  notice  within  a  reasonable  time,  he  would  re- 
move the  fences  in  the  manner  provided  by  law.  The 
plaintiffs  then  commenced  this  action  to  restrain  the  de- 
fendant from  removing  the  fences,  and  a  temporary  in- 
junction was  allowed.  On  a  final  hearing,  the  court  fonnd 
for  the  defendant  and  entered  a  decree  accordingly.  The 
plaintiffs  appeal. 

The  only  question  presented  by  the  record  is  whether 
the  road  was  vacated  by  reason  of  its  nonusage  from  1892 
to  1899,  and  the  determination  %t  that  question  depends  on 
another,  namely,  whether  the  proviso  contained  in  section 
3,  chapter  78,  Compile  Statutes  (Annotated  Statutes, 
6006),  was  intended  to  apply  generally,  or  only  to  such 
roads  as  had  not  been  used  for  the  period  of  five  years 
prior  to  the  enactment  of  that  section.  If  it  was  intended 
to  apply  generally,  the  decree  of  the  district  court  is  wrong 
&nd  ought  to  be  reversed,  otherwise,  it  is  right  and  should 
be  aflarmed. 

In  Henry  v.  Ward^  49  Neb.  392,  396,  Irvine,  C,  speaking 
for  the  court,  says :    "The  object  of  section  8  was  to  remove 
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all  uncertainty  as  to  the  existence  of  highways,  first,  by 
continuing  in  existence  all  theretofore  legally  laid  out  and 
not  vacated ;  and  second,  by  vacating  all  such  highways  as 
had  not  been  used  within  five  years.  This  road  had  not 
been  used  within  five  years,  and  therefore  fell  within  the 
terms  of  the  proviso  of  section  3."  From  the  language 
quoted  it  is  clear  that  the  learned  commissioner  ccmstrued 
the  proviso  in  question  to  apply  only  to  such  roads  as  had 
not  been  used  for  five  years  prior  to  the  enactment  of  the 
law  of  which  the  proviso  is  a  part.  The  language,  how- 
ever, is  somewhat  broader  than  was  necessary  to  cover  the 
precise  point  involved  in  that  case.  That,  like  the  present, 
was  an  action  to  restrain  the  removal  of  fences  across  an 
alleged  public  road  on  a  section  line.  The  defendants 
therefore  contend  that  the  road  was  established  by  the  act 
of  1873,  page  959,  and  that  the  act  of  1879,  page' 120,  tin- 
present  road  law,  which  includes  section  Sy^frnpra,  did  not 
repeal  the  former  act,  and  did  not  vacate  any  road  estab- 
liBhed  under  such  former  act,  notwithstanding  the  proviscj 
in  said  section.  It  was  conclusively  sho\>'n  in  that  case* 
that  the  road  had  not  been  established  prior  to  1884,  iiuless 
by  virtue  of  tlie  general  provisions  of  the  act  of  1873,  and 
that  it  had  not  acquired  the  character  of  a  public  road  by 
prescription  or  otherwise,  after  that  time.  Hence  the  onlv 
question  presented  was  whether  the  proviso  in  qiu^tion 
applied  to  section-line  roads  established  by  virtue  of  the 
act  of  1873.  The  opinion,  therefore,  from  which  the  fore- 
going excerpt  is  taken,  so  far  as  it  purports  to  dispose  of 
the  question  presented  in  the  present  case,  is  dictum. 
Nevertheless,  we  are  satisfied  that  the  construction  placed 
upon  section  3  by  the  learned  commissioner  who  prepared 
that  opinion  is  the  proper  one.  The  first  part  of  the  sec- 
tion refers  exclusively  to  roads  that  had  been  established 
prior  to  the  enactment  of  the  law  of  which  that  section  is 
part.  The  verbs  "laid"  and  "vacated"  are  both  in  the  past 
tense,  and  there  is  nothing  in  the  context  to  indicate  that 
they  were  intended  to  include  any  other  than  past  acts. 
The  proviso  appears  to  be  merely  supplemental  to  the 
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clause  "which  have  not  been  vacated  in  pursuance  of  law,** 
in  the  section. 

It  is  recommended  that  the  decree  of  the  district  court  be 

Affibmed. 
DuppiE  and  Albert^  OC.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  decree  of  the  district  court  is 

Affirmbd. 


Joseph  Standlby  v.  C5lay^  Robinson  &  CJompany. 

FiLKD  March  18,  1903.    No.  12,617. 

1.  Answer:     Reply:     Waiveb.     Although  a  defense  Is  pleaded  in  an 

answer  with  lack  of  technical  precision,  so  as  to  be  obnoxious 
to  attack  in.  the  first  instance,  yet,  if  the  plaintiff  reply  thereto 
without  objection,  and  the  matter  is  treated  upon  the  trial  both 
by  counsel  and  by  the  court  as  properly  in  issue,  the  defect  can 
not  be  taken  advantage  of  for  the  first  time  in  this  court. 

2.  Agency:    Pboof.    The  existence  of  an  agency,  and  the  nature  and 

scope  of  its  powers,  may  be  proved  by  the  course  of  dealing  be- 
tween the  persons  alleged  to  sustain  the  relation  of  principal  and 
agent,  and  between  the  latter,  with  the  consent  of  the  former,  and 
third  persons. 

Error  to  the  district  court  for  Douglas  county :  Ibvihg 
F.  Baxter,  Distiuct  Judgr    Affii^med. 

G.  M.  Williams,  E.  G.  McGilton  and  Prigg  d  WUUams, 
for  plaintiff  in  erjx)r. 

L.  F.  Grofoot  and  Edgar  H.  Scott,  contra. 

Ambb,  C. 

One  H.  H.  Farabee,  a  resident  of  Lincoln  county,  in 
this  state,  purchased  a  herd  of  cattle  of  a  corporation 
engaged  in  the  live-stock  commission  business  at  Denver, 
Colorado,  and  put  the  animals  upon  premises  belonging  to 
him  at  Wallace,  in  that  county.  At  the  time  of  the  pu^ 
chase  he  executed  to  his  vendor  a  negotiable  promissoiy 
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note,  seenred  by  a  mortgage  upon  the  live  stock,  which 
was  duly  executed  and  made  of  record.  Within  a  few  days 
afterwards  the  commission  company  indorsed  the  note, 
and,  for  a  consideration,  sold  and  delivered  it,  together 
with  the  mortgage,  to  the  Denver  National  Bank.  At  the 
time  of  the  purchase  Farabee  obtained  from  the  commis- 
sion company  a  herd  of  heifers,  which  were  also  put  upon 
his  premises,  and  which  he  undertook  to  sell  as  agent 
There  is  evidence  tending  to  show  that  a  few  weeks  after- 
wards it  was  agi-eed  between  the  commission  company  and 
Farabee  that  the  latter  should  become  the  purchaser  of  the 
heifers,  and  should  have  permission  to  sell  a  part  of  the 
mortgaged  cattle  a^  a  means  of  raising  money  to  pay  for 
them.  Pursuant  to  this  agreement,  as  is  alleged,  Farabee 
did  sell  155  of  the  animals  in  the  open  market  at  South 
Omaha  to  the  defendants  Clay,  Kobinson  &  Co.  and  ab- 
sconded with  the  proceeds  of  the  sale.  Clay,  Robinson  & 
Co.,  who  were  also  live  stock  commissi  on  dealers,  imme- 
diately sold  the  cattle  to  their  customei-s.  Of  all  these 
facts,  until  after  they  had  occurred,  the  bank  remained  in 
ignorance,  unless  it  had.  constructive  notice  of  them  by 
reason  of  the  circumstances  below  stated.  Shortly  after- 
ward tlie  plaintiff  Standley,  who  is  a  director  in  the  bank, 
purchased  the  rights  of  action  of  that  institution  arising 
out  of  the  transaction,  and  begun  this  action  to  recover 
the  value  of  the  cattle  so  sold.  It  is  not  contended  that  the 
rights  of  the  plaintiff  as  a  litigant  are  superior  to  what 
would  have  been  those  of  the  bank. 

It  is  pleaded  as  a  defense  that  whatever  title  or  interest 
the  bank  acquired  in  the  note  and  mortgage,  it  obtained 
by  discounting  them  from  the  commission  company,  and 
that  as  a  part  of  said  transaction  the  latter  was,  by  an 
expressed  or  implied  agreement  with  the  bank,  "author- 
ized and  empowered  to  look  after  the  mortgage  security 
and  to  make  all  arrangements  with  the  said  Farabee  re- 
garding the  disposition  and  sale  of  said  mortgaged  cat- 
tla"  It  was  further  alleged  that  this  agreement  and 
authorization  were  evidenced  by  the  fact  that  it  was  and 


334  NEBRASKA  REPORTS.  [Vol.  68 

Stfludley  v.  Clay,  RoblDson  ft  Co. 


had  been  customary  with  this  bank,  and  with  other  banks 
in  the  city  of  Denver,  to  entrust  such  powers  to  the  com- 
mission comimny  and  to  other  persons  engaged  in  like 
business  in  all  cases  of  the  discounting  of  securitieB  of 
like  character.  Some  objection  is  made  in  tlie  plaintiffs 
brief  to  the  technical  sufficiency  with  which  this  defense 
is  pleaded,  but  the  answer  was  not  attacked  in  this  re- 
spect in  the  court  below,  either  by  motion  or  demurrer, 
and  the  record  shows  conclusively  that  it  was  treated 
upon  the  trial,  both  by  counsel  and  by  the  court,  as  tender- 
ing the  principal  issue  in  the  case.  The  rule  is  well  settled 
in  this  court  that  under  such  circumstances  the  pleading 
will  be  upheld  if  by  a  liberal  construction  it  can  be  said 
to  present  a  cause  of  action  or  defense.  Fire  Ass'n  of 
Philadrlphia  v.  Ruby,  60  Neb.  216;  First  Nat.  Bank  of 
Coblcskill  V,  Pcnuington^  57  Neb.  404. 

A  sufficient  ajuount  of  evidence  to  establish  the  exists 
ence  of  the  course  of  dealing  outlined  in  the  answer,  both 
by  the  Denver  National  Bank  and  by  other  institutions 
of  lik(»  character,  was  offered  and  received  on  the  trial. 
Part  of  this  evidence  was  received  without  objection,  and 
part  of  it  over  an  objection  for  incompetency,  but  none 
of  it  was  incompetent  if  the  matter  pleaded  constituted  a 
valid  defense.  Or,  to  be  more  accurate,  there  can  be  no 
doubt  that  it  was  competent  for  the  bank  to  appoint  the 
coiumission  company  as  its  agent  for  the  purposes  and 
with  the  powers  alleged  in  the  answer,  and  the  real  ques- 
tion is  whether  such  appointment  is  sufficiently  proved, 
in  the  absence  of  other  evidence,  by  the  coui-se  of  dealing 
outlined  in  the  pleading  and  established  by  the  testimony. 
The  (luestion  was  submitted  to  the  jury  by  the  following 
instructions,  which  were  excepted  to: 

"13.  You  are  instructed  that  the 'defendant  claims  that 
there  was  and  is  a  custom  or  usage  existing  among  live- 
stock commission  men  and  banks,  which  deal  in  cattle 
pajx^r,  by  which  when  cattle  paper  secured  by  mortgages 
upon  cattle,  is  discounted  or  sold  to  banks,  that  it  becomes 
the  duty  of  the  commission  man  to  look  after  the  chattel 
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security  and  see  to  and  look  after  the  sale  and  disposition 
of  the  same,  directing  the  manner  and  place  of  sale,  etc., 
and  to.  see  that  the  proceeds  arising  from  the  sale  of  the 
cattle  so  mortgaged  are  applied  to  the  satisfaction  of  the 
mortgage  debt,  which  custom  defendant  claims  existed 
between  the  Denver  National  Bank  and  the  Sigel-Cam- 
pion  Live  Stock  Commission  Company,  and  that  such 
general  custom  was  well  known  to  the  said  bank  and  to 
the  said  live-stock  commission  company;  that  by  reason 
of  such  custom  the  said  live-stock  commission  company 
had  the  authority  and  the  right  to  consent  that  Farabee, 
the  mortgagor  of  the  cattle  in  question,  might  sell  and 
dispose  of  the  cattle  described  in  said  mortgage,  and  that 
the  said  commission  company  did  in  fact  so  consent  that 
the  said  Farabee  might  sell  and  dispose  of  the  mortgaged 
cattle,  collect  the  proceeds,  and  account  for  the  same  to 
the  said  commission  company,  and  have  the  proceeds 
applied  to  the  satisfaction  of  the  mortgage  debt.  I  in- 
struct you,  therefore,  that  the  burden  of  proof  rests  upon 
the  defendant  to  prove  the  existence  of  the  general  cus- 
tom above  referred  to,  and  that  such  custom  or  usage  was 
well  known  and  understood  by  both  the  Denver  National 
Bank  and  by  the  said  Sigel-Campion  Company,  and  that 
when  said  commission  company  sold  and  transferred  the 
note  and  mortgage  in  question  to  the  said  Denver  National 
Bank,  that  it  was  presumed  to  have  contracted  with  refer- 
ence to  such  custom  or  usage;  that  the  burden  is  also  upon 
the  defendant  to  prove  that  the  said  commission  company 
under  and  by  reason  of  such  authority,  did  consent  in 
writing,  that  the  mortgagor  of  the  cattle  in  question,  H.  H. 
Farabee,  might  sell  and  dispose  of  the  cattle  mentioned 
and  described  in  the  said  chattel  mortgage,  including  the 
cattle  in  controversy,  and  collect  and  account  to  the  said 
commission  company  for  the  proceeds  thereof.  And  I  in- 
struct you  further  that  if  you  find  from  the  evidence,  such 
usage  and  custom  did  exist,  and  that  the  said  bank  and 
live-stock  commission  company  had  knowledge  of  same, 
and  contracted  and  dealt  with  each  other  with  reference 
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thereto,  and  that  in  pursuance  thereof  the  said  live-stock 
commission  company  did  consent  to  and  authorize,  in  writ- 
ing, a  sale  of  the  said  cattle  to  the  said  Farabee,  and  that 
Farabee  sold  same  pursuant  to  such  consent,  all  as  alleged 
and  claimed  by  the  defendant,  all  of  which  are  questions 
of  fact  for  you  to  determine  from  all  the  evidence  in  the 
cajse,  then,  if  you  so  find,  your  verdict  should  be  for  the 
defendant 

"14.  The  court  instructs  you  that  a  usage  and  custwn 
of  trade  or  business,  in  order  to  be  binding  upon  the  par- 
ties, must  be  generally  known  and  established  among  those 
who  are  engaged  in  the  business  where  the  usage  and 
custom  are  claimed  to  exist,  and  so  well  settled  and  so 
uniformily  acted  upon  as  to  raise  a  fair  presumption  that 
it  was  known  to  both  the  contracting  parties,  and  that 
they  contracted  in  reference  to  it,  and  in  conformity  to  it 
While  a  usage  or  custom  of  trade  and  business  can  not 
be  set  up  to  contravene  an  established  rule  of  law,  or  to 
vary  tlie  terms  of  an  express  contract,  yet  all  contracts 
made  in  the  ordinary  course  of  business,  without  pat 
ticular  stipulation  to  the  contrary,  are  presumed  to  be 
made  in  reference  to  the  usages  and  customs  of  such  busi- 
ness, if  any  such  exists." 

Concerning  these  instructions,  counsel  for  plaintiff  «ay 
in  their  brief :  "We  have  no  fault  to  find  with  the  proposi- 
tion of  law  involved  in  these  instructions ;  they  state  the 
law  in  the  abstract,  but  were  not  applicable  to  the  facts 
in  this  case;  the  only  usage  and  custom  alleged  in  the 
answer  of  the  defendant  in  error  (see  paragraph  6  of 
answer,  page  24  of  record)  was  a  local  usage  and  custom, 
alleged  to  exist  in  the  city  of  Denver,  and  all  the  proof 
offered  was  confined  to  banks  and- live-stock  companies 
at  the  city  of  Denver.  No  general  custom  was  alleged 
or  prov(Hl ;  that  is,  no  such  general  custom  and  usage  as 
would  justify  the  court  in  submitting  this  instruction  to 
the  jury."  We  think  that  this  criticism  is  unsound.  It 
puts  too  much  stress  upon  the  words  "usage  and  custom* 
or,  rather,  it  makes  an  inapplicable  use  of  those  term& 
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That  which  was  proposed  by  the  answer,  and  which  the 
evidence  tended  to  prove,  and  to  which  the  instruction 
called  attention,  was  not  a  usa<>:e  or  custom  changing  or 
modifying  the  general  rules  of  law,  or  controlling  the  in- 
terpretation of  a  contract,  but  a  course  of  business  tending 
to  establish  a  fact,  namely,  the  creation  and  scope  of  an 
agency.  This  is  an  everyday  matter.  It  more  often  than 
otherwise  happens  that  an  agent  has  no  specific  appoint- 
Dient  as  such,  and  that  where  he  has  one  his  duties  and 
powers  are  not  particularly  si)ecified.  When  the  questions 
arise  the  court  inquires,  what  were  his  relations  to  his 
alleged  principal  and  to  the  business  and  affairs  of  the 
latter?  What  transactions  was  he  accustx)med  to  conduct 
for  his  supposetl  emi)loyer,  and  what  powers  and  authori- 
ties, with  the  knowledge  and  consent  of  the  latter,  was  he 
in  the  habit  of  exercising  concerning  them? 

If  a  bank  has  a  teller  or  a  corporation  has  a  secretary, 
we  do  not  necessarily  incjuire  what  functions  are  pre- 
scribed foi'  him  by  the  corporate  records  and  by-laws,  but 
what  duties  and  services  he  is  in  the  habit  of  performing, 
with  the  knowledge  and  approval  and  to  the  profit  of  his 
principal.  If  they  are  such  as  such  officers  in  siuiilar  in- 
stitutions are  usually  charged  with,  there  is  a  i>resump- 
tion,  often,  but  not  always,  conclusive,  that  he  is  charged 
with  them  also,  but  it  may  happen  that  with  the  knowledge 
and  consent  of  his  employer  his  activities  nmy  extend  be- 
yond the  customary  sphere.  From  a  sur\Ty  of  all  the  cir- 
cumstances we  determine  whether  he  is  an  agent  at  all, 
and,  if  so,  what  is  the  scope  of  his  agency  and  powers. 
This  is  not  at  all  a  question  of  ostensible  agency,  in  which 
case  one  may  be  bound  by  the  conduct  of  another  whom  he 
has  permitted  to  falsely  rei>resent  himself  as  an  agent, 
but  it  is  one  of  actual  agency,  in  which  case  the  principal 
is  bound,  if  the  agent  acts  within  his  powers,  whether  the 
person  dealing  with  the  latter  knew  him,  at  the  time,  to 
be  an  agent  or  not.  For  this  purpose  it  is  not  requisite 
to  prove  any  custom  at  all,  general  or  special,  but  merely 
the  course  of  dealing  betwc^en  the  supposed  principal  and 
26 
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the  alleged  agent,  and  between  the  latter,  with  the  consent 
of  the  former,  and  third  persons. 

Applying  these  principles  to  the  case  at  bar,  if,  by  the 
usual  course  of  dealing  between  the  Denver  National  Bank 
and  the  couunission  company,  the  latter  were  entrusted  by 
the  former  with  tlie  management,  control  and  disposition 
of  mortgaged  property  in  behalf  of  the  former,  and  the  dis- 
position of  the  cattle  which  was  made  in  this  case  was 
such  as,  in  consonance  with  such  habit  of  dealing,  thqr 
had  a  right  to  liiake,  and  if  in  this  particular  instance 
there  was  no  restriction  upon  sirch  authority,  of  which 
there  is  no  proof,  then  the  act  of  the  commission  company 
in  directing  Farabee  to  make  sale  of  the  cattle  was  the 
act  of  the  bank,  and  the  institution  is  as  much  bound  by 
it  as  though  the  direction  had  been  given  by  its  own  presi- 
dent or  cashier  or  board  of  directors.  All  these  matters 
are  questions  of  fact  which  were  relevant  to  the  issues,  and 
fairly  submittcxi  by  the  court  to  the  jury,  and  the  verdict 
thereon  is  conclusive  upon  the  parties. 

It  is  therefore  recommended  that  the  judgment  of  the 
district  court  be  affirmed. 

DuFFiB  and  Albert^  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  judgment  of  the  district 
court  be 

Affihmbd. 


Daniel  Porter  v.  Nb-da-wi  Pabkbb. 

Filed  Mabch  18,  1903.    No.  13,021. 

PubUc  Land:  Allotment  Under  Act  of  Congress:  Eqctttable  Estaik 
IN  Fee:  Descent.  An  aUottee  and  patentee  of  lands  in  seyeraltf 
pursuant  to  an  act  of  congress  entitled  "An  act  to  provide  for  the 
sale  of  a  part  of  the  reservation  of  the  Omaha  tribe  of  Indians 
In  the  state  of  Nebraska,  and  for  other  purposes/'  approved  Au- 
gust 7,  1882,  is  seized  of  an  equitable  estate  In  fee,  which,  upon 
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his  death  before  the  issuance  of  a  final  patent  therefor  by  the 
United  States,  descends  to  his  heir  or  heirs  at  law  according  to 
'the  lavs  of  inheritance  of  this  state. 


Error  to  the  district  court  for  Thurston  county :    Gut 
T.  Graves,  District  Judge.    Affirmed. 

Hiram  Chase,  for  plaintiff  in  error. 
Thomas  L.  Sloanj  contra. 

Ames,  O. 

The  sixth  section  of  an  act  of  congress  of  August  7, 
1882,  providing  for  the  allotment  of  cei'tain  lands  in  this 
state  reserved  for  the  Omaha  tribe  of  Indians  to  the  mem- 
bers of  that  tribe  severally,  enacts  as  follows :    "That  upon 
the  approval  of  the  allotments  provided  for  in  the  pre- 
ceding section  by  the  secretary  of  the  interior,  he  shall 
cause  patents  to  issue  therefor  in  the  n^ne  of  the  allottees, 
which  patents  shall  be  of  the  legal  effect  and  declare  that 
the  United  States  does  and  will  hold  the  land  tlius  allotted 
for  the  period  of  twenty-five  years  in  trust  for  the  sole 
use  and  benefit  of  the  Indians  to  whom  such  allotments 
shall  have  been  made,  or  in  case  of  his  decease,  of  his  heirs 
according  to  the  laws  of  the  state  of  Nebraska,  and  at  the 
expiration  of  said  i)eriod  the  United  States  will  convey 
the  same  by  patent  to  said  Indian  or  his  heirs  as  aforesaid, 
in  fee  discharged  of  Baid  trust  and  free  of  all  charge  or 
incumbrance  whatsoever.     And  if  any  conveyance  shall 
be  made  of  the  land  set  apart  and  allotted  as  herein  pro- 
vided, or  any  contract  made  touching  the  same  before  the 
expiration  of  the  time  above  mentioned,  such  cojiveyance 
or  contract  shall  be  absolutely  null  and  void :    Provided, 
That,  the  law  of  descent  and  partition  in  force  in  the  said 
state  shall  apply  thereto  after  patents  therefor  have  been 
executed  and  delivered."    On  the  29th  day  of  December, 
1884,  a  patent  for  160  acres,  or  a  quarter  section,  of  sucli 
lands,  reciting,  in  substance,  the  terms  of  the  foregoing 
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section  of  the  statute,  was  issued  to  one  Philip  Porter,  a 
member  of  the  tribe,  in  satisfaction  of  his  right  to  par- 
ticipate in  such  allotment  At  that  time  Porter  was  the 
head  of  a  family  consisting,  besides  himself,  of  his  wife,  the 
defendant,  Ne-da-wi  Parker,  and  of  a  daughter.  After 
the  delivery  of  the  patent,  Porter  died  intestate,  leaving 
his  wife  and  daughter  surviving.  Some  time  afterward 
the  daughter  died,  also  intestate  and  without  issue.  The 
allottee  was  the  son  of  Daniel  Porter,  the  plaintiff  in  this 
acti(m.  Since  the  death  of  her  husband  and  daughter,  iht 
defendant  has  remained  in  the  exclusive  possession  of  the 
land,  claiming  to  be  law^fuUy  entitled  thereto.  The  fore- 
going matters  w^ere  submitted  to  the  district  court  for 
Thurston  county  upon  an  agreed  statement  of  facts  pray- 
ing the  judgment  of  the  court  whether  the  plaintiff  or  the 
defendant  has  a  better  right  in  the  premises.  To  review  a 
judgment  in  favor  of  the  defendant,  the  plaintiff  prose- 
cutes a  petition  in  error  in  this  court 

The  statute  of  descents  and  distributions  of  this  state, 
so  far  as  it  affects  the  present  inquiry,  is  as  follows: 
"When  any  person  shall  die  seized  of  any  lands,  tene- 
ments, or  hereditaments  or  of  any  right  thereto  or  entitled 
to  any  interest  therein  in  fee  simple  or  for  the  life  of  an- 
other, not  having  lawfully  devised  the  same,  they  shall 
descend,  subject  to  his  debts,  in  the  manner  following: 
Firsts  in  equal  shares  to  his  children,  and  to  the  lawful 
issue  of  any  deceased  child  by  right  of  representation.  *  *  * 
Fourth,  if  the  intestate  shall  leave  no  Issue,  nor  widow,  nor 
father,  and  no  brother  nor  sister  living  at  his  death,  his 
estate  shall  descend  to  his  mother,  to  the  exclusion  of  the 
issue,  if  any,  of  the  deceased  brother  or  sister."  Compiled 
Statutes,  1901,  ch.  23,  sec.  30  (Annotated  Statutes,  4930). 

When  Philip  Porter  died  intestate  all  his  heritable  es- 
tate in  lands  descended  to  his  daughter  as  his  sole  heir  at 
law,  and  when  she  died  intestate  and  wdthout  issue  all  her 
estates  of  Jike  character  vested  in  her  mother  as  her  sole 
heir  at  law. 

The  first  question  presented,  therefore,  is  whether  by 
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the  above  quoted  act  of  congress  and  the  patent  the  al- 
lottee acquired  a  "right  or  interest"  in  the  land  in  fee.  We 
think  the  answer  should  be  in  the  affirmative.  The  lan- 
guage of  the  act  appears  to  us  to  have  been  aptly  chosen 
for  the  purpose  of  conveying  the  whole  beneficial  interest 
in  the  lands  to  the  allottee  and  his  heirs  at  law  according 
to  the  Nebraska  statute  of  descents,  the  retention  of  the 
l^al  title  in  trust  in  the  United  States  evidently  being  in- 
tended mainly,  if  not  solely,  as  a  restraint  upon  the  power 
of  alienation  during  the  period  limited.  The  act  expressly 
contemplates  that  the  lands  shall  be  descendible  to  the 
heirs  at  law  of  the  allottee,  and  makes  provision  for  the 
conveyance  of  the  legal  title  to  such  heirs  in  cases  In 
which  the  allottee  shall  die  before  the  expiration  of  the 
trust  This  intent  is  in  consonance  with  the  general  prin- 
ciple that  equitable  estates  are  conformed,  as  nearly  as 
may  be,  to  the  general  rules  of  law  governing  legal  estates, 
and  follow  the  rules  respecting  the  latter  as  to  their  de- 
scent 2  Washburn,  Real  Property  (6th  ed.),  pars.  1441, 
1444,  1453;  Perry,  Trusts,  par.  357  et  seq.  If  there  was 
nothing  more  to  be  said,  it  would  seem  evident  that  the 
sole  beneficial  interest  and  right  of  possession  of  the  lands 
in  question,  and  the  right  to  the  legal  title  to  them  upon 
the  expiration  of  th^  trust-period,  have  descended,  under 
the  Nebraska  statute,  from  the  allottee,  through  his  daugh- 
ter, to  the  defendant  But  counsel  for  the  plaintiff  sug- 
gests another  inquiry  to  the  following  effect:  He  con- 
tends, in  substance,  that  the  inheritable  character  of  the 
estate  in  the  lands  is  limited  and  qualified,  or,  perhaps, 
more  correctly  speaking,  suspended,  by  the  circumstances 
that  the  fee  title  is  not  to  be  conveyed  from  the  United 
States  until  the  expiration  of  the  term  of  the  trust,  and 
is  then  to  be  granted  to  the  allottee,  or  to  such  person  or 
persons  as  shall  at  that  time  be  his  heir  or  heirs  at  law. 
According  to  this  view,  if  on  the  expiration  of  the  twenty- 
five  year  i)eriod  a  final  patent  should  be  issued  to  the  heir 
or  heirs  of  Philip  Porter,  deceased,  and  the  plaintiff  should 
be  then  living,  the  estate  would  vest  in  him  as  the  only 
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person  answering  the  description  in  the  grant  The  argu- 
ment is  ingenious,  but,  in  our  opinion,  is  unsound,  for  the 
reasons  already  stated  and  because  the  principal  purposes 
sought  to  be  accomplished  by  the  act  in  question  would 
be  embarrassed  and  postponed  and  in  a  great  measure 
defeated  by  such  construction.  If  the  daughter  did  not 
inherit  the  premises  upon  the  death  of  Philip,  neither  did 
the  plaintiff  inherit  upon  her  death  or  upon  that  of  his 
son,  and  the  equitable  title  and  right  of  possession  are  and 
will  remain  in  abeyance  until  it  can  be  ascertained  who 
will  be  entitled  to  succeed  at  the  date  of  the  issuance  of 
the  final  i>atent  In  case  of  the  i>revious  death  of  the 
father,  the  estate  would  go  to  the  collateral  heirs  of  the 
allottee  or,  perhaps,  escheat.  Thus  the  evident  object  of 
the  act,  to  induce  the  Indians  to  occupy  the  allotted  lands 
in  severalty,  and  to  encourage  habits  of  domesticity  and 
thrift,  and  to  promote  a  sense  of  individual  proprietary 
right  during  the  existence  of  the  trust,  would  in  this  and 
like  instances  be  defeated.  It  was,  we  think,  for  the  pur- 
pose of  guarding  against  such  a  contingency  that  the  pro- 
viso enacts  "that  the  law  of  descent  and  partition  in  force 
in  the  said  state  shall  apply  thereto  after  patents  therefor 
have  been  executed  and  delivered.''  To  suppose,  with  the 
plaintiflF,  that  this  proviso  has  reference  only  to  the  final 
patents  issued  at  the  termination  of  the  trusteeship  of 
the  United  States,  would  be  to  trt^t  it  as  mere  surplusage, 
because  upcm  the  issuance  of  such  patents  the  entire  title 
to  the  lands,  legal  and  equitable,  will  be  acquired  in  in- 
dividual ownership  and  the  laws  of  the  state  respecting 
descents  and  partition  will  apply  to  such  lands  as  a  mat- 
ter of  course,  and  independently  of  congressional  legisla- 
tion. It  may  be  added  that  if  the  contention  of  the  plain- 
tiff can  be  upheld,  he  has  no  present  interest  or  right  of 
possession  in  the  lands  entitling  him  to  maintain  this  ac- 
tion, l>ecause,  according  to  his  view,  the  person  or  persons 
entitled  to  succeed  to  the  deceased  allottee  can  not  now 
be  identified,  and  if  the  state  statute  did  not  operate  to 
confer  them  upon  the  daughter  and  heir  at  law  of  the 
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latter,  it  is  ineffectual  to  bestow  them  upon  himself  as 
present  heir  presumptive. 

The  conclusion  thus  arrived  at  renders  unnecessary  a 
discussion  of  the  subject  of  dower.  If  the  defendant  ac- 
quired an  estate  in  dower  upon  the  death  of  her  husband  it 
merged  in  the  equitable  fee  which  she  inherited  upon  the 
death  of  her  daughter. 

In  our  opinion,  an  allottee  and  patentee  of  lands  in 
severalty,  pursuant  to  the  above  mentioned  act  of  congress, 
is  seized  of  an  equitable  interest  and  estate  in  fee,  which, 
upon  his  death  before  the  issuance  of  a  final  patent  there- 
for by  the  United  States,  descends  to  his  heir  or  heirs  at 
law  according  to  the  laws  of  inheritance  of  this  state.  Non- 
8h€'po  V.  Worivin-taj  37  Ore.  213,  62  Pac.  15,  82  Am.  St. 
Rep.  749. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  affirmed. 

DuFFiB  and  AiiBEatT,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  judgment  of  the  district 
court  be 

Vffirmed. 


Ernest  Pbyckb  bt  al.  v.  Edgar  Shinn,  Administrator 
OF  THB  Estate  of  J.  L.  Shinn,  Deceased. 

FnjED  Mabch  18«  1903.    No.  12,075. 

1.  Contract:    Pboof  of:    Lettebs.     Where  it  is  sought  to  establish  a 

contract  by  letters,  there  must  be  evidence  tending  to  prove  that 
they  are  in  the  handwriting  of  the  defendant,  or  that  they  came 
from  him  or  his  authorized  agent,  or  were  received  in  due  course 
of  mail,  in  answer  to  letters  duly  mailed  to  the  address  of  the 
party  sought  to  be  bound. 

2.  Evidence:  Copt  of  Writing.    Ordinarily,  to  justify  the  reception  of 

a  copy  of  a  private  writing  in  evidence,  it  must  appear  that  it  is  a 
true  copy  of  some  writing,  admissible  in  evidence,  which  has  been 
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lost  or  destroyed,  or  which  is  in  the  possession  of  the  adverae 
party,  who  refuses  to  produce  it  on  due  notice. 

3.  Tele^am:   Agent:    Estoppel.    If  a  message  to  be  sent  by  telegraph 

is  not  reduced  to  writing  by  the  sender,  he  makes  the  company 
his  agent  for  that  purpose,  but  he  is  not  thereby  estopped  to  deny 
that  a  paper  offered  in  evidence  was  in  fact  reduced  to  writing 
by  the  telegraph  company,  or  delivered  as  his  message. 

4.  Depositions:    Refiling,     ^^ere  depositions  are  withdrawn  from  a 

case,  to  entitle  them  to  be  read  on  the  trial  they  must  be  refiled 
in  accordance  with  the  provisions  of  section  387,  Code  of  Civil 
Procedure. 


5.  :  Statitte.  In  this  state  the  taking  of  depositions  is  regu- 
lated by  statute,  and  there  is  no  provision  which  requires  leave  of 
court  to  entitle  a  party  to  take  a  second  deposition  of  the  same 
witness  for  use  in  the  same  case. 

Errok  to  the  district  court  for  Douglas  county :  Willabd 
\V.  Slabat.'gh,  District  Judge.    Reversed. 

Charles  S.  Elgutter  and  Alvin  F.  Johnson,  for  plaintiff 
in  error. 

Alex  A,  Altschtiler,  contra. 

Albert,  C. 

This  action  was  hroujjht  in  the  county  court  of  Douglas 
county,  by  J.  L.  Shinn  against  Ernest  Peycke  and  Julius 
Peycke,  partners  doing  business  under  the  name  of  Peycke 
Bros.,  to  recover  the  value  of  certain  potatoes,  allied  to 
have  been  sold  and  delivered  by  the  plaintiff  to  the  de- 
fendants. The  case  was  carried  on  appeal  to  the  district 
court.  Subsequently  the  action  was  revived  in  the  name 
of  Edgar  Shinn,  a<lministrator  of  the  estate  of  the  original 
plaintiff.  The  sale  was  made  to  one  Oberste,  who,  it  is 
claimed,  was  at  the  time  the  agent  of  the  defendants,  act- 
ing for  them  in  the  premises.  The  principal  question, 
coming  to  the  merits  of  the  case,  appears  to  be  whether 
the  alleged  agent  was  in  fact  the  agent  of  the  defendants. 
The  defendants  offered  no  evidence  touching  the  issues  in 
the  case.  The  court  directed  a  verdict  for  the  plaintiff. 
The  defendants  bring  the  case  here  on  error. 
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The  evidence  by  which  it  is  sought  to  establish  the 
agency  of  Oberste  consists  of  certain  letters  and  tele- 
grams alleged  to  have  been  received  by  him  from  defend- 
anta  The  defendants  insist  that  these  letters  and  tele- 
grams were  erroneously  admitted  in  evidence,  because 
they  were  not  sufficiently  identified.  Before  the  introduc- 
tion of  any  of  the  letters,  the  alleged  agent  testified,  in 
effect,  that  his  contract  of  agency  was  made  entirely  by 
correspondence,  and  that  he  was  not  personally  acquainted 
with  the  defendants.  It  was  not  shown  that  he  was 
acquainted  with  their  signatures,  or  that  the  letters  were 
received  in  answer  to  any  letters  addressed  by  him  to  them 
at  their  address.  There  is  nothing  to  identify  them,  save 
the  conclusion  of  the  witness  that  he  received  them  from 
the  defendants.  It  seems  to  us  that  the  objections  should 
have  been  sustained.  It  is  well  settled  that  where  a  con- 
tract is  sought  to  be  proved  by  letters,  there  must  be  testi- 
mony tending  to  prove  the  handwriting,  or  that  they  came 
from  the  defendant  or  his  authorized  agent,  or  were  re- 
ceived in  due  course  of  mail  in  answer  to  letters  mailed 
to  the  address  of  the  alleged  writer.  The  letters  should 
have  been  excluded.  Gartrell  v,  Utaffordy  12  Neb.  545,  41 
Am.  Rep.  767. 

The  plaintiff  contends  that  the  errors  complained  of  in 
the  admission  of  the  letters  are  grouped  in  one  assign- 
ment in  the  i)etition  in  error,  and  that  unless  all  were 
erroneously  admitted,  the  assignment  should  be  disre- 
Rarded.  Without  going  into  the  merits  of  that  contention, 
it  will  suffice  to  say  that  the  plaintiff  has  pointed  out  no 
letter  admitted  in  evidence  to  which  the  objections  here- 
inbefore considered  do  not  apply,  nor  has  our  examination 
disclosed  any;  consequently,  even  under  the  strict  rule 
invoked,  the  assignment  is  sufficient. 

As  regards  the  telegrams,  the  local  manager  of  the 
Western  Union  Telegraph  Company  at  Omaha,  the  point 
from  which  the  telegrams  are  claimed  to  have  been  sent, 
was  sworn  as  a  witness  tx)  lay  the  foundation  for  the  in- 
troduction of  copies  of  the  telegrams  instead  of  the  orig- 
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inals.  He  testified  that  at  the  time  the  messages  purport 
to  have  been  sent  the  defendants  had  a  private  operator 
at  their  place  of  business,  who  transmitted  their  messasjefi 
by  wire  to  the  local  office  of  the  company,  where  they  were 
reduced  to  writing  and  then  transmitted  to  their  destina 
tion;  that,  according  to  the  rules  of  the  company,  the 
messagi^  thus  received  and  written  out  at  the  local  oflSce 
were  there  retained  for  six  months,  and  then  destroyed, 
and  no  record  kept  of  them.  He  was  then  shown  the  copies 
sought  to  be  introduced  in  evidence,  and  asked  whether 
the  originals  had  been  destroyed.  His  answer  was,  in 
effect,  that,  if  received  at  the  local  office,  they  were  oer 
tainly  destroyed,  as  more  than  two  years  had  elapsed  since 
their  date.  He  was  unable  to  say  whether  the  copies 
offered  were  of  messages  sent  over  the  line  of  his  company 
or  not.  The  foregoing  is  the  substance  of  the  foundation 
laid  for  the  introduction  of  the  copies  in  evidence.  The 
defendants  objected  to  thei*  introduction  in  evidence  on 
the  ground  that  a  sufficient  foundation  had  not  been  laid. 
It  is  clear  that  the  objection  should  have  been  sustained. 
It  is  elementary  that  to  warrant  the  reception  of  an  alleged 
copy  of  a  private  writing  in  evidence,  it  must  first  be  shown 
that  it  is  a  true  copy  of  some  writing  admissible  in  eri- 
dence,  which  has  been  lost  or  destroyed,  or  which  is  in 
the  hands  of  the  adverse  party,  who  refuses  to  produce  it 
on  due  notice.  No  such  foundation  was  laid  in  this  in- 
stance. The  defendants  having  neglected  to  put  their 
messages  in  writing,  may  be  considered  to  have  made  the 
telegraph  company  their  agent  for  that  purpose,  but  tlie 
papers  offered  in  evidence  were  not  shown  to  have  been 
written  by  the  company  and  delivered  to  plaintiff  afl  the 
messages  of  the  defendants. 

Certain  depositions  were  used  by  the  plaintiff  on  the 
trial  of  the  cause  in  the  county  court.  After  the  trial 
there,  he  withdrew  them  on  leave  of  court,  and  they  passed 
into  the  custody  of  his  attor^ey.  They  were  offered  in 
evidence  in  the  district  court.  The  defendants  objected 
to  their  reception  on  the  ground  that  the  record  showed 
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they  had  been  withdrawn.  The  objection  was  overruled, 
and  parts  of  them  were  read  in  evidence.  There  is  con- 
siderable parol  evidence  tending  to  show  the  purpose  for 
which  they  were  withdrawn,  but  we  do  not  regard  that  as 
material,  the  fact  that  they  were  withdrawn  conclusively 
appearing  of  record.  We  are  unable  to  find  that  they 
were  ever  refiled  before  they  were  offered  in  evidence. 

It  is  true  that  section  383  of  the  Code  of  Civil  Procedure 
provides  that  when  a  deposition  has  once  been  taken,  it 
may  be  read  in  any  stage  of  the  same  action  or  proceed- 
ing. But  the  same  section  makes  it  subject  to  all  such 
exceptions  as  may  be  taken  under  the  provisions  of  the 
code  relative  thereto.  One  of  such  provisions  (section 
387)  is  that  every  deposition  intended  to  be  read  in  evi- 
dence must  be  filed  at  least  one  day  before  the  day  of  trial 
When  the  depositions  in  question  were  withdrawn,  it 
seems  to  us  they  were  no  longer  on  file,  and  that  refiling 
was  necessary  before  they  could  be  properly  received  in 
evidence.  We  think  the  depositions  should  have  been  ex- 
cluded. 

On  the  question  whether  these  depositions  had  been 
withdrawn,  the  defendants  offered  a  transcript  of  the 
record  of  the  county  court  in  evidence.  The  court  refused 
to  receive  it  The  transcript  was  a  part  of  the  record  of 
the  ease  in  the  district  court.  The  question  under  investi- 
gation WM  exclusively  for  the  court,  and  it  was  required 
to  take  judicial  notice  of  the  record.  The  offer  of  the 
transcript  in  evidence  was  unnecessary,  and  it  was  not 
error  to  reject  it. 

Another  deposition  was  assailed  by  the  defendants  by 
motion  to  suppress,  on  the  ground  that  a  former  deposition 
of  the  same  witness  had  been  taken  in  the  case,  and  no 
leave  of  court  had  been  granted  for  the  taking  of  the 
second  deposition.  The  taking  of  depositions  is  wholly 
regulated  by  statute  We  find  nothing  there  to  prevent  the 
taking  of  a  second  deposition  of  a  witness  in  the  same 
case,  nor  that  leave  of  court  is  necessary  to  that  end.  We 
think  the  motion  was  properly  overruled. 
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With  the  evidence  erroneously  admitted  eliminated  from 
the  record,  the  remainder  is  wholly  insuflScient  to  sustain 
the  verdict 

We  therefore  recommend  that  the  judgment  of  the  dis- 
trict court  be  reversed,  and  tjie  cause  remanded  for  further 
proceedings  according  to  law. 

DuFFiB  and  Ames,  CO.,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  forcing 
opinion,  the  judgment  of  the  district  court  is  reversed,  and 
the  cause  remanded  for  further  proceedings  according  to 
law. 

Reversed  and  bbmandbd. 


William  Rbischick,  Executor  of  the  Last  Will  and 
Testament  of  Christian  Yobsel^  Deceased^  bt  al, 
V.  Daniel  Rieger,  Administrator  of  the  Estate  of 
Christina  Ribgbr^  Deceased^  et  al. 

Filed  March  18,  1903.    No.  12,455. 

1.  County  Court:   Jurisdiction.    The  county  court  has  exclusive  orig- 

inal jurisdiction  of  all  probate  matters,  and  where  the  rell^ 
sought  by  an  action  is  such  as  the  county  court.  In  the  exerctoe 
of  its  probate  jurisdiction,  might  grant,  the  district  court  has  no 
original  jurisdiction. 

2.  District  Court:   Will:    Construction:    Jurisdiction.    On  the  facts 

stated,  held,  that  the  district  court  was  without  jurisdiction  to 
construe  a  will  and  order  distribution. 

Error  to  the  district  court  for  Richardson  county :  John 
S.  Stull,  District  Judge.    Reversed. 

Francis  Martin^  Arthur  J.  Wea/oer  and  Edivm  FiUlomf 
for  plaintiff  in  error. 

laham  Reavis  and  Frank  Rea/viSj  contra. 
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This  action  was  commenced  in  the  district  court.  The 
facts  suflSciently  appear  in  the  petition,  upon  which  the 
case  was  tried  below,  which  is  as  follows : 

"Comes  now  the  plaintiff  and  represents  unto  the  court 
that  he  is  the  administrator  of  the  estate  of  Christina 
Rieger,  deceased,  duly  appointed  by  the  county  court  of 
Richardson  county  and  qualified  according  to  law. 

"2.  The  plaintiff  complains  of  the  defendant  for  that 
Christian  Yoesel,  on  the  15th  day  of  February,  1895,  died 
seized  of  a  personal  estate  of  the  value  of  f  1,183  and  the 
following  described  real  estate  situate  in  liichardson 
county,  Nebraska,  to  wit:  S.  ^  of  the  N.  W.  i  and  the 
a  J  of  the  S.  W.  1  of  the  N.  E.  J  and  the  N.  W.  J  of  the 
8.  E.  i  of  section  33,  township  2,  range  17,  in  Richardson 
county,  all  of  the  value  of  ?6,800. 

"3.  Plaintiff  further  complaining  alleges  that  the  said 
Christian  Yoesel,  deceased,  left  a  duly  executed  and  at- 
tested will  which  was  admitted  to  probate  in  the  county 
court  of  Richardson  county,  Nebraska,  on  the  9th  day  of 
March,  1895,  and  was  duly  recorded  as  required  by  law. 
The  following  is  a  copy  of  said  will : 
•  ••••**• 

"  *Item  2.  It  is  my  will  and  desire  that  my  son  John 
have  the  use  of  my  home  farm  of  150  acres  in  section  33, 
town  2  north,  range  17  east,  6th  P.  M.,  in  Richardson 
county,  Nebraska,  for  the  term  of  seven  years,  or  until 
March  1,  1902,  and  to  pay  my  administrator  for  said  rent 
the  sum  of  four  hundred  and  fifty  dollars  ($450)  each 
year,  to  be  paid  as  may  be  agreed  upon  between  John  and 
my  administrator. 

"  *Item  3.  It  is  my  will  and  desire  that  when  my  young- 
est child,  viz.:  David,  becomes  of  age,  which  will  be  in 
said  year,  1902,  then  my  said  farm  of  150  acres  is  to  be  the 
property  of  all  my  then  living  children,  share  and  share 
alike,  to  be  disposed  of  by  them  as  in  their  judgment  may 
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seem  beet  for  all  of  them  and  should  any  of  my  now  limg 
children  die  before  the  division  above  mentioned  thai  said 
child's  share  shall  go  to  my  remaining  children,  share  and 
share  alike,  provided  however,  that  should  such  deceased 
child  leave  any  children,  then  his  or  her  share  shall  go 
to  his  or  her  said  children;  which  said  division  or  bequest 
in  .this  item  shall  also  include  the  three  children  of  my 
deceased  daughter  Mrs.  Catherine  Rieger,  who  shall  be 
entitled  to  an  eqnal  share  in  my  estate  as  though  their 
mother  was  living,  and  said  estate  or  any  moneys  derived 
from  said  estate  shall  not  be  paid  to  said  three  children 
or  any  of  them  until  they  or  each  of  them  become  of  legal 
age.  Also  the  $450  received  annually  as  rent  shall  be 
divided  etjually  among  all  my  heirs  and  those  that  are  not 
of  lawful  age  shall  be  paid  their  portion  by  their  respect 
ive  guardians  when  they  become  of  age. 

"  'Item  4.  I  give  and  bequeath  to  my  oldest  daughter 
Caroline  after  uiy  decease  one  hundred  and  fifty  dollars 
in  cash  in  addition  to  my  above  bequests  to  be  paid  to  her 
by  my  administrator,  and  also  I  make  the  same  bequest  as 
to  my  daughter  Christina,  who  shall  receive  one  hundred 
dollars  in  cash.  Also  my  daughter  Lydia  shall  be  paid 
fifty  dollars  in  cash.  I  also  direct  that  the  bequest  of  three 
hundred  dollars  herein  be  paid  out  of  my  life  insurance 
policy  of  $2,000  and  that  my  debts  in  item  1st  also  be 
paid  out  of  said  $2,000  and  the  remainder  of  said  |2,000 
after  said  amounts  are  paid  as  herein  enumerated  shall 
be  equally  divided  among  my  living  heirs  share  and  share 
alika' 
•  ••••••• 

"Plaintiflf  further  represents  unto  the  court  that  the 
said  defendant  is  the  sole  executor  named  in  said  will, 
and  has  been  duly  qualified  and  is  now  the  sole  executor 
and  trustee  thereunder. 

"Plaintiff  alleges  that  said  Christian  Yoesel,  deceased, 
left  surviving  him  the  following  named  children,  John  B. 
Ym»sel,  Caroline  Yoesel,  Christina  Yoesel,  Lydia  Yoesel, 
Louisa    Denkinger,    Elizabeth    Rieger,    Gustave   Yoefld, 
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Dayid  Yoesel  and  Walter  Kieger,  Otto  Rigger  and  Sophia 
Riegei',  grandchildren  of  Christian  Yoesel  and  children  of 
Catherine  Kieger,  deceased,  a  daughter  of  said  testator. 

*Tlaintifr  further  represents  that  Elizabeth  Rieger,  one 
of  the  daugliters  of  said  testatx)r,  ha^  died  intestate  and 
without  is>sue  since  said  testator's  death. 

"That  since  the  death  of  said  testator,  Christina  Yoesel 

intermarried  with  one  Daniel  Rieger  and  on  the 

day  of  March,  1899,  said  Christina  died  intestate,  leaving 
surviving  her  a  daughter  Christina  and  her  said  husband; 
the  said  daughter,  Christina  Rieger,  died  subsequent  to  the 

death  of  her  said  mother,  to  wit :  on  the day  of  June, 

1899,  intestate  and  without  issue,  leaving  surviving  her, 
her  said  father  as  next  of  kin. 

"Plaintiff  further  alleges  that  said  Christina  Rieger, 
granddaughter  of  Christian  Yoesel,  deceased,  and  the  is- 
sue of  the  deceased  child  of  said  Christian  Yoesel,  took  and 
inherited  under  and  by  the  terms  of  said  will  of  Christian 
Yoesel  a  vested  estate  in  the  lands  so  owned  by  said  Chris- 
tian Yoesel  and  conveyed  by  said  will,  to  share  etiually 
with  the  other  legatees  thereunder,  to  wit:  One-eighth  of 
the  whole ;  and  by  the  terms  of  said  will  she,  or  her  legal 
representative,  is  entitled  to  one-eighth  of  the  rents  and 
profits  of  siiid  land. 

"Plaintiff  further  complains  of  the  defendant  for  that 
he,  as  executor  and  trustee  of  said  estate,  has  in  his  pos- 
session the  sum  of  f450  the  property  of  said  legatees,  now 
due  and  payable  to  them,  said  sum  being  the  annual  rental 
for  the  year  last  paat  of  said  land,  and  to  one-eighth  of 
which,  under  said  will  the  legal  representatives  of  Chris- 
tina Rieger,  deceased,  is  entitled,  but  which  one-eighth 
part,  said  defendant  has  refused  to  pay  over  to  plaintiff 
though  demand  has  been  made  therefor.. 

"Wherefore  plaintiff  prays  that  on  a  final  hearing  of 
this  said  cause  the  court  may  construe  said  will,  and  enter 
a  decree  setting  forth  the  rights  of  this  plaintiff  in  and 
to  the  one-eighth  part  of  said  $450  as  the  legal  representa- 
tive of  one  of  the  legatees  under  said  will,  and  that  the 
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court  may  order  said  defendant  .to  pay  over  to  this  plain- 
tiff as  administrator  of  the  estate  of  said  Christina  Riegef 
the  said  one-eiglith  part  of  the  said  sum  of  f 450,  and  for 
such  other  and  further  relief  as  equity  may  require." 

The  issues  were  made  up  and  a  trial  had,  whereupon  the 
court  found  for  the  plaintifif,  and  entered  the  following 
decree : 

"WTierefore,  the  court  being  fully  advised  in  the  prem- 
ises, it  is  by  the  court  hereby  considered,  d,t*creed  and  ad- 
judged that  said  Christina  Kieger  de(*eased  took  by  the 
terms  of  the  will  of  her  said  grandfather,  Christian  Yoeael, 
{IS  the  daughter  and  sole  issue  of  Christina  Kieger,  nee 
Chri.vina  Yoesel,  deceased,  a  vested  estate  in  and  to  an 
undivhUHl  one-eighth  part  of  the  lands  devised  in  said  will, 
to  wit :  The  south  half  (S.  J )  of  the  northwest  quarter  (N. 
W.  I)  and  the  south  three  quarters  (S.  f )  of  the  south- 
west quarter  (S.  W.  i)  of  the  northeast  quarter  (N.  E.  Ji 
and  the  northwest  quarter  (N.  W.  i)  of  the  southeast 
quarter  (S.  E.  j)  of  section  thii-ty-three  (33),  township 
two  (2),  range  seventeen  (17),  in  Richardson  county,  Ne 
braska,  and  that  said  vested  interest  so  taken  was  capable 
of  transmission  to  her  legal  representatives  upon  the  de- 
cease of  said  (^hristina  Rieger  and  that  plaintiff,  as  ad- 
uiinistrator  of  the  estate  of  Christina  Kieger,  deceased, 
have  and  recover»of  said  defendant  William  Reischick  the 
said  (me-eighth  pjirt  of  said  sum  of  ?450,  to  wit;  |56.25 
and  his  costs  herein  expended  taxed  at  f ." 

The  defendants  bring  the  case  here  on  error. 

The  def(^ndants  contend  that  the  subject  matter  is  with- 
in the  exclusive  original  jurisdiction  of  the  county  court, 
and  that  the  district  court  was  without  jurisdiction  in  the 
premises.  The  decree  consists  of  tw^o  parts:  (1)  A  con- 
struction of  the  will;  (2)  a  judgment  against  the  executor 
of  said  will  in  favor  of  the  administrator  of  one  found  to 
1)0  a  legatee^  thereunder,  for  her  distributive  share,  accord- 
ing to  the  terms  of  the  will,  as  construed  by  the  decree,  of 
certain  funds  in  th(»  hands  of  the  executor. 

In  other  words,  the  decr(^  is  a  construction  of  the  will 


Vol.68]  JANUARY  TERM,  1903.  353 


Reisehick  v.  Rlt»ger. 


and  an  order  for  distribution  of  a  part  of  the  estate  of  the 
testator.  The  assignment  of  the  estate  of  a  decedent  is 
peculiai'Iy  a  probate  matter,  and  section  289,  chapter  23, 
Compiled  Statutes  (Annotated  Statutes,  5154),  expressly 
provides  for  a  decree  therefor  by  the  county  court. 
That  the  construction  of  a  will  is  also  a  probate  matter  is 
equally  clear,  because  a  construction  of  the  will,  when 
there  is  one,  is  necessarily  involved  in  such  decree.  That 
being  true,  the  question  arises  whether  the  original  juris- 
diction of  the  county  court  in  such  matters  is  exclusive. 
Article  6,  section  16,  of  the  constitution  gives  the  county 
court  original  jurisdiction  in  all  probate  matters.  Such 
jurisdiction  is  exclusive.  Section  3,  chapter  20,  Compiled 
Statutes  (Annotated  Statutes,  4787).  In  such  matters 
it  is  a  court  of  general  jurisdiction.  Lydwk  v.  Chaney, 
64  Neb.  288.  Within  its  exclusive  jurisdiction,  its  chan- 
cery powers  are  plenary.  Williams  v.  Milcs^  63  Neb.  859. 
.  It  seems  to  us,  from  the  constitutional  and  statutory  pro- 
visions quoted,  taken  in  connection  with  the  cases  cited, 
the  conclusion  is  irresistible  that,  on  the  case  stated,  the- 
district  court  was  without  original  jurisdiction.  It  is  true, 
as  has  been  urged  by  counsel,  that  it  has  been  the  practice 
in  this  state  to  invoke  the  brigin^il  jurisdiction  of  the  dis- 
trict court  for  the  construction  of  wills,  and  the  practice 
appears  to  have  been  recognized  by  this  court.  But  we 
are  aware  of  no  case  in  which  this  court  1ms  held  that  the 
district  court  has  original  jurisdiction  in  such  actions, 
nor  in  which  the  question  was  squai'ely  raised.  We  do  not 
wish  to  be  understood,  however,  as  holding  that  the  dis- 
trict court  has  no  jurisdiction,  under  any  circumstances, 
to  construe  a  will.  On  the  contrary,  we  can  readily  con- 
ceive of  actions  of  which  the  district  court  has  original 
jurisdiction,  wherein  the  construction  of  a  will  would  be 
necessarily  involved.  But  in  an  action  involving  only 
matters  of  which  the  county  court,  as  a  court  of  probate, 
has  jurisdiction,  such  jurisdiction  is  exclusive,  and  the 
district  court  can  acquire  jurisdiction  only  by  appeal.  In 
this  case  the  probate  proceedings  in  both  estates  are  still 
2T 
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pending  in  the  county  court.  So  far  as  appears  from  the 
record  in  this  case,  no  question  was  adjudicated  by  the  dis- 
trict court  that  the  county  court,  in  the  exercise  of  ita 
constitutional  and  statutory  jurisdiction,  might  not  have 
adjudicated.  No  excuse  is  shown  for  an  invasion  of  its 
province  by  the  district  court.  It  follows,  we  think,  that 
the  decree  of  the  district  court  was  without  jurisdiction. 

It  is  recommended  that  the  decree  of  the  district  court 
be  reversed,  and  the  cause  remanded  for  further  proceed- 
ings according  to  law. 

•  DuFFiB  and  Ames^  CO.,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  decree  of  the  district  court  is  reversed,  and 
the  cause  remanded  for  further  proceedings  according  to 
law. 

Rbvbrsed  and  rbmandbd. 


Amanda  M.  Williams^  et  al.  v.  Ed  Pullhe.* 

Filed  Mabgh  18,  19^3.    No.  12,642. 

1.  Libel:  Publication  Libelous  Per  Se.  Any  fklse  and  mailcioiu  writ- 
ing published  of  another  is  libelous  per  «e,  when  its  tendency  Is 
to  render  him  contemptible  or  ridiculous  in  public  estimation,  or 
expose  him  to  public  hatred  or  contempt,  or  deprive  him  of  the 
companionship  of  respectable  people. 

2. :    Civil  Liability.     The  proprietor  of  a  newspaper  Is  civilly 

liable  for  a  libelous  article  published  therein,  although  such  ar- 
ticle be  published  without  his  knowledge. 

3.  Pleading:    Innuendo.    The  office  af  an  innuendo  in  pleading  1b  to 

point  out  the  meaning  of  words  which  are  vague  or  indefinite  In 
meaning  or  application;  but  where  the  words  have  definite  and 
certain  meaning  and  application,  and  thus  taken  are  libelous,  ex- 
planatory words  or  phrases,  or  innuendoes  are  not  required. 

4.  Damages:   ESvidbnce  in  Mitigation.    In  an  action  for  libel  in  this 

state,  the  recovery  is  limited  to  compensatory  damages,  and  the 

*  Rehearing  allowed.    Judgment  below  iifflrmed.    8ee  opinion,  p.  M 
post. 
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defendant  is  not  permitted  to  show,  in  mitigation  thereof,  that  the 
imblication  was  without  his  knowledge. 


6. :    EviDBNCB  OF.    Where  the  publication  is  libelous  per  »e,  the 

plaintiff  is  not  required  to  introduce  evidence  of  actual  damage  to 
entitle  him  to  substantial  damages. 

6.  Tender  of  Proof.  No  formal  offer  to  prove  is  required,  to  obtain  a 
review  of  a  ruling  of  the  trial  court  excluding  the  answer  of  a 
witness  to  a  question,  where  the  question  itself  clearly  indicates 
what  the  party  expected  to  prove  by  the  witness. 

Ebbob  to  the  district  court  for  Franklin  county :  Ed  L. 
Adams^  District  Judge.    Reversed. 

A.  H.  Byrunt  and  Andrew  G.  Wolfenbarger^  for  plain- 
tiffs in  error. 

G.  M.  Caster,  contra. 

Albebt^  G. 

TMs  is  an  action  for  libel.  There  was  a  verdict  for  the 
plaintiff,  and  judgment  accordingly.  The  defendants  bring 
error. 

."The  plaintiff  complains  of  the  defendant  and  for  his 
cause  of  action,  says : 

"First.  That  he  is  and  was  on  the  19th  day  of  July,  1901, 
the  duly  appointed  and  acting  village  marshal  of  the  vil- 
lage of  Riverton,  in  Franklin  county,  Nebraska. 

"Second.  That  the  defendants  are  the  owners  and  pub- 
lishers of  a  newspaper  known  as  the  Riverton  Review. 
which  said  newspaper  is  printed  and  published  weekly  in 
the  said  village  of  Riverton  in  said  Franklin  county,  Ne- 
braska. 

"Third.  That  the  defendant  Amanda  M.  Williams  is  and 
was  the  publisher  of  the  said  Riverton  Review  on  the  19th 
day  of  July,  1901 ;  that  the  defendant  Paris  A.  Williams 
is  the  editor  of  the  said  Riverton  Review ^  being  a  weekly 
newspaper  printed  and  published  as  aforesaid  in  the  vil- 
lage of  Riverton,  Nebraska;  and  the  said  Gold  Williams 
is  a  compositor  ixx  the  office  of  said  newspaper  and  is  in 
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the  employ  of  the  said  Amanda  M.  Williams  and  Paris  A. 
Williams,  publisher  and  editor  respectively  of  tiie  said 
newspaper,  the  said  Riverton  Review. 

"Fourth.  That  the  said  Riverton  Review  is  a  newspaper 
published  in  Riverton,  Nebraska,  and  is  in  general  circula- 
tion in  the  village  of  Riverton,  Nebraska,  and  in  Franklin 
county,  Nebraska. 

"Fifth.  That  on  or  about  the  19th  day  of  July,  1901, 
the  said  defendants  Amanda  M.  Williams,  Paris  A.  Will- 
iams and  Qold  Williams,  being  respectively  pabliaher, 
editor,  and  compositor  of  the  said  newspaper,  the  Ricetim 
RevieWj  wickedly  intending  to  injure  the  plaintiff,  did 
maliciously  publish  of  and  concerning  this  plaintiff  a  cer- 
tain false,  scandalous  and  defamatory  libel  in  their  said 
newspaper,  the  said  Rivei^tori  Review j  being  a  weekly  news- 
paper printed  and  published  by  the  defendants  in  the  Til- 
lage of  Riverton,  Franklin  county,  Nebraska,  which  said 
false,  scandalous  and  defamatory  libel  is  in  the  words  as 
follows,  to  wit: 

"  ^Riverton's  New  Marshal.  Yes,  we  have  a  new  mar 
Hhal.  He's  a  peach;  well,  we  should  say  so;  no  one  else 
could  be  found  who  would  have  the  place,  so  the  pw^t 
incumbent  who  was  aching  to  show  his  authority  took  the 
job.  It's  a  bright  specimen  of  degenerated  humanity  who 
lives  oflf  his  wife  and  the  misdeeds  of  other  men.  If  he 
wants  a  sack  of  flour  now  all  he  has  to  do  is  to  arrest 
somebody.  He  never  shows  his  authority  on  the  gamblers 
and  other  members  of  his  clique,  but  only  shows  it  on 
people  he  knows  are  law-abiding.  Why  does  he  not  arrest 
the  lazy  louts  who  are  buying  booze  for  boys  as  young  as 
14  years?  No,  this  pot-bellied  beer-guzzling  old  specimen 
of  a  degenerated  race  stands  in  with  just  this  crowd.  It 
is  strange  that  our  town  board  could  not  find  a  decent  inan 
instead  of  a  lazy  and  dishonorable  libertine.  A  nmn  who 
would  not  hesitate  to  steal  the  coppers  off  a  dead  mail's 
eyes.  This  man  has  been  caught  in  numerous  dirty  deals, 
and  is  no  more  fit  to  be  an  oflScer  than  the  poorest  beast. 
He  is  without  shame,  honor,  or  humanity,  as  hM  been 
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shown  in  the  past  by  his  outrageous  attack  on  a  young 
man,  who  afterwards  died.  Such  a  man  has  no  right  to 
live  in  a  decent  community,  yet  he  is  allowed  to  exist  hera 
I  wonder  why?' 

*^8ixfli.  By  reason  of  the  publication  of  the  above- 
described  folse,  scandalous  and  defamatory  libel  by  the 
said  defendants,  Amanda  M.  Williams  and  Gold  Williams 
and  Paris  A.  Williams  in  their  said  weekly  newspaper,  I'he 
Biverton  BevietOj  on  the  19th  day  of  July,  1901,  this  plain- 
tiff lias  been  brought  into  public  scandal  and  disgrace, 
and  greatly  injured  in  his  good  name,  to  his  damage  in  the 
BQtt  of  f  5,000." 

A  part  of  the  defendants  demurred  to  the  petition  gen- 
eifally,  and  on  the  ground  of  a  defect  of  parties.  The  latter 
appears  to  have  been  abandoned  in  the  argument.  The 
court  overruled  the  demurrer,  and  the  ruling  in  that  be- 
half is  now  assigned  as  error.  In  support  of  that  assign- 
ment, the  defendants  contend  that  the  article  is  not  action- 
able per  se.  This  contention  is  wholly  without  merit.  Any 
false  and  malicious  writing  published  of  another  is  libel- 
ous per  se,  when  its  tendency  is  to  render  him  contemptible 
or  ridiculous  in  public  estimation,  or  expose  him  to  public 
hatred  or  contempt,  or  hinder  virtuous  men  from  associatr 
ingwith  him.  Cooley,  Torts,  ♦206;  World  Puhlishing  Go. 
V.  Mullen,  43  Neb.  126,  47  Am.  St.  Rep.  737.  That  the  lan- 
guage as  set  out  in  the  petition,  and  alleged  to  have  been 
published  of  and  concerning  the  plaintiff,  has  that  ten- 
dency, is  too  clear  to  admit  of  argument. 

It  is  next  urged  that  there  is  no  allegation  in  the  peti- 
tion sufficiently  alleging  that  the  article  complained  of  was 
published  of  and  concerning  the  plaintiff.  This  complaint 
is  also  unfounded.  The  petition  contains  the  positive  aver- 
ment, and  leaves  no  room  for  doubt,  that  the  article  in 
question  was  published  of  and  concerning  the  plaintiff. 
That  being  true,  further  allegations  by  way  of  inducement 
or  colloquium  would  be  superfluous  and  redundant. 

It  is  next  argued  that  the  petition  fails  to  point  out  the 
meanings  of  the  words  used  in  the  libelous  article.    If  the 
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words  used  were  of  doubtful  significance,  or  ambigaouBj 
or  were  not  sufficiently  explained  by  the  context,  there 
would  be  much  force  in  the  argument  on  this  point,  but 
such  is  not  the  case.  With  the  possible  exception  of  one  or 
two  words,  no  one  acquainted  with  our  language  can  be 
left  in  doubt  as  to  the  meaning  of  the  words  employed.  If 
those  exceptions  should  be  entirely  disregarded,  the  article 
would  still  be  libelous,  and  the  petition  good  as  against  a 
general  demurrer.    The  demurrer  was  properly  overruled. 

Upon  the  overruling  of  the  demurrer  the  defendants  an- 
swered, two  of  them  joining  in  one  answer,  the  other  filing 
a  separate  answer.  The  plaintiff  filed  a  motion  to  strike 
out  portions  of  the  answers,  and  one  alignment  of  error 
is  that  the  court  erred  in  sustaining  that  motion.  We  are 
unable  to  find  any  order  of  the  court  sustaining  that  mo- 
tion, and  for  that  reason  it  cannot  be  considered.  The 
defendants  offered  to  prove,  on  behalf  of  the  proprietors 
of  the  paper,  that  the  article  was  published  without  their 
knowledge.  The  theory  upon  which  this  evidence  appears 
to  have  been  offered  is  that  their  lack  of  knowledge  would 
go  in  mitigation  of  damages.  The  proprietor  of  a  news- 
paper is  ci^dlly  liable  for  a  libelous  article  published 
therein,  even  though  it  be  published  without  his  knowl- 
edge or  consent.  Storey  v.  \Vall<ie€j  60  111.  51;  Detroit 
Daily  Post  v,  Mc Arthur,  16  Mich.  447;  Andres  v,  WelU, 
7  Johns.  (N.  Y.)  260,  5  Am.  Dec.  267.  The  defendants  ap- 
pear to  recognize  the  foregoing  rule,  but  argue  that  the 
evidence  should  have  been  received  in  mitigation  of  dam- 
ages. In  some  states,  where,  in  addition  to  compensating 
damages,  the  plaintiff  is  allowed  punitive  or  exemplary 
damages,  such  evidence  is  admissible  in  mitigation  of  the 
latter,  but  not  in  reduction  of  actual  or  compensatory  dam- 
ages. In  this  state,  however,  the  recovery  is  limited  to 
actual  or  compensatory  damages,  and  no  punitive  or  ex- 
emplary damages  are  recoverable.  Hence,  such  evidence, 
going  only  to  damages  which  are  not  recoverable  in  this 
state,  was  properly  excluded. 

The  court,  at  defendants'  request^  gave  the  following  in- 
struction : 
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"The  jury  are  instructed  that  if  you  find  from  the  evi- 
dence that  the  plaintiff's  name  was  not  mentioned  in  the 
article  alleged  to  have  been  published  in  this  case,  you  have 
a  right  to  consider  this  fact  in  arriving  at  the  amount  of 
damages,  in  case  you  find  for  the  plaintiff,  and  so  far  as 
any  damages  he  might  sustain  by  reason  of  said  publica- 
tion, would  only  extend  in  circulation,  to  such  persons  as 
were  acquainted  with  him,  both  as  Ed  Fuller  and  as  mar- 
shal of  Eiverton,  and  to  such  other  persons  as  might  after- 
wards become  acquainted  with  him  in  both  of  these  ca- 
pacities." 

The  defendants  claim  that  the  verdict  is  contrary  to  this 
instruction,  because  there  is  no  evidence  showing  that  any- 
one knew  the  plaintiff  both  by  name  and  as  marshal  of 
Riverton.  The  evidence  shows  that  the  plaintiff  had  re- 
aided  in  Riverton,  where  the  paper  containing  the  objec- 
tionable article  was  published  and  circulated,  for  some 
sixteen  years;  that  he  is  a  married  man,  his  family  consist- 
ing of  seven  persons;  that  he  was  appointed  marshal  of 
that  village  in  the  fore  part  of  July,  1901,  and  the  article 
in  question  was  published  on  the  19th  day  of  the  same 
month.  In  the  face  of  this  evidence,  we  think  the  con- 
tention that  there  is  no  evidence  that  he  was  known  to 
any  person,  both  personally  and  in  his  official  capacity,  is 
wholly  unfounded. 

The  defendants  claim  that  the  verdict  is  contrary  to 
another  instruction  of  the  court,  which  limited  the  re- 
covery to  compensatory  damages,  and,  in  this  behalf,  urge 
that  there  is  no  evidence  of  any  actual  damages.  The  ar- 
ticle is  libelous  per  se,  and  in  the  absence  of  any  evidence 
of  damage  the  law  presumes  some  damage,  and'  it  is  for 
the  jury,  under  proper  instructions  from  the  court,  to  de- 
termine the  amount;  nor  are  they  limited  to  nominal  dam- 
ages. Bee  Publishing  Co.  v.  World  Publishing  Co.j  59  Neb. 
713,  719,  and  cases  there  cited. 

The  defendants  complain  of  an  instruction,  given  by 
the  court  on  its  own  motion,  where  the  jury  were  instructed 
that  the  following  portions  of  the  article  in  question  are 
lihelons  per  ae: 
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"It's  a  bright  specimen  of  degenerated  humanity  who 
lives  off  his  wife  and  the  misdeeds  of  other  men.''  "He 
never  shows  his  authority  on  gamblers  and  other  members 
of  his  clique,  but  only  shows  it  on  people  he  knows  are  law- 
abiding.''  "No,  this  pot-bellied,  beer-guzzling  old  specimen 
of  a  degenerated  race  stands  in  with  just  this  crowd.*' 
"It  is  strange  that  our  town  board  could  not  find  a  decent 
man  instead  of  a  lazy  and  dishonorable  libertine."  "A 
man  who  would  not  hesitate  to  steal  the  coppers  off  a 
dead  man's  eyes."  "This  man  has  been  caught  in  numer- 
ous dirty  deals  and  is  no  more  fit  to  be  an  oflicer  than  the 
poorest  beast."  "lie  is  without  shame,  honor  or  humanity, 
as  has  been  shown  in  the  past  by  his  outrageous  attack  on 
a  young  man,  who  afterwards  died." 

We  think  each  of  these  sentences  just  quoted  falls 
squarely  within  Judge  Coolcy's  definition,  hereinbefore 
given,  of  language  which  is  lil)elous  per  se.  But  the  theory 
of  the  defendants,  if  we  understand  it,  is  that  words,  to  be 
libelous  per  se,  must  be  sufficient  of  themselves  to  indicate 
the  identical  person  to  whom  they  apply,  without  any  evi- 
dence aliunde,  and  that,  as  the  words  quoted  in  the  instruc- 
tion complained  of  are  not  of  that  character,  they  are  not 
libelous  per  se.  There  is  not  a  single  authority  cited  that 
supports  this  theory,  and  we  are  well  satisfied  that  none  ex- 
ists. It  would  be  impossible  to  pen  a  libel  in  such  a  way 
that,  the  party  libeled  could  recover  therefor  without  evi- 
dence, aliunde^  showing  that  it  was  published  of  and  con- 
cerning him.  Even  were  he  pointed  out  by  name,  it  would 
still  be  necessary  for  him  to  prove  that  the  name  was  his. 
The  theory  is  wholly  untenable. 

Complaint  is  made  of  certain  rulings  of  the  court 
whereby  evidence  tending  to  show  the  truth  of  the  article, 
and  that  it  was  published  with  good  motives  and  for  justifi- 
able ends,  was  excluded.  The  plaintiff  contends  that  such 
evidence  was  inadmissible  under  the  pleadings.  It  is  al- 
leged in  the  answ^er  that  "the  matters  and  things,  and  the 
statements  made  therein  [in  said  article]  are  true,"  and 
that  "said  article  was  printed  with  good  motives,  and  with- 
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out  malice  toward  the  plaintiff,  ♦  ♦  •  and  tor  good 
and  justifiable  ends."  The  plaintiff  insists  that  the  answer 
should  have  been  more  specific  to  warrant  the  admission 
of  the  testimony  under  consideration.  We  are  not  called 
upon,  at  this  time,  to  state  just  how  specifically  a  party 
is  required  to  plead  such  facts.  The  remedy  for  failure  to 
plead  specifically  is  by  motion  for  a  more  specific  state- 
ment No  such  motion  was  made,  and  the  plaintiff,  having 
elected  to  join  issue  on  the  facts  as  they  were  alleged  in 
the  answer,  must  be  held  to  have  waived  his  right,  if  any 
he  had,  to  a  more  specific  statement.  Under  the  pleadings, 
as  they  stand,  the  defendants  had  a  right  to  prove  the  truth 
of  the  matters  contained  in  the  publication,  and  the  mo- 
tives with  which,  and  the  ends  for  which,  it  was  published. 

But  it  is  urged  by  the  plaintiff  that  the  record  shows  no 
offer  to  prove  such  facts.  The  rule  requiring  a  formal 
off«  to  prove,  in  order  to  obtain  a  review  in  the  appellate 
court  of  a  ruling  by  which  evidence  is  excluded,  is  of  doubt- 
ful value  at  best;  it  is  a  matter  of  grave  doubt  whether  its 
application  does  not  more  frequentiy  defeat  than  promote 
justice,  and  rcftard,  rather  than  expedite,  its  administra- 
tion. The  reason  generally  assigned  for  it  is  that  such 
offer  challenges  the  attention  of  the  trial  court  to  the 
nature  and  character  of  the  evidence  sought  to  be  intro- 
duced, and  enables  it  to  rule  on  the  objection  interposed 
advisedly.  We  are  not  disposed  to  extend  the  rule  beyond 
the  reason  underlying  it.  In  this  case,  the  questions  pro- 
.pounded  clearly  indicate  what  the  defendants  expected  to 
establish  by  the  answers  thereto.  Under  such  circum- 
stances, it  would  have  savored  of  an  insult  to  the  intelli- 
gence of  the  court  to  make  an  offer  showing  what  the  de- 
fendants expected  to  prove  by  the  witnesses.  To  enforce 
the  rule,  under  such  circumstances,  would  be  absurd.  We 
think  the  evidence  was  improperly  excluded,  and  that  the 
defendants  were  thereby  deprived  of  a  constitutional  and 
statutory  right.  Constitution,  art.  1,  sec.  5 ;  Code  of  Civil 
Procedure,  sec.  132 ;  Larson  v.  Cox,  antey  p.  44. 

It  is  recommended  that  the  judgment  of  the  district  court 
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be  reversed,  and  the  cause  remanded  for  further  proceed- 
ings according  to  law. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed,  and 
the  cause  remanded  for  further  proceedings  according  to 
law. 

Reversed  and  remanded. 

The  following  opinion  on  rehearing  was  filed  October 
21,1903: 

1.  Aflsigpiment  of  Error  Too  GemeraL  An  assignment  that  "the  oourt 
erred  in  excluding  from  th^  testimony  proof  as  to  the  truth  of  the 
article  and  the  charges  made  therein/'  is  too  general  and  in- 
definite to  be  entitled  to  consideration  where  a  portion. of  the 
testimony  offered  upon  the  fiubjects  mentioned  was  rightly  ex- 
cluded. 

1,  Pleading:  Lnconsistengt:  Exclusion  of  EhoDENCE.  The  answer  in 
an  action  for  libel  alleged,  among  other  things^  that  the  article 
complained  of  was  not  published  of^  or  concerning  the  plaintitf. 
and  that  it  was  true.  Held,  That  these  allegations  must  be  con- 
strued 80  as  to  be  consistent,  and  hence  that  evidence  that  the 
charges  contained  in  such  article  were  true  of  the  plaintiff  was 
properly  excluded. 

Pound,  C. 

The  facts  are  fully  and  accurately  stated  in  the  former 
opinion.  Upon  re-examination  we  are  fully  in  accord  with 
that  opinion  upon  substantially  every  question  paBsed  upon 
therein.  But  our  attention  has  been  called  to  two  further 
points,  which  do  not  seem  to  have  been  brought  sufficiently 
to  the  notice  of  the  court  at  the  former  hearing,  and  es- 
caped attention.  The  petition  in  error  contains  twelve  as- 
signments. Of  these,  eleven  are  clearly  insufficient  to  raise 
any  question  whatever  for  review.  The  remaining  assign- 
ment is  that  "the  court  erred  in  excluding  from  the  testi- 
mony proof  as  to  the  truth  of  the  article  and  the  charges 
made  therein."  In  view"  of  the  fact  that  at  least  a  portion 
of  the  testimony  offered  with  respect  to  the  truth  of  the 
article  and  the  charges  therein  made  was  rightly  excluded 
upon  points  of  practice,  and  that  this  assignment  is  not 
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confined  to  the  remainder  but  seeks  to  strike  at  some 
seventy  different  questions  contained  at  different  points 
of  a  large  record,  we  think  it  is  entirely  too  general  and, 
indefinite  to  be  entitled  to  consideration.    Eagle  Fire  Co. 
V.  Olobe  Loan  &  Trust  Co.,  44  Neb.  380;  Chicago,  St.  P. 
M.  &  O.  R.  Co.  V.  Lagerkrans,  65  Neb.  566,  and  cases  cited. 
Moreover,  upon  the  merits,  we  think  the  testimony  of- 
fered in  justification  was  rightly  excluded.  We  do  not  - 
think  that  this  was  a  case  for  a  motion  for  more  si>ecific 
statement,  nor  that  the  plaintiff  joining  issue  on  the  an- 
swer, without  requiring  a  more  definite  statement,  waived 
Ms  right  to  insist  that  the  particular  portions  of  the  an- 
swer in  question  were  insufficient  to  serve  as  the  founda- 
tion for  evidence  as  to  the  truth  of  the  article  with  respect 
to  the  plaintiff.    The  answer,  among  other  things,  denies 
that  the  libelous  article  "was  published  of  and  concerning 
the  plaintiff,"  and  then  proceeds  to  allege  that  it  was  trua 
The  several  allegations  of  a  pleading  must  be  construed 
80  as  to  make  them  consistent,  if  possible.    If  we  accept 
the  allegation  that  the  charge  was  not  published  of  and 
concerning  the  plaintiff,  or,  in  other  words,  that  it  did  not 
refer  to  him,  we  must  construe  the  allegation  that  it  was 
true  as  meaning  that  it  was  true  of  the  person  of  and  con- 
cerning whom  it  was  published,  which  would  be  some  other 
person  than  the  plaintiff.    The  case  is  on  all  fours  with 
Shanks  v.  Stumpf,  51  N.  Y.  Supp.  154.    While  this  is  the 
decision  of  an  inferior  court,  it  is  based  on  sound  reason 
and  commends  itself  to  us  as  a  correct  exposition  of  the 
law.    We  are  therefore  of  opinion  that  the  trial  court  was 
ri^t  in  refusing  to  admit  .the  evidence  offered,  and  that 
the  judgment  should  be  affirmed. 

DuFPiB  and  Kjbkpatkick,  CO.,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion  it  is  ordered  that  the  former  judgment  of  this  court 
be  vacated  and  the  judgment  of  the  district  court  be 


Affibmbd. 
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Newman  Grove  State  Bank  v.  Nbls  P.  LiNDiEeoLif 

BT  AL. 
FnjD  Apbh.  9,  1903.    No.  12,777. 

1.  Petition:    Fbaud:    Demurbeb.    A  petition  demanding  relief  on  the 

ground  of  fraud,  is  demurrable  if  it  shows  that  the  action  was 
not  commenced  within,  four  years,  and  fails  to  show  whea  the 
fraud  was  discovered. 

2.  Execution  Sale  of  Beal  Estate:   Trruc  of  Judombnt  Dkbtob:   Jinw- 

MENT  Lien:  Subsequent  Fbauduleni  Transfer:  Creditobs'  Boi^ 
The  thing  offered  at  an  execution  sale  of  real  estate  being  tbe 
title  which  the  judgment  debtor  had  at  the  time  the  judgment 
became  a  lien,  a  subsequent  fraudulent  transfer  of  the  property 
furnishes  no  ground  for  a  creditors'  bill. 

Error  to  the  district  court  for  Madison  county :  Jams 
P.  BoYD^  District  Judge.    Affirmed. 

William  Vincent  Allen  and  Willis  E,  Reedy  tov  plaintiff 
in  error. 

John  S.  Robinson,  M.  B.  Foster  and  M.  J.  Mayer,  contra. 

Sullivan,  0.  J, 

This  is  an  action  by  the  Newman  Grove  State  Bank 
against  Nels  F.  Linderholm,  Esther  Linderholm  and  A. 
Sophia  Linderholm  to  subject  real  estate  in  Madison 
county  to  the  payment  of  two  judgments  in  favor  of  the 
plaintiflF  and  against  Nels  P.  Linderholm  and  another. 
The  substantive  averments  of  the  petition  are  as  follows: 

"The  plaintiif,  a  corporation  duly  organized  and  doing 
business  under  the  laws  of  the  State  of  Nebraska  under 
name  and  style  of  Newman  Grove  State  Bank  at  the  scl- 
eral times  mentioned  in  this  petition,  complains  of  the  dfr 
fendants  and  alleges : 

"1.  That  the  defendant  Nels  P.  LindCT^olm  is  the  father 
of  the  defendants  Esther  Linderholm  and  A.  Sophia  Tin" 
derholm;  that  each  of  said  defendants  is  and  for  many 
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years  past,  including  the  several  times  mentioned  in  this 
petition,  has  been  an  adult  and  transacting  business  for 
himself  and  herself;  that  December  23,  1896,  the  plaintiff 
duly  recovered  a  judgment  in  this  court  which  said  judg- 
ment was  duly  given  and  rendered  by  the  court  against 
the  defendant  Nels  F.  Linderholm  and  one  George  Morgan, 
in  a  case  entitled  Newman  Grove  State  Bank  against  Nels 
P.  Linderholm  and  George  Morgan,  being  case  No.  2334, 
for  the  sum  of  $690.30  to  draw  interest  at  the  rate  of 
fleven  per  centum  per  a^num  and  costs  of  suit  in  the  sum 
of  $38.33,  which  judgment  still  remains  in  full  force  and 
is  wholly  unsatisfied. 

"2.  That  October  29,  1897,  this  plaintiff  in  a  certain 
other  action  then  and  there  tried  and  determined  in  this 
court  ^ititled  Newman  Grove  State  Bank  against  George 
Morgan  and  Nels  P.  Linderholm,  recovered  a  judgment 
against  the  said  George  Morgan  and  defendant  Nels  P. 
Linderholm,  which  said  judgment  was  duly  rendered  by 
said  court,  in  the  sum  of  $700  to  draw  interest  at  t^e  rate 
of  seven  per  centum  per  annum  and  costs  of  suit  taxed  at 
$113.48,  which  judgment  still  remains  in  full  force  and 
wholly  unsatisfied. 

"3.  That  April  5,  1897,  an  execution  was  duly  issued 
against  the  defendants  on  said  first  named  judgment  and 
placed  in  the  hands  of  the  sheriff  of  Madison  county,  Ne- 
braska, for  service  and  was  thereafter  duly  returned  by 
him  nulla  bona;  that  an  execution  was  duly  issued  on  said 
second  judgment  January  31,  1898,  and  placed  in  the 
hands  of  the  sheriff  of  Madison  county,  Nebraska,  for  serv- 
ice and  was  thereafter  duly  returned  by  him  nulla  bona; 
that  executions  were  duly  issued  on  each  of  said  judgments 
respectively  in  the  month  of  October,  1901,  and  placed  in 
the  hands  of  the  sheriff  of  Madison  county,  Nebraska,  for 
service  and  duly  returned  by  him  nulla  bona, 

"4.  That  there  is  now  due  the  plaintiff  from  said  defend- 
ant Nels  P.  Linderholm  and  said  George  Morgan  upon 
•aid  judgments  the  sum  of  $2,025.17  which  is  wholly  un- 
paid. 


_\ 
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"5.  That  said  Nels  P.  Linderholm  is  and  for  many  jean 
prior  to  tlie  filing  of  this  petition  and  during  all  of  the 
times  mentioned  herein  was  the  owner  in  fact  of  the  north 
half  of  the  northwest  quarter  and  the  southeast  quarter  of 
the  northwest  quarter  and  the  northeast  quarter  of  the 
southwest  quarter  'of  section  thirty-five,  in  township 
twenty-one  north  of  range  four  west  of  the  sixth  princii»al 
meridian  in  Madison  county,  Nebraska, 

"6.  That  December  24,  1894,  the  said  defendant  Nels  P. 
Linderholm  being  largely  indebted  to  divers  and  sundry 
p<^rsons  including  the  plaintiff,  intending  to  wrong,  cheat, 
hinder,  delay  and  defraud  his  creditors  in  the  collection 
of  their  just  debts  against  him,  and  particularly  to  wrong, 
cheat,  hinder,  delay  and  defraud  the  plaintiff  without  any 
consideration  being  paid  or  given  therefor,  voluntarily 
made,  executed  and  delivered  unto  his  daughter,  his  co- 
defendant,  Esther  Linderholm,  a  mortgage  on  said  above- 
described  land  for  the  sum  of  f728;  that  on  April  4,  1899, 
the  said  defendant  Nels  P.  Linderholm,  still  intending  to 
cheat,  hinder,  delay  and  defraud  his  said  creditors  includ- 
ing the  plaintiff  in  the  collection  of  their  just  debts  against 
him,  voluntarily  executed  and  delivered  a  pretended  war- 
ranty di*ed  of  said  above  described  land  to  his  said  daugh- 
ters, his  codefendants  Esther  Linderholm  and  A.  Sophia 
Linderholm,  which  said  pretended  deed  was  recorded  in 
the  county  clerk's  oflSce  of  Madison  county,  Nebraska, 
ifay  20,  1901 ;  that  said  pretended  conveyance  was  wholly 
without  any  consideration  whatever  and  fraudulent  and 
void  as  against  the  creditors  of  the  said  defendant  Nels 
F.  Linderholm,  the  said  defendant  Nels  P.  Linderholm 
having  made  such  conversance  and  his  codefendants  having 
received  the  same  with  the  specific  intent  and  purpose  of 
cheating,  hindering,  delaying  and  defrauding  creditors  of 
the  said  defendant  Nels  F.  Linderholm,  and  particularly 
cheating,  hindering,  delaying,  and  defrauding  the  plaintiff 
in  the  collection  of  its  said  judgments. 

"7.  That  the  said  defendant  Nels  P.  Linderholm  is  still 
the  owner  in  fact  of  the  above  described  land,  notwitk- 
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standing  said  pretended  conveyance  thereof  to  his  co- 
defendants  and  the  plaintiff's  said  judgments  are  liens 
thereon;  that  said  pretended  conveyance  of  said  land  by 
defendant  Nels  F.  Linderholm  to  his  codefendants  Esther 
Linderholm  and  A.  Sophia  Linderholm  was  a  mere  device 
for  covering  up  and  hiding  the  title  to  the  land  and 
beneficial  use  of  said  land  for  the  defendant  Nels  F.  Lin- 
derholm, and  to  mislead,  cheat,  defraud  and  delay  his 
creditors  and.  particularly  the  plaintiff  herein  from  en- 
forcing said  judgments  against  the  same;  that  said  real 
estate  is  of  the  fair  and  reasonable  value  of  |7,000  and 
after  deducting  all  legitimate  liens  thereon  and  incum- 
brances thereof  prior  to  the  judgments  of  this  plaintiff 
said  land  is  of  more  than  sufficient  value  to  satisfy  the 
plaintiff's  said  judgments. 

''8.  That  said  George  Morgan  is  wholly  insolvent  and 
the  said  defendant  Nels  F.  Linderholm  has  no  property 
other  than  the  above-described  land  from  which  the 
amounts  of  said  judgments  or  any  part  thereof  can  be 
made." 

The  court  sustained  a  general  demurrer  to  this  petition 
and  gave  judgment  on  the  merits  in  favor  of  the  defend- 
ants.   The  case  comes  here  by  proceeding  in  error. 

We  have  read  with  care  the  very  able  brief  of  counsel  for 
plaintiff,  but  it  has  failed  to  convince  us  that  the  decision 
is  wrong.  The  action  was  instituted  November  27,  1901, 
nearly  seven  years  after  the  mortgage  was  executed.  The 
right  to  maintain  an  action  to  clear  away  the  fraudulent 
incumbrance  is,  therefore;  apparently  barred.  It  may  be 
that  the  fraud  was  not  discovered  immediately  and  that  the 
right  to  sue  did  not  accrue  at  once,  but  this  will  not  be 
presumed;  the  burden  was  upon  the  plaintiff  to  make  it 
appear  by  proper  averment.  This  is  the  doctrine  of  two 
cases  recently  decided  by  this  court.    Westervclt  v.  Filter^ 

2  Neb.  (Unof.),  732,  and  State  Bank  of  Pender  v.  Frey, 

3  Neb.  (TJnof.)  83.  These  cases  are  believed  to  be  in  har- 
mony with  the  decisions  in  other  jurisdictions,  and  even  if 
they  are  not  entirely  free  from  logical  infirmities  it  is  bet- 
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ter,  considering  the  matter  from  the  standpoint  of  utility, 
to  adhere  to  them,  than  to  unsettle  the  practice  by  adopt- 
ing a  different  rule. 

As  to  the  warranty  deed,  it  is,  we  think,  very  evident 
that  it  doc^s  not  operate  as  an  obstruction  to  the  enforee^ 
ment  of  the  judgments  by  execution.  The  purchaser  at  an 
execution  sale  would  take  the  land  clear  and  free  of  every 
right  and  inten^st  vested  in  the  grantees  by  the  conveyance; 
he  would  take  whatever  title  Nels  F.  Linderholm  had  at 
the  time  the  judgments  were  re(*overed.  Code  of  Civil  Pro- 
cedure, sec.  500;  Wriffht  v,  ^'m?7/^  11  Neb.  341;  HaH  t, 
lieardHlcy,  67  Neb.  145;  Connnan  i\  tiidle,  65  Minn.  84, 
67  N.  y\\  667.  A  cancelation  of  the  warranty  deed  would 
not  re.  ;ilt  in  either  an  actual  or  apparent  change  in  the 
character  or  value  of  the  title  to  be  offered  for  sale  and 
sold  for  the  satisfaction  of  the  plaintiff's  judgments. 

The  decree  is 

Affibmed. 


Olon  p.  Baker  v.  George  K.  Oilian. 

Filed  April  9,  1903.    No.  12,792. 

1.  Legislation:    Cij^ssifioation  of  Objects.    It  is  comi>etent  for  the 

legislature  to  classify  objects  of  legislation,  and  if  the  classification 
is  reasonable,  and  not  artificial  or  arbitrary,  it  will  be  upheld  as  a 
legitimate  exercise  of  legislative  power. 

2.  :  Contract  for  Sale  of  Real  Estate:    CJonstitutional  Law- 

The  act  of  1897  (Session  Laws,  1897,  ch.  57),  entitled  "An  act  to 
provide  for  the  making  of  contracts  in  writing  between  owners 
of  land  and  brokers  or  agents  employed  to  sell  lands,"  is  not 
repugnant  to  the  constitutional  inhibition  against  special  legisla- 
tion; and  every  provision  of  said  act  is  clearly  expressed  in  i** 
title. 

Error  to  the  district  court  for  Fillmore  county:  Gejobob 
W.  Sturbs,  District  Judge.    Affirmed. 

Henry  H.  WiLson  and  Elmer  W.  Brown^  for  plaintiff  in 
error. 

John  Bar  shy  ^  contra^ 
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SUIiLIVAN^  O-  J. 

This  action  was  brought  by  Baker  against  Qillan  to  re- 
cover the  sum  of  f  100  claimed  to  be  due  as  a  land  agent'w 
commission.  It  appearing  from  the  petition  that  the 
alleged  contract  of  agency  was  not  in  writing,  the  court 
held  that  the  facts  pleaded  did  not  constitute  a  cause  of 
action  and  gave  judgment  on  the  merits  in  favor  of  the 
defendant 

The  only  question  suggested  by  the  petition  in  error  and 
discussed  in  the  briefs  is  whether  an  oral  agreement  like 
the  one  upon  which  plaintiff  relies  is  valid.and  enforceable. 
The  first  section  of  the  act  of  1897  (Session  Laws,  1897,  p. 
304),  is  as  follows:  "Every  contract  for  the  sale  of  lands, 
between  the  owner  thereof  and  any  broker  or  agent  em- 
ployed to  sell  the  same,  shall  be  void,  unlesa  the  contract  is 
in  writing  and  subscribed  by  the  owner  of  the  land  and 
the  broker  or  agent,  and  such  contract  shall  describe  the 
land  to  be  sold,  and  set  forth  the  compensation  to  be  al- 
lowed by  the  owner  in  case  of  sale  by  the  broker  or  agent" 
It  is  conceded  that  the  case  falls  within  the  provisions  of 
this  section,  and  that  if  the  law  is  constitutional  the  judg- 
ment is  right.  We  think  the  law  is  constitutional,  and  that 
the  argument  in  supi)ort  of  the  claim  that  it  is  special  legis- 
lation is  obviously  unsound.  It  is,  of  course,  competent  for 
the  legislature  to  classify  objects  of  legislation ;  and  if  the 
classification  is  reasonable,  and  not  artificial  or  arbitrary, 
it  will  be  upheld  as  a  legitimate  exercise  of  legislative 
power.  The  statute  here  considered  is  only  a  new  instance 
of  the  exercise  of  that  power.  It  may  be  that  it  is  without 
exact  precedent,  but  it  has  many  familiar  analogies  in  the 
legislation  of  this  and  other  states.  It  is  no  more  si)ecial 
legislation  than  are  those  provisions  of  the  statute  of 
frauds  which  require  certain  contracts  to  be  evidenced  by 
writing.  It  is,  in  fact,  a  virtual  extension  or  enlarge- 
ment of  the  statute  of  frauds,  and  like  that  fltatute  was 
designed  to  prevent  the  bringing  of  actions  which  experi- 
28 
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ence  had  shown  were  often  conceived  in  fraud  and  main- 
tained by  perjury.  It  purports  to  be,  and  it  is,  a  general 
law;  its  operation  is  uniform  throughout  the  state;  it  af- 
fects alike  all  persons  under  the  same  conditions  and  cir- 
cumstances; and,  its  object  being  the  suppression  of  an 
evil  believed  to  be  peculiarly  connected  with  the  class  of 
contracts  with  which  it  deals,  it  is  not,  in  our  judgment, 
op^  to  the  constitutional  objection  urged  against  it. 
Livingston  Loan  d  Building  Ass^n  v.  Drummondj  49  Neb. 
200,  205 ;  State  v.  Farmers  d  Merchants'  Irrigation  Co.,  59 
Neb.  L 

The  title  of  the  act  being  "An  act  to  provide  for  the 
making  of  contracts  in  writing  between  owners  of  land  and 
brokers  or  agents  employed  to  sell  lands,"  is  certainly 
broad  enough  to  cover  the  provision  relating  to  the  land- 
agents'  compensation,  and  the  contention  that  the  whole 
subject  of  l^slation  is  not  clearly  expressed  in  the  title 
is  therefore  overruled.    Rosehbloom  v.  State^  64  Neb.  342. 

The  judgment  is 

Aftomsd. 


John  F.  Anthbs^  appbllant^  v.  John  Sohbobdbb  bt  al.^ 

appbllbes. 

FiLKD  Afbh.  9, 1903.    No.  12»408. 

1.  Karslialing  Assets:  LiMiTATioir  of  Ruu:  Gbb>itob  HAynra  Lnor  ov 
Two  Securities.  The  rule  as  to  marshaUng  assets  has  its  prop^ 
exceptions  and  limitations,  and  where,  by  reason  of  the  dream- 
stances  in  a  particular  case,  it  would  be  inequitable  and  work  an 
injustice  to  require  t>ne  of  two  creditors  having  a  lien  on  two  se* 
curities  to  first  resort  to  the  one  on  which  the  other  creditor  has 
no  lien,  a  court  of  equity  will  not  enforce  the  rule. 


debtor,  who  has  several  funds,  all  of  which  can  be  reached  by  one 
creditor  and  only  a  part  of  the  funds  by  others,  a  court  of  equity 
will  require  that  the  former  shall  take  payment  out  of  the  fonds 
to  which  he  can  resort  exclusively,  so  that  all  may  receive  pay- 
ment 


Ordinarily,    where    several    creditors    having   a  orauiMm  \ 
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3.  Subrogation.  It  Is  likewise  a  rule  in  equity,  that  if  a  prior 
creditor  having  security  on  two  funds  satisfies  his  demand 
out  of  the  security  or  fund  which  alone  is  pledged  to  a  Junior 
creditor,  and  thereby  exhausts  that  fund  or  security,  the  latter 
creditor  will  be  subrogated  to  the  former's  lien  upon  that  fund  or 
security  which  is  not  exhausted. 


4. .     Held,  In  the  case  at  bar,  that  the  plaintiff  is  entitled  to 

.  equitable  subrogation  to  the  lien  of  a  prior  creditor  on  other 
security  for  any  balance  remaining  due  after  the  application  of 
the  proceeds  of  the  security  on  which  both  have  liens  to  the 
payment  in  full  of  the  prior  incumbrance. 

Appeal  from  the  district  court  for  Clay  county :  Gborgb 
W.  Stubbs^  District  Judge.   Reversed. 

William  M.  Clark  and  George  H.  Hastings,  for  appel- 
lant 

John  G.  Hartigan  and  Michael  A.  Hartigan,  contra. 

HOLCOMB^  J. 

This  cause,  a  suit  in  equity,  comes  here  by  appeal  from 
the  district  court  for  Clay  county.  The  controversy  is  with 
respect  to  the  rights  of  junior  and  senior  incumbrancers  of 
lands  situated  in  that  county,  the  senior  incumbrancer  also 
holding  a  mortgage  to  secure  the  same  indebtedness  on 
other  lands  situated  in  Jefferson  county.  In  a  proper  dis- 
position of  the  ca^e,  are  involved  the  questions  of  marshal- 
ing assets  and  of  subrogation.  The  plaintiff,  a  junior  in- 
cumbrancer, was  denied  any  relief  in  the  district  court, 
and  by  this  appeal  seeks  to  have  a  decree  therein  rendered 
against  him  overturned,  and  he  be  permitted  to  have  such 
action  taken  by  the  senior  incumbrancer,  in  the  nature  of 
marshaling  assets,  as  will  protect  him  in  the  enforcement 
of  his  second  lien,  or,  if  that  can  not  be  done,  that  he  be 
decreed  to  be  subrogated  to  the  rights  of  the  senior  mort> 
gagee  in  his  mortgage  security  on  property  not  common  to 
both  mortgagees,  to.  the  extent  necessary  to  satisfy  his 
junior  lieoi,  after  the  exhaustion  of  the  common  security. 
The  record  discloses  that  the  plaintiff,  who  is  appellant. 
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was  the  owner  of  four  hundred  acres  of  land  in  Gaj 
county,  which  he  sold  to  the  appellee  John  Schroeder.  In 
effectuating  the  sale,  it  appears  that  the  grantee;  Schroe- 
der, obtained  a  loan  from  the  appellee  Thompson  for  a 
considerable  portion  of  the  purchase  price,  and  secured 
the  same  by  mortgage  on  the  land  purchased,  and  also  a 
mortgage  upon  a  half  section  of  land  in  Jefferson  county. 
The  latter  mortgage  was  subject  to  two  prior  mortgages  on 
the  land  therein  described — one  on  each  quarter— for 
|1,400  and  |1,600,  respectively.  To  secure  the  plaintiff, 
as  grantor,  for  a  balance  due  him  of  something  over  |2,400, 
a  8e(*ond  mortgage  was  executed  by  Schroeder  and  wife  on 
the  Clay  county  land  alone.  Afterwards,  default  having 
bi^o  made  in  the  payment  of  the  indebtedness  due  the 
plaintiff,  he  instituted  an  action  in  the  district  court  Uxt 
Clay  county  to  foreclose  his  mortgage  lien,  making  the 
senior  incumbrancer  a  party,  who  appeared  in  the  acti(Hi 
and  obtained  a  finding  of  the  amount  due  him  under  his 
first  mortgage  lien,  and  a  decree  directing  a  sale  of  the 
premises  for  its  satisfaction.  The  plaintiff,  it  appears, 
prior  to  the  institution  of  his  foreclosure  action,  had  re- 
duced his  demand  to  judgment,  and  attempted  by  ezecn- 
tion  to  sell  the  lands  of  Schroeder  in  Jefferson  county  to 
satisfy  or  in  partial  satisfaction  of  his  judgment  For 
some  reason  not  clearly  disclosed  by  the  record,  his  action 
to  foreclose  was  dismissed  without  prejudice,  and  tte 
senior  incumbrancer  proceeded  to  obtain  a  decree  for  the 
sale  of  the  Clay  county  lands,  as  before  stated.  After 
appellant  had  fully  exhausted  his  legal  remedies,  realizing 
but  f  100  on  his  demand,  and  after  executions  on  his  judg- 
ment had  been  issued  and  returned  unsatisfied  in  both  Jef- 
ferson and  Clay  counties  for  w*ant  of  proi)erty  on  which  to 
levy,  he  filed  bis  amended  petition  in  the  original  action 
of  foreclosure  l>egun  in  the  Clay  county  district  court,  set- 
ting forth  the  facts,  as  heretofore  narrated,  and  ailing 
that  the  Clay  county  land  was  of  insjifficieit  value  to  pay 
both  the  senior  and  junior  incumbrances  thereon,  and  pray- 
ing an  injunction  restraining  the  senior  incumbrancer  from 


I 
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proceeding  further  in  that  action  until  he  had  first  ex- 
hausted his  security  on  the  Jefferson  county  land,  or,  if  . 
the  court  would  not  grant  him  that  relief,  that,  upon  pay- 
ment of  the  senior  incumbrance  from  the  proceeds  of  the 
Clay  county  security,  appellant  be  subrogated  to  the  rights 
of  appellee  Thompson,  under  his  mortgage  on  the  land  in 
Jefferson  county,  to  the  extent  necessary  to  satisfy  the 
balance  due  plaintiff  under  his  second  mortgage  lien  on 
the  land  in  Clay  county  on  which  both  held  mortgages,  and 
for  general  equitable  relief.  Thompson,  the  senior  mortr 
gagee,  the  mortgagors  Schroeder,  his  wife,  their  grantee, 
and  a  son  and  his  wife,  were  all  made  parties  defendant 
to  the  suit  Thompson  answered,  denying  that  the  plaintiff 
was  entitled  to  the  relief  asked  or  that  his  petition  stated  a 
cause  of  action,  and  alleged  facts  affirmatively  as  grounds 
of  defense^  and  as  reasons  why  he  should  not  be  required 
to  abandon  the  proceedings  in  the  court  into  which  he  had 
been  brought,  as  before  stated,  and  be  compelled  to  go 
into  Jefferson  county  and  there  exhaust  the  security  which 
he  held,  and  on  which  the  appellant  had  no  lien.  The 
Bduroeders  answered  by  a  general  denial,  and  by  allega- 
tions of  other  facts  attempted  to  state  an  affirmative 
defense. 

It  is  alleged  that  the  decree  in  favor  of  Thompson  is  an 
abjudication  of  the  questions  presented  by  the  plaintiff's 
petition,  and  that  an  action  was  still  pending  and  undeter- 
mined by  which  the  plaintiff  was  attempting  to  satisfy  his 
demands,  from  and  out  of  the  Jefferson  county  lands.  Re- 
garding this  latter,  it  may  be  said  that  an  execution  on 
plaintiff's  judgment  was  issued  and  levied  on  one  quarter 
section  of  land  in  Jefferson  county,  subject  to  prior  in- 
ctUDbrances,  and  by  the  sheriff  sold  to  the  plaintiff  for  the 
sum  of  9100.  After  obtaining  a  deed  as  purchaser  at 
sheriff's  sale,  he  instituted  an  action  to  set  aside  an  alleged 
fraudulent  conveyance  of  the  land  to  the  wife  of  the  judg- 
ment debtor,  which  latter  action  resulted  adversely  to  him 
in  the  district  court,  and  in  this  court  Anthes  v.  Schroe- 
der, 3  Keb.  (Unof.)  604.   The  cause  was  not  finally  de- 
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termined  at  the  tune  of  the  trial  of  the  case  at  bar.  It  is 
manifest,  however,  that  entirely  aside  from  these  proceed- 
ings to  set  aside  the  conveyance  after  purchase  at  pablic 
sale  the  plaintiff  had  exhausted  his  remedy  at  law.  The 
present  action  and  the  right  to  maintain  it  were  in  no 
way  affected  or  qualified  by  the  proceedings  he  afterward 
took  in  aid  of  execution.  The  land  had  been  sold  under  an 
execution  issued  on  his  judgment  for  |100,  which  had 
been  credited  on  the  judgment;  and  whether  he  succeeded 
or  not  in  his  efforts  to  set  aside  the  prior  convqr&A<^ 
would  not,  at  least,  satisfy  or  diminish  further  the  amoiint 
yet  remaining  due  on  his  judgment  For  the  balance  yet 
due  he  was  at  liberty  to  proceed  in  obtaining  satisfaction 
in  any  way  open  to  him,  either  by  further  proceedings  at 
law  or  by  a  suit  in  equity.  The  Schroeders  really  have  no 
defense  of  a  substantial  character  in  the  present  action,  sb 
disclosed  by  the  pleadings  and  the  proofs.  The  trial  court, 
we  think,  must  have  entertained  this  view,  in  that  no 
finding  or  judgment  was  entered  in  respect  of  the  issues 
as  raised  by  the  pleadings  of  the  plaintiff  and  the  def^d- 
ants  Schroeder.  These  defendants  were  entirely  ignored 
in  the  finding  and  decree,  and  in  the  final  disposition  of 
the  controversy  in  the  court  below.  The  real  and  sub- 
stantial controversy  is  between  plaintiff  and  appellee 
Thompson,  as  holders  of  mortgage  securities  on  the  lands 
mentioned,  and  of  the  character  stated.  It  involves  the 
adjustment  under  equitable  considerations  of  their  re- 
spective rigihts  and  liens  on  the  two  securities. 

It  is  ui^ed,  and,  as  we  think,  with  much  propriety  and 
merit,  that  it  would  be  inequitable  and  result  in  an  un- 
warranted hardship  to  require  the  appellee  Thompson, 
after  he  had  obtained  his  decree  in  Clay  county,  when  he 
had  been  brought  there  upon  the  initiation  of  the  plain- 
tiff, to  leave  the  district  court  of  that  county  and  go  into 
Jefferson  county  and  there  institute  a  new  suit  to  foreclose 
his  mortgage  security  on.  the  land  covered  thereby  with 
the  additional  expense,  delays  and  vexation  necessarily 
incident  to  the  litigation  resulting  therefrom;  and  no  com- 


Vou  68]  JANUARY  TERM,  1903.  375 


Anthee  t.  Schroeder. 


plaint  can  justly  be  made  because  of  the  action  of  the  trial 
court  in  refusing  to  grant  the  injunction  asked,  and  re-, 
manding  the  senior  incumbrancer  to  his  remedy  against 
the  Jefferson  county  lands  before  proceeding  further  in 
the  action,  under  the  decree  he  had  obtained  in  the  district 
court  for  Clay  county  in  the  case  at  bar.  But,  conceding 
that  the  plaintiff  was  not  entitled  to  the  relief  he  de- 
manded, wherein  he  seeks  to  compel  the  senior  incum- 
brancer to  first  resort  to  his  security  in  Jefferson  county, 
can  it  be  said  that  he  is  entitled  to  no  relief  at  all  and 
that  the  trial  court's  action  in  dismissing  his  bill  for  want 
of  equity  should  be  sustained?  It  seems  to  us  not,  and 
thiit  such  disposal  of  the  case  denies  to  the  plaintiff  sub- 
stantial rights  he  is  obviously  entitled  to  by  the  applica- 
tion of  sound  equitable  principles.  His  bill  not  only  asked 
for  relief  of  an  alternative  nature,  but  also  for  general 
equitable  relief.  If,  under  the  facts  heretofore  narrated, 
he  is  entitled  to  any  relief  of  an  equitable  character,  the 
learned  trial  court  was  in  error  in  altogether  denying  him 
tmy  standing  in  a  court  of  equity.  While  the  general  rule 
as  to  the  marshaling  of  assets,  where  the  common  debtor 
is  proceeded  against  by  ci'editors  having  two  different 
funds  as  security  has  its  proper  exceptions  and  limitations, 
and  while  we  think  the  present  case  comes  within  the 
exception  in  so  far  as  the  general  rule  is  applicable  which 
requires  the  senior  incumbrancer  to  first  proceed  against 
the  fund  or  security  on  which  the  junior  incumbrancer  has 
no  lien,  so  that  both  may  be  sa.tisfied  without  injury  to 
either  out  of  both  funds,  so  far  as  possible,  yet,  because  of 
the  exception,  it  does  not  follow  that  the  plaintiff  is  not  en- 
titled to  some  relief,  nor  that  the  same  result  may  not  be 
accomplished  by  equity  decreeing  that  the  junior  incum- 
brancer shall  be  subrogated  to  all  of  the  rights  of  the 
senior  incumbrancer  in  and  to  the  fund  or  security,  on 
which  he  has  the  exclusive  lien,  because  of  and  to  the  ex- 
tent of  the  impairment  of  the  junior  incumbrancer's  se- 
curity, when  recourse  is  had  to  it  alone  for  the  satisfaction 
of  both  demands.    There  is  nothing  in  the  record  which  dis- 
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cloBes  any  waiver  on  the  part  of  the  appellant  of  his  right 
to  insist  on  the  application  of  the  doctrine  of  marshaling 
assets,  or,  in  lieu  thereof,  of  equitable  subrogation  as 
between  him  and  the  other  creditor,  Thompson,  or  that 
would  operate  as  an  estoppel  or  bar  to  the  assertion  of 
such  right  He  may  not  have  pursued  and  probably  did 
not  pursue  the  wisest  course  in  the  efforts  put  forth  by 
him  in  securing,  or  attempting  to  secure,  satisfaction  of 
his  demands  against  the  common  debtor,  Schroeder.  But 
he  did  nothing  in  that  regard  by  reason  of  which  it  can 
be  said  that  he  lost  any  right  in  equity  to  have  both  se- 
curities subjected  to  the  payment  of  the  two  debts  by 
marshaling  assets  or  by  subrogation.  When  he  accepted 
his  second  mortgage  on  the  Clay  county  land  as  security 
for  the  balance  due  him  on  the  purchase  price  thereof,  he 
had  the  undoubted  right  to  act  in  reliance  on  and  under 
the  belief,  that  for  the  satisfaction  of  the  two  debts  the 
prior  mortgagee  would  look  to  and  if  necessary  be  com- 
pelled to  have  reccmi'se  to  the  security  on  which  he  alone 
held  a  mortgage  lien,  in  order  that  no  injustice  be  done 
either,  and  nothing  has  ocH'urred  subsequent  thereto  to 
deprive  him  of  the  assertion  of  such  right. 

The  rule  is  that  where  there  are  several  creditors  having 
a  common  debtor,  who  has  several  funds,  all  of  which  can 
be  reached  by  one  creditin*,  and  only  a  part  of  the  funds  by 
others,  the  former  shall  take  payment  out  of  the  funds  to 
which  he  can  resort  exclusively,  so  that  all  may  receive 
payment.  3  Pomeroy,  E(iuity  Jurisprudence,  1414;  Lee  v. 
Gregory,  12  Neb.  282,  284;  Dorr  v,  Shmo,  4  Johns.  Ol 
(N.  Y.)-  *17;  Ei:ertson  r.  Booth,  19  Johns.  (N.  Y.)  *486. 
And  from  this  doctrine  there  is  deduced  the  further  rule 
that,  in  equity,  if  a  prior  creditor,  having  security  on  two 
funds,  satisfies  his  demand  out  of  the  security  or  fund 
which  alone  is  pledged  to  a  junior  creditor,  and  thereby 
exhausts  that  fund  or  security,  equity  will  subrogate  the 
latter  creditor  to  the  former's  lien  upon  that  fund  or 
security  which  is  not  exhausted.  Sheldon,  Subrogations, 
sec.  62;  Hawkins  v.  Blake,  108  U.  S.  422;  HudMns  i?. 
error. 
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Ward,  30  W.  Va.  204,  8  Am.  St  Rep.  22;  MilUgan's 
Appeal,  104  Pa.  St.  503;  Ross  v.  Duggan,  5  Colo.  85;  Far- 
fvell  V.  Importers  d  Traders  Nat.  Bank  of  New  York,  90 
N.  Y.  483.  It  is,  we  think,  in  the  failure  to  note  and  make 
proper  application  of  this  latter  rule  to  the  facts  in  the 
case  at  bar  that  the  learned  trial  court  erred  in  denying 
to  the  plaintiff  any  relief  whatever.  It  seems  obvious,  on 
principle,  and  under  the  authorities  cited,  that  the  appel- 
lant's rights  were  such  as  to  compel  recognition  and  en- 
forcement in  a  court  of  equity,  and  that  he  is  entitled 
to  a  decree  subrogating  him  to  the  rights  of  appellee 
Thompson  to  his  security  on  the  Jeflferson  county  land  to 
the  extent  necessary  to  satisfy  the  plaintiff's  demand,  after 
the  land  in  Clay  county  has  been  sold  and  the  proceeds 
applied  to  the  payment  of  the  prior  incumbrance  and 
such  portion  of  the  second  lien  as  may  be  applicable 
thereon. 

Appellee  Thompson  insists  that,  inasmuch  as  he  has 
offered  to  assign  to  the  plaintiff  all  of  his  rights  in  both 
securities  upon  payment  of  the  amount  of  his  obligation 
and  plaintiff  has  failed  to  pay  him  such  sum  and  take  an 
assignment  of  the  securities,  as  proffered,  he  is  entitled  to 
no  relief  at  all.    But  this  offer  to  assign  upon  payment  of 
his  demand,  clearly  is  not  a  test  of  plaintiff's  rights  in  the 
premises.     By  the  payment  of  the  prior  incumbrance  in 
order  to  protect  his  own,  the  plaintiff  would  be  entitled, 
as  a  matter  of  law,  to  be  subrogated  to  all  the  rights  of 
the  first  mortgagee;  but  his  failure  or  inability  to  do  this 
ought  not  to  cut  him  off  from  any  and  all  equitable  relief. 
What  he  does  do,  in  effect,  when  the  fund  on  which  he 
has  the  second  security  is  taken  to  satisfy  the  first  mort- 
gage, is  to  pay  from  his  funds  and  his  security  the  prior 
mortgage,  which  should,  under  the  doctrine  of  marshaling 
of  assets,  have  been  paid  out  of  the  fund  on  which  he  had 
no  lien.    Can  there  be  any  difference  in  principle  between 
his  paying  the  prior  lien  in  the  first  instance,  and  being 
subrogated  to  the  rights  of  the  senior  mortgagee,  and  the 
payment  being  taken  from  the  funds  on  which  he  has  the 
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prior  equity,  bb  between  himself  and  the  first  mortgagee, 
with  respect  to  that  fund  and  the  other  fund,  on  which  he 
haB  no  security,  but  on  which  the  senior  incumbrancer  has 
a  lien  and  which  he  may  take  in  satisfaction  of  his  debt? 
In  either  view  of  the  subject,  the  ultimate  fact  accom- 
plished is  the  taking  of  both  funds  in  order  to  prevent 
unnecessary  injury  to  the  junior  incumbrancer  and  de- 
prive him  of  the  full  satisfaction  of  his  demand.  A  re- 
alization of  the  amount  due  to  each  could,  probably,  be 
had,  in  the  event  recourse  be  had  to  the  fund  pledged  ex- 
clusively to  the  senior  incumbrancer,  on  which  the  junior 
could  have  no  lien  or  claim  save  by  the  doctrine  of  mar- 
shaling assets  or  by  subrogation;  otherwise  the  junior 
mortgagee  would  suffer  a  loss  unnecessarily. 

Something  has  been  said  in  respect  of  the  rights  of  ap- 
pellee Schroeder  and  his  wife  as  to  their  homestead  in 
and  to  a  part  of  the  land  in  Jefferson  county,  and  because 
thereof  it  would  be  inequitable  to  decree  subrogation  in 
favor  of  the  plaintiff  to  the  mortgage  thereon  in  favor  of 
appellee  Thompson,  as  such  decree  would  result  in  the 
destruction  of  the  homestead  rights.  This  question  is 
neither  presented  by  the  pleadings  in  the  case,  nor  was  it 
in  any  way  determined  by  the  trial  court  It  would  seem 
that  if  the  homestead  right  was  acquired  prior  to  the  time 
of  the  execution  of  the  mortgages  in  favor  of  the  creditors, 
Thompson  and  the  plaintiff,  equity  would  not,  either  by 
the  marshaling  of  assets  or  by  equitable  subrogation,  give 
to  the  plaintiff  a  claim  on  the  homestead  superior  to  the 
rights  of  the  homestead  claimant.  But  this  question  can 
better  be  presented  and  raised  under  proper  pleadings  and 
by  proofs  disclosing  the  facts  in  regard  thereto ;  and  until 
such  is  done,  it  is  unnecessary  to  discuss  the  subject  We 
are  of  the  opinion  that  the  plaintiff,  under  the  pleadings 
and  proof,  is  entitled  to  a  decree  subrogating  him  to  the 
rights  of  the  appellee  Thompson  in  and  to  the  mortgage 
the  latter  held  on  the  land  lying  in  Jefferson  county,  for 
such  sum  aa  is  found  due  plaintiff  remaining  unsatisfied 
after  a  sale  of  the  land  in  Clay  county  on  w^hich  both  held 
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mortgages,  and  the  application  of  the  proceeds  thereof 
to  the  payment  of  the  full  sum  due  the  senior  to  the  ex- 
clusion of  the  junior  incumbrancer. 

The  decree  of  the  district  court  is  reversed  and  tlie 
cause  remanded  for  further  proceedings  not  inconsistent 
with  the  views  herein  expressed. 

Reversed  and  remanded. 


George  Becker  et  ux.  v.  John  P.  Brben. 

Piled  April  9,  1903.    No.  12,496. 

1.  ^ITritten  OfPer  to  Allow  Judgment  to  Be  Taken:   Acceptance:    No- 

TKX.  A  written  offer  to  allow  judgment  to  be  taken  against  a 
defendant  for  a  sum  specified,  made  under  the  provisions  of  sec- 
tion 665  of  the  Code  of  Civil  Procedure,  to  be  available  for  the 
purpose  of  the  rendition  of  a  judgment  on  such  offer  of  com- 
promise, must  be  accepted  and  notice  thereof  given  to  the  party 
making  the.  offer  within  five  days  from  the  time  of  making  the 
same. 

2.  Motion  to  Vacate  Judgement  Rendered  on  Offer  to  Compromise: 

EhuiOR.  Held,  In  the  case  at  bar,  the  trial  court  erred  in  over- 
ruling a  motion  to  vacate  a  judgment  rendered  on  an  offer  to 
compromise  made  in  pursuance  of  the  provisions  of  said  section, 
it  being  disclosed  by  the  record  that  there  was  no  acceptance  of 
Buch  offer  and  no  notice  of  acceptance  given  within  the  time  and 
manner  required  by  statute. 

Error  to  the  district  court  for  Douglas  county :  Irving 
P.  Baxter^  District  Judge.    Reversed, 

Carl  E.  Herring  and  Charles  S.  Lohingier,  for  plaintiflfs 
in  errov. 

John  P.  Breen f  pro  se. 

Hoixx>MB^  J. 

In  this  action  the  plaintiff  sued  to  recover  flOO  for 
attorney's  fees  alleged  to  be  due  him  from  two  defendants, 
Imsband  and  wife.    In  the  lower  court,  where  the  case  was 
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pending  on  appeal,  the  wife  answered  separately  by  a  gea- 
eral  denial,  and  the  husband  answered,  alleging  that  the 
services  performed  were  by  virtue  and  in  pursuance  of  an 
express  oral  contract  for  which  the  answering  defendant 
was  to  pay  the  sum  of  ^25,  which  at  all  times  he  had  been 
ready  and  willing  to  pay,  and  which  he  brings  into  court 
and  tenders  to  the  plaintiff. 

After  the  issues  were  formed  and  the  cause  had  been 
regularly  continued  over  the  term,  the  plaintiff  filed  in 
the  action  what  purported  to  be  a  written  offer  to  allow 
judgment  to  be  taken  against  the  defendants  for  the  sum  of 
f75,  whereupon  the  order  of  continuance  was  set  aside 
and  vacated,  and  judgment  entered  against  the  defendants 
for  the  sum  mentioned  in  the  offer.  The  defendants  at  the 
same  term,  and  on  the  second  day  following,  filed  a  mo- 
tion praying  the  court  to  set  aside  and  vacate  the  judg- 
ment so  rendered,  assigning  different  reasons  therefor,  the 
substance  of  which  was  that  the  judgment  was  erroneously 
entered,  and  the  written  offer  on  which  the  court  acted 
was  improperly  filed  in  the  case.  The  motion  was  sup- 
ported by  aflftdavits.  In  the  order  overruling  the  motion, 
it  is  recited  that  **even  if  it  be  conceded  that  the  said  judg- 
ment was  irregularly  entered  in  this  case,  still  the  court 
find  that  there  being  no  evidence  or  showing  offered  by  the 
said  defendants  in  support  of  their  motion  that  they  have 
any  defense  to  the  said  plaintiff's  cause  of  action  or  to 
the  said  judgment  as  it  stands,  their  motion  to  vacate 
the  said  judgment  should  be  overruled."  The  offer  to 
allow  judgment  to  be  taken  against  the  defendants  was 
served  on  tlie  plaintiff  October  23,  1900.  An  acceptance 
by  the  plaintiff  is  noted  thereon,  without  any  date  as  to 
the  time  accepted.  The  offer  was  not  filed  in  ihe  case  until 
June  29,  1901.  It  is  disclosed  by  the  record  that  the  de^ 
fendants  had  no  notice  of  any  acceptance  of  the  offer  of 
compromise,  and  no  knowledge  of  the  proceedings  had  in 
the  district  court  at  the  time  it  was  filed  in  the  case,  the 
order  of  continuance  vacated,  and  judgment  rendered  ac- 
cording to  its  terms.     The  paper  filed  appears  to  have 
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been  a  copy  left  with  the  plaint iflf  at  the  time  it  waa 
made  in  October,  1900.  It  is,  we  think,  manifest  that  the 
<^er  was  made  as  an  oflfer  to  compromise  under  and  in 
pursuance  of  the  provisions  of  sections  565  and  566  of  the 
Code  of  C5ivil  Procedure,  title  15,  chapter  1,  entitled  "Oflfer 
to  CJompromise/' 

While  there  are  other  provisions  relating  to  the  confesr 
sion  of  judgments   (sections  433  to  437  of  the  Code  of 
Civil  Procedure),  and  offers  to  confess  judgment  (section 
570),  it  is  apparent  from  an  inspection  of  the  record  in 
the  case  at  bar  that  the  proceedings  taken  were  not  in 
pursuance  of  either  of  the  sections  last  referred  to.    There 
was  no  api)earance  in  court  by  defendants,  and  no  paper 
filed  therein  by  them,  whereby  they  either  confessed  or 
offered  to  confess  judgment  under  the  provisions  of  said 
last  mentioned  sections.    Recurring,  then,  to  section  565, 
it  is  to  be  observed  that  when  an  offer  in  writing  to  allow 
judgment  to  be  taken  against  a  defendant  for  a  sum 
specified  is  served  on  the  plaintiff,  and  he  accepts  the 
offer  and  gives  notice  thereof  to  the  defendant  or  his 
attorney  within  five  days  after  the  offer  is  served,  the 
offer  and  an  affidavit  that  the  notice  of  acceptance  was 
delivered  in  the  time  limited  may  be  filed  by  the  plaintiff, 
which  shall  be  noted  on  the  journal,  and  judgment  ren- 
dered accordingly.    If,  however,  the  notice  of  acceptance 
is  not  given  in  the  period  limited,  the  offer  shall  be  deemed 
withdrawn,  and  shall  not  be  given  in  evidence  or  men- 
tioned on  the  trial.    These  provisions  were  not  complied 
with  and  the  written  offer  expired  by  limitation,  when 
not  accepted  and  notice  thereof  given  within  the  time 
stated.     The  plaintiff  was  not  authorized  to  make  any 
use  of  the  written  offer  different  from  that  contemplated 
by  the  statute,  and  .his  failure  to  give  notice  of  the  ac- 
ceptance of  the  offer  within  five  days  from  the  time  it 
was  served  on  him  operated,  by  reason  of  the  provisions 
of  this  section,  as  a  withdrawal  of  the  offer,  and  there- 
after it  could  have  no  force  or  effect,  and  could  not  serve 
as  a  basis  on  which  a  judgment  could  be  rendered,  with- 
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oat  the  consent  of  the  defendantB.  The  judgment,  it  is 
manifest  from  an  inspection  of  the  record,  was  irregalarly 
and  erroneously  entered,  and  the  motion  to  have  it  Tar 
catcd  ought  to  have  been  sustained. 

The  reason  given  by  the  trial  court  for  overruling  the 
motion,  because  no  showing  of  a  defense  was  presented, 
can  not,  we  think,  be  upheld  in  the  face  of  the  record  dis- 
closing  a  meritorious  defense  to  the  plaintifTs  cause  of 
action  pleaded  in  the  separate  answers  of  the  two  defend- 
ants. The  offer  was  in  its  nature  an  offer  to  comprcMnis^ 
and  was  withdrawn  because  of  failure  to  give  notice  of 
its  acceptance.  It  was  thereafter  as  though  no  such  offer 
had  been  made.  It  could  serve  no  further  purpose  in  the 
case.  It  could  not  be  used  as  evidence,  or  as  a  basis  for 
the  rendition  of  a  judgment  against  the  defendants.  The 
offer  of  compromise  having  no  virtue  or  life  after  non- 
acceptance  for  five  days,  we  are  confronted  vnth  a  record 
from  which  it  appears  that  the  trial  court  rendered  its 
judgment  in  favor  of  the  plaintiff  with  the  pleadings  in  the 
state  in  which  we  find  them,  and  with  no  evidence  in 
support  thereof,  and  nothing  from  which  it  can  be  said 
the  judgment  was  by  consent  of  parties,  nor  in  pursuance 
of  a  confession  that  the  amount  for  which  the  judgment 
was  rendered  was  due  from  the  defendants  to  the  plain- 
tiff. A  judgment  so  rendered  is  erroneous  and  contrary  to 
law,  and  can  not  be  upheld  when  properly  challenged. 

For  the  error  committed  in  the  rendition  of  the  judg- 
ment and  in  overruling  the  motion  to  vacate  the  same, 
the  judgment  complained  of  is  reversed,  and  the  canae 
remanded  for  further  proceedings. 


Bbvbbsbd  and  bbmandid. 
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John  D.  Knight^  Exboutoe  of  the  Last  Will  and 
Testament  of  Helena  V.  W.  Knight^  Deceased^  v. 
Amos  H.  Denman  et  al.* 

Filed  Apsil  9, 1908.    No.  11,508. 

1.  Pleading:   Allegation:    Denial.    The  denial  of  an  allegation  that 

"Helena  V.  W.  Knight,  on  and  prior  to  the  25th  day  of  April, 
1898,  was  the  owner  in  fee  simple  and  entitled  to  the  possession 
'  or*  certain  premises,  in  ipsU  verbis,  accompanied  by  a  plea  that 
prior  to  October  25,  1898,  defendant  had  acquired  title  to  the 
premises  by  adverse  possession,  and  accompanied  by  a  denial  that 
the  plaintiff,  who  was  claiming  as  executor  of  Helena  V.  W. 
Knight,  had  title  or  right  of  possession,  and  accompanied  by 
specific  denials  of  plaintiff's  alleged  executorship,  of  the  death 
of  Helena  V.  W.  Knight,  and  of  plaintiff's  right  in  the  premises, 
does  not  deny  the  antecedent  title  of  Helena  V.  W.  Knight 

2.  Vormer  Holding  Beafflrmed.     Former  conclusion  adhered  to,  both 

as  to  the  negative  pregnant  in  defendant's  denial  of  Helena  V.  W. 
Knight's  title,  and  as  to  error  in  the  instructions  by  which  the 
Issne  of  defendant's  adverse  possession  was  submitted  to  the 
Jury. 

Error  to  the  district  court  for  Butler  county :  Edward 
Bates,  District  Judge.  Judgment  of  reversal  adhered  to. 

Edmund  G.  Strode j  Jesse  B.  Strode  and  Matt  Miller,  for 
plaintiff  in  error. 

George  P.  Sheesley,  Edwin  E.  Good  and  Charles  H. 
Blama,  contra. 

Hastings^  O. 

This  is  a  rehearing  of  the  case  which  appears  in  64  Neb. 
814.  It  was  held  that  the  judgment  of  the  lower  court 
should  be  reversed,  because  the  question  of  the  adverse 
possession  by  the  defendant  of  the  land  in  controversy 
for  the  time  requisite  to  bar  plaintiff's  action  was  not 
properly  submitted  at  the  trial.  The  judgment  was  sought 
to  be  supported  by  the  claim  that  the  evidence  of  the  plain- 

*  Rehearing  of  case  reported  in  64  Neb.  814. 
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tiflf  had  wholly  failed  to  establish  the  title  of  plaintiffs 
testatrix,  and  that,  therefore,  the  verdict  was  right  what- 
ever  error  might  have  been  committed  in  submitting  the 
question  of  adverse  possession  to  the  jury.  The  conclu- 
sion was  reached  that  the  answer  of  Denman  raised  no 
issue  as  to  tlie  original  title  of  plaintiff's  testatrix,  and 
that,  therefore,  the  failure  to  offer  suflftcient  evidence  to 
maintain  it  was  no  bar  to  a  recovery  on  his  part  This 
contention  at  the  former  hearing  is  now  strenuously  afr 
serted,  and  less  earnestly  the  other  contention,  also,  tliat 
the  question  of  adverse  possession  was  property  submitted 
by  the  instructions  given. 

The  petition,  as  stated  in  the  former  opinion,  alleged 
that  on  and  prior  to  April  25,  1898,  Helena  V.  W.  Knight 
was  the  owner  and  entitled  to  the  immediate  possession 
of  the  land ;  that  plaintiff  was  her  executor,  and  that  by 
the  terms  of  her  will  the  title  passed  to  him,  and  he  had 
duly  qualified,  and  that  defendants  kept  him  out  of  pos- 
session. Plaintiff  proved  at  the  trial  no  title  in  his  testa- 
trix. He  merely  tendered  a  deed  to  her  made  by  one  Mc- 
Leod.  The  question  is  whether  the  answer  tendered  by 
the  defendant  Denman,  in  whose  favor  the  judgment  rons 
which  is  sought  to  be  reversed,  required  the  production  of 
such  proof.  That  answer  was  filed,  under  leave  of  court, 
as  an  amendment,  and  first  denies  "that  Helena  V.  W. 
Knight  on  and  prior  to  the  25th  of  April,  1898,  was  the 
owner  in  fee  simple  and  entitled  to  the  possession"  of  the 
premises  in  controversy;  the  answer . denies  her  death; 
denies  that  she  left  a  will  making  the  plaintiff  her  ex- 
ecutor; denies  that  plaintiff  was  her  husband,  or  qualified 
as  executor;  denies  that  he  is  executor;  denies  that  he  is 
entitled  to  the  possession  of  said  premises,  and  denies  that 
the  defendant  unlawfully  keeps  him  out  of  such  possesion. 
The  next  paragraph  of  the  answer  alleges  that  defendant 
is  the  owner,  and  for  more  than  ten  years  prior  to  the 
15th  day  of  October,  1898,  he  was  the  owner  of  said  prem- 
ises, and  that  during  more  than  ten  years  immediately 
preceding  the  said  15th  day  of  October,  1898,  he  has  been 
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continuously  in  the  actual,  exclusive,  open,  notorious,  hos- 
tile and  adverse  possession  of  said  premises.  He  denies 
that  plaintiff  is  entitled  to  any  interest  or  has  any  interest 
in  said  premises  or  is  entitled  to  possession  thereof.  In 
the  next  paragraph  he  denies  that  he  was  ever  wrongfully 
in  the  possession  of  said  premises,  and  denies  that  plaintiff 
is  entitled  to  any  rents  or  profits  thereof,  and  denies  that 
he  is  indebted  to  the  plaintiff  in  the  sum  of  |640  per  annum 
or  in  any  sum  whatever. 

The  first  question  raised  is  whether  or  not  this  answer 
denies  the  original  title  of  the  plaintiff's  testatrix.  This 
court  at  the  former  hearing  concluded  that  it  did  not.  A 
somewhat  careful  consideration  of  the  case  leads  us  to  the 
same  conclusion,  namely,  that  the  answer,  taken  as  a 
whole,  merely  alleges,  when  fairly  construed,  a  title  by 
adverse  possession,  with  a  special  denial  that  the  title  had 
passed  to  plaintiff.  It  fails  to  deny  in  such  terms  as  to 
raise  an  issue,  the  allegation  that  prior  to  the  15th  day  of 
April,  1898,  Helena  V.  W.  Knight  was  the  owner.  It 
alleges  that  for  more  than  ten  years  prior  to  October  25, 
1898,  defendant  had  been  continually  in  the  adverse  pos- 
session of  the  land.  It  denies  in  ipsis  verbis  that  on  and 
prior  to  April  25,  1898,  Helena  V.  W.  Knight  was  the 
owner  and  in  possession.  This  can  not  be  treated  as  a 
denial  that  she  was  the  owner  prior  to  the  acquirement  of 
defendant's  alleged  right  by  adverse  possession.  The  de- 
nial in  its  literal  terms  would  be  true,  if  only  she  was  not 
the  owner  on  the  25th  day  of  April,  or  if,  being  the  owner 
on  that  day,  she  was  not  owner  prior  to  that  time ;  when 
construed  in  connection  with  the  allegation  of  adverse 
possession  more  than  ten  years  prior  to  October  25,  1898, 
the  denial  should  be  given  no  broader  effect  than  that 
specific  plea.  The  answer  might  every  word  of  it  be  lit- 
"erally  true,  and  the  original  title  of  the  testatrix  have 
been  perfect  up  to  April  25. 

The  fact  that  the  defendant  Denman  tendered  no  proof 
of  title  in  himself,  except  by  adverse  possession,  should  be 
allowed  no  weight  in  considering  the  mere  terms  of  bis 
39 
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answer;  but  where  the  evidence  only  pute  in  issue  the 
question  of  possession  on  the  part  of  the  defendant,  it 
would  seem  that  justice  requires  that  the  pleadings  should 
not  be  allowed  to  constructively  present  in  this  court  an 
issue  of  title.  The  title  of  plaintiflf's  testatrix  not  being 
put  in  issue  by  a  direct  denial,  it  should  not  be  held  to  be 
put  in  issue  simply  by  mere  inference,  through  the  asser- 
tions by  defendant  of  title  in  himself.  Such  assertions 
should  be  referred  to  his  claim  of  adverse  possession.  De- 
fendant's allegations  of  title  in  himself,  accompanied  by 
his  allegation  and  attempted  proof  of  adverse  possession, 
should  be  construed  to  have  reference  only  to  the  case 
made  by  him.  If  he  wished,  under  such  circumstances,  to 
put  the  plaintiff  upon  proof  of  the  testatrix's  original 
title,  he  should  have  made  his  denial  explicit  enough  to 
cover  in  terms  plaintiff's  allegations  of  title  in  the  testa- 
trix. We  think  that  the  denial  in  the  first  paragraph? 
which  is  the  <>nly  one  in  the  answer  as  to  Helena  V.  W. 
Knight's  owiH^rship,  is  a  negative  pregnant,  entirely  recon- 
cilable with  the  proposition  that  Helena  V.  W.  Knight  did 
have  title  prior  to  the  accruing  of  the  defendant's  right  by 
adverse  iK)ssession.  It  merely  denied  that  both  on  and 
prior  to  Ai)ril  25,  1898,  she  had  a  title.  No  infer^tial 
denial  of  that  title  by  reason  of  a  mere  assertion  of  de- 
fendant's would  amount  to  a  demand  of  proof.  The  sub- 
seijuent  denials  in  the  answer  as  to  the  right,  title  and 
possession  of  the  plaintitT  did  not  operate  to  put  in  issue 
Helena  V.  W.  Knight's  original  title,  because  they  are  ac- 
companicHl  by  si)ecial  denials  of  the  devolution  of  that  title 
upon  the  plaintiff.  It  follows  that  there  is  nothing  in  this 
answer  which  puts  in  issue  the  original  ownership  of  the 
testatrix  prior  to  the  accruing  of  defendant's  alleged  title 
by  adverse  iK)»^session.  There  is  no  call  in  this  case  to 
apply  the  nile  that  pleadings  are  to  be  liberally  con- 
strued to  accord  with  the  theory  on  which  evidence  has 
been  introduced.  The  evidence  of  the  defendant  puts 
nothing  in  issue  as  against  Helena  V.  W.  Knight's  title. 
No  injustice,  therefore,  can  be  done  in  this  case  by  re- 
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qoiriiig  him  to  put  hep  title  in  issue  by  express  terms. 
There  are  numerous  cases  where  a  negative  pregnant,  hav- 
ing been  treated  as  a  good  denial  at  the  trial,  is  so  treated 
on  appeal.  Here,  however,  the  party  who  won  on  the  issue 
presented  by  the  evidence  is  seeking  to  justify  alleged 
errors  in  the  manner  of  submitting  that  issue  by  saying 
that  it  does  not  make  any  difference  whether  or  not  that 
issue  was  rightly  tried ;  that  the  one  as  to  the  original  title 
was  made  by  the  pleadings  but  was  not  met  by  the  evi- 
dence, and  the  verdict  was  right  on  that  ground.  When 
such  technical  use  is  sought  to  be  made  of  a  pleading,  it 
should  itself  conform  to  technical  requirements. 

This  brings  us  to  the  consideration  of  the  second  ques- 
tion raised,  namely,  were  the  instructions  given  at  the 
trial  misleading  as  to  the  necessity  of  continuous  adverse 
possession?    We  see  no  reason  to  alter  the  conclusion  in 
that  respect  reached  at  the  other  hearing.    The  court  by 
its  sixth  instruction,  given  at  defendant's  request,  told  the 
jury,  in  substance,  that  if  the  cause  of  action  accrued  to 
the  plaintiff  more  than  ten  years  before  the  institution  of 
this  action,  then  it  was  barred.    As  a  matter  of  fact  there 
might  have  been  an  action  ten  years  previously  for  the  pos- 
session of  these  identical  premises  against  the  same  de- 
fendant; that  cause  of  action  might  have  been  interrupted 
in  various  ways;  the  defendant  might  have  removed  from 
these  premises,  and  simply  stayed  away  from  them.    While 
he  was  away  the  cause  of  action  would  have  been  inter- 
rupted.   He  might  have  entered  into  an  agreement  with 
the  plaintiff's  testatrix  to  pay  rent  and  while  such  prom- 
ise lasted  of  course  his  possession  would  not  be  adverse. 
The  cause  of  action  would  be  at  once  restored  in  the  first 
snpposed  case  when  he  returned  to  the  premises;  in  the 
second,  when  he  repudiated  his  agreement  and  refused  to 
continue  the  payment  of  rent.    This  sixth  instruction  seems 
to  leave  the  whole  element  of  continuity  in  the  adverse 
possession  entirely  out  of  the  statute  of  limitations,  and 
make  the  sole  test  the  mere  question  of  whether  a  cause 
of  action  for  these  same  premises  had  accrued  against  this 
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defendaat  ten  years  before  the  institution  of  the  present 
action. 

Each  party  in  this  case  appeals  to  the  conduct  at  the 
trial  and  what  took  place  as  establishing  his  own  construc- 
tion of  the  pleading.  The  question  of  title  in  the  plaintiff 
is  submitted  by  the  court  in  the  fourth  instruction  given  on 
the  court's  own  motion,  but  the  construction  contended  for 
by  tlie  plaintiff  called  for  such  a  submission  of  that  quea- 
tion.  While  there  is  no  denial  of  Helena  V.  W.  -Knight's 
title,  there  is  a  denial  in  express  terms  that  it  erer  de- 
veloped upon  the  plaintiff,  and -a  denial  of  plaintiff's  right 
of  possession. 

Counsel  say  that  the  plaintiff  in  this  case  could  not  be 
permitted  to  claim  the  advantage  of  the  opening  and  clos- 
ing which  would  be  theirs  only  if  their  case  was  denied, 
and  at  the  same  time  claim  that  tlieir  case  was  not  denied. 
There  is  no  force  in  this  contention.  So  long  as  the  devo- 
lution of  this  title  from  the  testatrix  to  the  plaintiff  was 
denied,  the  right  to  open  and  close  manifestly  belonged 
to  the  plaintiff,  and  there  can  be  no  force  in  the  claim  that 
the  submission  of  the  question  of  plaintiff's  title  and  right 
of  possession  to  the  jury  shows  that  Helena  V.  W.  Knight's 
title  was  treated  as  denied.  We  are  constrained  to  think 
that  if  the  action  of  the  trial  court  and  of  the  parties  at 
the  trial  is  to  be  taken  as  interpreting  this  pleading,  it 
certainly  must  be  taken  to  have  interpreted  them  to  the 
effect  that  Helena  V.  W.  Knight's  original  ownership  was 
undenied,  but  that  its  devolution  was  and  that  defendant 
was  claiming  by  adverse  possession. 

Nor  do  we  think  that  any  force  can  be  given  to  the  fact 
that  the  first  answer  filed  by  the  defendant  in  this  case 
was  a  general  denial.  After  filing  such  answier  he  seems 
to  have  been  alarmed  at  the  possibility  of  not  being  per 
mitted  to  introduce,  under  such  a  plea,  his  evidence  of 
adverse  possession,  and  he  thereupon  resorted  to  the  allega- 
tions in  the  answer  which  we  have  recited.  The  making 
of  such  an  answer  is  manifestly  an  abandonment  of  the 
first  one,  and  the  court  and  the  parties  were  evidently  jiisti- 
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fled  in  holding  that  the  trial  was  conducted  upon  the 
amended  answer,  which  was  the  only  one  mentioned  in  the 
instructions  or  appealed  to  in  the  trial. 

The  proposition  that  the  motion  for  a  new  trial  and  the 
petition  in  error  do  not  raise  the  objection  which  is  now 
made,  namely,  that  Mrs.  Knight's  original  title  was  not 
put  in  issue,  seems  to  us  also  to  have  little  force.  It  was 
not  necessary  that  it  should  be  so  raised.  The  question  is 
not  now  raised  except  by  the  defendant  in  error,  who 
brings  it  forward  as  a  reason  why  errors  committed  in  the 
course  of  submitting  to  the  jury  the  issue  of  adverse  posr 
session  should  now  be  disregarded.  When  the  plea  is 
raised  that  these  errors  could  have  no  force  because  the 
verdict  is  right  and  no  evidence  of  title  was  introduced,  it 
is  time  enough,  then,  for  the  plaintiff  in  error  to  reply  that 
that  title  was  not  disputed  by  the  answer. 

It  is  recommended  that  the  former  conclusion  be  ad- 
hered to. 

EntKPATBiOK  and  Lobingieb^  00.,  concur. 

By  the  Oonrt:  For  the  reasons  stated  in  the  forgoing 
opinion^  the  former  conclusion  is  adhered  to. 

FOBMHB  DBOISION  ADHBRBD  TO. 


Omaha  BBinoB  &  TsRMif^AL  Bailwat  Oompany  y.  David 
0.  Whitney,  Jr.,  it  al.* 

Fujd  Apbo.  9, 1901.    Na  12,710. 

1.  17m  of  Land  by  BaUway  Company:  Gonssnt  of  Ownsb.  Where  a 
ratiway  company,  haTln^r  no  estate  in  land,  places  on  it,  with  the 
knowledge  and  consent  of  the  owner,  an  embankment,  riprapplng, 
tiee  and  rails,  and  maintains  and  uses  such  track  for  its  owli 
pnrpooes,  without  objection  from  the  owner,  such  track  remains 
the  property  of  the  railway  company  in  the  absence  of  any  agree- 

*  Rehearing  allowed.    Judgment  modifled.    See  opinion,  p.  399,  poMt 
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ment  to  the  contrary  and  of  any  intention  on  its  part  to  make 
such  track  appurtenant  to  the  real  estate. 

2.  Implied  Agrreement.     Under  such  circumstances,  an  agreement  by 

the  licensor  that  the  track  shall  remain  the  property  of  the  rail- 
way company  is  implied.    Fischer  v.  Johnson,  106  la.  181. 

3.  Railway  Company:   Agreement:    Deed:    Bstoppel.    Where  the  rail- 

way company,  before  constructing  its  track,  has  settled  a  dispute 
as  to  the  boundaries  with  the  owner  of  the  land,  by  the  terms  of 
which  settlement  deeds  are  to  be  made  by  each  party  to  the  other 
of  their  respective  holdings,  the  fact  that  such  deed  is  not  made 
until  after  the  construction  of  the  track,  and  by  its  terms  con- 
veys the  land  '*aifd  all  appurtenances  thereto  belonging,"  will  not 
prevent  the  railway  company  or  its  grantees  from  showing,  as 
against  the  owner  and  his  grantees  with  notice,  the  true  state  of 
the  title,  when  the  track  was  built;  nor  will  such  deed  carry  the 
ownership  of  the  tracks,  they  not  being  expressly  mentioned,  and 
not  being  legally  appurtenant  to  the  owner's  estate. 

4.  Condemnation  Procaedings:    Dahaobs:    Value  of  Tback.     In  con- 

demnation proceedings  by  the  grantee  railway  company  to  obtain 
a  right  of  way  over  the  land,  the  value  of  the  track  should  not  be 
added  to  the  owner's  damages  for  the  taking  of  the  land,  the 
railway  company  having  remained  continuously  in  possession, 
since  the  first  construction  of  the  track  by  itself  and  its  grantor 

Error  to  the  district  court  for  Douglas  county:  J.\cob 
Fawcett^  District  Judge.    Affirmed  w  part. 

John  C,  Wharton^  William  Baird,  Edgar  A,  Baird  and 
Clair  J,  Baird  J  for  plaintiff  in  error. 

Frank  H.  Gaines ^  James  E.  Kelby  and  John  A.  Story, 
contra. 

Hastings,  O. 

The  question  in  this  case  is  the  ownership  of  certain 
railroad  embankments,  riprapping,  rails  and  ties  of  an 
agreed  value  of  |3,979,  which  are  upon  the  premises  in  Ea»t 
Omaha  sought  by  the  plaintiff  in  error  to  be  condemned 
for  its  right  of  way.  The  track  was  originally  laid  in 
1889  and  1890  by  the  Union  Pacific  Railroad  Company. 
The  riprapping  was  placed  in  1891,  and  the  Union  Pacific 
Company  operated  the  line  until  March,  1894,  when  the 
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plaintiff  in  error  acquired  it  by  assignment  from  the 
Union  Pacific  Company,  through  the  Nebraska  Construc- 
tion Company,  under  a  decree  of  the  United  States  court, 
in  connection  with  other  portions  of  the  same  line,  and 
in  consideration  of  the  sum  of  f  85,000.  In  accordance  with 
this  decree,  and  upon  the  payment  of  the  $85,000,  the- 
Union  Pacific  Company  turned  over  tx>  the  bridge  and 
terminal  company  about  seven  miles  of  trackage,  and  the 
bridge  and  terminal  company  went  into  possession,  and 
have  used  and  occupied  it  ever  since.  Neither  the  Union 
Pacific  Comi)any  nor  the  bridge  and  terminal  company 
made  any  claim  to  possessing  the  right  of  way  over  the 
premises  on  which  this  particular  portion  of  track  was 
located,  and  in  May,  1900,  the  bridge  and  terminal  com- 
pany filed  in  the  county  court  of  Douglas  county  its  peti- 
tion, alleging  that  it  was  duly  incorporated  under  the  laws 
of  the  state  of  Nebraska  as  a  railroad  company,  and  for 
the  purpose  of  constructing  a  railroad  bridge  over  the 
Missouri  river,  and  operating  a  railway  line  between  the 
cities  of  Council  Bluffs  and  Omaha,  and  that  a  part  of  its 
road  was  located  over  the  land  in  question  in  these  pro- 
ceedings. Appraisers  were  appointed,  who  returned  an 
assessment  of  the  value  of  the  land  sought  to  be  taken.  An 
appeal  was  taken  from  their  assessment  by  the  owners  of 
the  lands,  and  a  hearing  had,  and  the  value  of  the  lands 
taken  was  assessed  at  $9,614.50.  From  this  finding  as  to 
the  value  of  the  lands  no  appeal  has  been  taken.  The 
question  as  to  the  ownership  of  the  railway  trackage  over 
it,  for  the  securing  of  the  location  for  which  the  condemna- 
tion proceedings  were  taken,  was,  by  stipulation,  separately 
tried,  and  the  court  found  that  the  railway  trackage,  em- 
bankments and  riprapping,  of  the  agreed  value  of  $3,979, 
was  the  proi)erty  of  the  owners  of  the  land,  and  not  of  the 
bridge  and  terminal  company,  and  added  to  the  damages 
returned  by  the  jury  the  sum  of  $3,979.  A  motion  for  new 
trial  having  been  overruled,  from  this  last  portion  of  the 
judgment  error  proceedings  were  taken,  and  the  question 
now  in  this  action  is  simply  the  ownership  of  this  partic- 
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ular  portion  of  the  railroad  track,  embankments  and  rip- 
rapping. 

The  title  of  the  defendants  in  error  to  these  premises  is 
by  virtue  of  dei»ds  from  the  Council  Bluffs  &  Nebraska 
Ferry  Company  and  from  Anthony  W.  Street,  its  trustee, 
made  in  December,  1892.  Just  previous  to  these  convey- 
ances, and  as  preliminary  to  them,  the  Union  Pacific  Com- 
pany made  in  December,  1892,  to  Street,  a  deed  reciting 
that  tliere  had  been  certain  controversies  between  the 
Union  Pacific  Railroad  Company,  the  East  Omaha  I^and 
romiNiiiy,  the  Council  Bluffs  &  Nebraska  Perry  Company, 
and  iVnthony  W.  Street,  its  trustee,  with  respect  to  the 
ownei-ship  of  certain  lands  in  the  county  of  Pottawattamie 
and  state  of  Iowa ;  that  in  a  suit  pending  between  the  said 
parties  in  the  circuit  court  of  the  United  States  for  the 
district  of  Nebraska,  to  settle  their  respective  interests  in 
such  real  estate,  the  parties  had  settled  their  respeedve 
interests  in  such  real  estate,  and  determined  the  portions 
belonging  to  each,  and  in  such  settlement  the  Union  Pa- 
cific Railroad  Company  had  agreed  to  convey  these  prem- 
ises in  question  to  such  persons  as  the  ferry  company  and 
Street,  its  trustee,  should  designate,  and  that  said  Anthony 
W.  Street,  trustee,  had  been  designated  as  such  grantee; 
that  the  Union  Pacific  Company,  therefore,  in  considera- 
tion of  the  sum  of  |1  and  of  the  premises  aforesaid, 
"granted,  bargained,  sold,  demised  and  quitclaimed,  and 
by  these  presents  does  grant,  bargain,  sell,  demise  and 
quitclaim,"  to  Street,  the  lands  on  which  this  railroad 
track  is  situated.  The  deeds  of  the  ferry  company  and  of 
Street  to  defendants  each  contained  the  proviso,  'Subject 
also  to  right  of  way,  if  any,  fifty  feet  wide,  now  occupied 
by  tracks  of  Union  Pacific  Railroad  Company." 

It  i^  clear  that  the  railway  company  constructed  this 
track,  and  did  so  after  the  settlement  of  1889.  It  is  clear 
that  both  the  ferry  company  and  Street  were  aware  of  snch 
construction,  and  of  the  presence  of  the  railroad  track 
upon  these  premises,  and  the  continuance  in  their  use  by 
the  Union  Pacific  Company.    They  discontinued  their  in- 
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junction  proceedings  against  such  use  of  their  land  as  a 
part  of  the  settlement  of  1889.  The  assignment  of  the 
Union  Pacific  Company's  interest  in  this  trackage  to  the 
East  Omaha  Land  Company  was  pursuant  to  a  decree  of 
court,  as  stated  before,  and  on  the  same  day  the  East 
Omaha  Land  Company  assigned  its  right  in  the  trackage 
to  the  Nebraska  Construction  Company,  which  at  once  as- 
signed to  the  bridge  and  terminal  company,  plaintiff  in 
error. 

The  question  presented,  therefore,  is  simply,  whether  or 
not^  after  the  settlement  of  the  "divers  controversies  and 
disputes''  between  the  Union  Pacific  Company  and  the 
East  Omaha  Land  Company  and  the  Council  Bluffs  and 
Nebraska  Ferry  Company,  in  1889,  and  after  the  making 
of  the  deed  by  the  Union  Pacific  Company  in  1892,  it  still 
retained  its  ownership  of  1,251  feet  of  trackage,  embank- 
ments and  riprapping  on  this  land  which  purported  to  be 
conveyed  by  the  deed.  If  the  deed  conveyed  the  track  to 
Street,  as  it  assumed  to  convey  the  land  on  which  it  was 
^situated,  then  Street's  deed  to  defendants  carried  the 
track  to  them,  and  their  judgment  for  its  value  is  right. 

It  is  true  that  neither  party  will  quite  admit  that  this  is 
the  sole  question  in  the  case;  or,  rather,  after  doing  so, 
each  seeks  to  indicate  a  line  of  retreat  The  plaintiff,  after 
admitting  that  this  land  in  question  is  embraced  within 
the  limits  of  the  specific  description  in  the  deed  of  the 
Union  Pacific  Company  to  Street,  urges  that  it  is  excluded 
by  the  recital  that  the  conveyance  is  of  certain  lands  "in 
Pottawattamie  county,  in  the  state  of  Iowa,"  whereas  these 
lands  are  in  Nebraska.  It  seems  unnecessary  to  discuss 
this  contention.  The  specific  description  will  control  the 
general  recital.  There  seems  no  doubt  as  to  the  intention 
of  the  parties  as  gathered  from  the  instruments  and  the 
facts  to  which  it  is  to  be  applied. 

The  defendants  urge  that  the  decree  under  which  the 
trackage  was  assigned  to  the  plaintiff,  relates  to  trackage 
on  **lands  of  the  East  Omaha  Land  Company";  that  the 
decree  found  the  |85,000,  in  consideration  of  which  the 
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assignment  was  made,  was  the  amount  of  a  lien  held  for 
expenditures  by  the  Union  Pacific  Company  on  lands  of 
the  East  Omaha  Land  Company  in  laying  tracks  under  a 
contract  for  the  latter  company's  accommodation.  But 
they  admit  that  this  track  in  question  is  specifically  in- 
cluded in  the  description.  They  admit  that  the  track  was 
laid  under  the  Union  Pacific's  contract  with  the  land  com- 
pany, which  included  an  agreement  by  the  latter  to  furnish 
right  of  way.  The  decree  and  assignment  were  evidently 
a  settlement  of  the  entire  transaction,  and  included  in 
specific  terms  the  transfer  of  any  rights  the  railroad  com- 
pany had  in  this  piece  of  track.  In  the  case  of  this  decree 
and  assignment,  as  in  that  of  the  deed  to  Street,  the  specific 
description  and  the  intentions  of  the  parties  should  con- 
trol a  general  recital. 

One  other  point  made  by  the  plaintiflf,  aside  from  the 
construction  of  this  deed,  should  also  be  noted.  This  is 
the  claim  that  in  certain  cases  where  a  railroad  company 
has  xiithout  rights  entered  upon  land  and  put  do\sTi  its 
track,  on  sulisequently  entering  proceedings  to  condemn  ft, 
takes  the  premises  as  they  were  when  it  entered  upon 
them.  Its  right  of  eminent  domain  clothes  it  with  a  quasi 
public  character,  and  the  evident  use  and  purpose  of  the 
taking  prevents  any  presumption  of  an  intention  to  dedi- 
cate as  a  part  of  the  owner's  realty  the  things  attached  to 
the  soil.    It  seems  clear  that  such  is  not  this  case. 

In  this  case,  the  track  was  laid  under  an  agreement  with 
the  East  Omaha  Land  Company  and  for  its  accommoda- 
tion, and  not  with  a  view  to  acquiring  any  right  of  Tvay  by 
the  railroad  company.  The  right  of  way  was  to  be  fur 
nished  by  the  land  company,  and  the  railroad  retained  the 
ownership  of  its  track,  as  the  $85,000  decree  shows.  K 
would  not  seem  that  under  such  circumstances  the  right  of 
seizure  for  public  purposes  would  apply. 

In  any  event,  any  inchoate  right  derived  from  taking  the 
land  and  laying  track  upon  it  would  pass  under  this  deed 
of  December,  1892,  to  Street,  if  the  terms  of  the  deed  and 
the  circumstances,  taken  together,  indicate  such  an  inten- 
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tion.  We,  therefore,  do  not  hesitate  to  say  that  the  sole 
question  is  whether  or  not  the  track  in  question  went  to 
Street,  as  trustee,  by  the  railroad  company's  deed  of  De- 
cember, 1892.  If  it  did,  of  course,  there  is  no  question  that 
it  went  to  defendants  by  Street's  deed  to  them,  notwith- 
standing the  express  proviso  in  Street's  deed  to  them,  "sub- 
ject also  to  right  of  way,  if  any,  over  said  premises  fifty  feet 
wide,  now  occupied  by  tracks  of  Union  Pacific  Railroad 
Company."  On  the  other  hand,  it  seems  that  this  proviso 
was  ample  to  preserve  to  the  railroad  company  and  to  its 
grantee,  the  plaintiff,  any  rights  which,  under  all  the  cir- 
cumstances, the  railroad  company  retained  as  against 
Street 

The  trial  court  in  this  present  case  held  that  the  deed 
conveyed  to  Street  all  lae  rights  of  the  Union  Pacific  Com- 
pany, including  everything  which  was  attached  to  the  soil, 
inasmuch  as  the  deed  made  no  reservations.  Plaintiff  in 
error  claims  that  the  deed  was  made  merely  pursuant  to  the 
settlement  of  1889,  and  that  the  track  was  laid  after  the 
settlement  was  completed;  that  the  railroad  company  in- 
tended, as  the  recitals  of  the  deed  and  the  circumstances  of 
its  making  show,  merely  to  acknowledge  that  it  had  no 
interest  in  the  land,  and  did  not  mean,  and  was  not  under- 
stood to  mean,  to  abandon  its  claim  to  the  trackage,  em- 
bankments and  riprapping,  which  had  been  built  at  the 
Union  Pacific  Company's  expense,  with  Street's  full  knowl- 
edge and  concurrence. 

The  identical  question  here  was  before  the  Iowa  su- 
preme court  in  Van  Husen  v.  Omaha  B,  &  T.  R,  Co.,  118 
la.  366,  92  N.  W.  47.  The  portion  of  this  same  track 
really  lying  in  the  state  of  Iowa  was  held  to  have  passed 
to  Street  under  the  railroad  company's  deed  of  December, 
1892,  and  from  him  to  the  defendants.  This  conclusion  is 
reached  on  the  gi:ound  that  the  description  in  tlie  deed  does 
•  not  disclose  any  ambiguity;  that  its  terms  are  clearly  suflS- 
dent  to  include  the  track,  embankments,  and  riprapping, 
which  are  all  appurtenant  to  the  land,  and  therefore  no 
evidence  can  be  adduced  to  show  any  other  intent  than  to 
include  them. 
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It  IB  held  that  the  embankment  thrown  up  out  of  the 
soil  itself  was  certainly  a  part  of  the  real  estate.  The  ties 
and  rails  and  the  riprapping  are  distinctly  and  strongly 
attached  to  the  land.  It  is  by  the  Iowa  court  conceded  tiat 
where  such  materials  are  attached  by  one  not  the  owner, 
they  do  not,  in  a  proper  case,  become  part  of  the  realty. 
Here  it  is  found  by  the  Iowa  court  that  they  do,  because 
they  must,  as  against  one  who  conveys  that  land  togeth« 
with  all  "appurtenances  hereunto  belonging,"  be  held  to 
pass  in  the  absence  of  any  reservation. 

The  Iowa  court  grants  the  doctrine  that  one  who,  by 
sufferance  of  the  owner,  erects  improvements  for  his  own 
use  on  the  land  of  another,  retains  their  ownership  in  the 
absence  of  any  restricting  condition,  and  may  remove  them, 
or,  if  a  railroad  company,  may  institute  condemnation  pro- 
ceedings, and  acquire  the  land  without  paying  the  owner, 
who  never  had  a  right  in  them,  for  their  value.  But  it 
finds  that  such  doctrine  introduces  no  reservations  into 
a  deed.  It  finds  the  question  at  issue  a  very  narrow  one, 
and  wholly  settled  by  the  doctrine  of  estoppel.  It  says  that 
the  railroad  company's  deed,  if  it  did  not  convey  this  road- 
bed, conveyed  nothing,  and  neither  it  nor  its  grantees 
should  be  permitted  to  claim  this.  It  concedes  that  but  for 
the  estoppel  in  this  deed  the  Union  Pacific  Company  and 
its  grantees  would  be  at  liberty  to  claim  this  embankment, 
track  and  riprapping  so  far  as  it  consists  of  material 
brought  there  by  the  company,  and  is  the  result  of  its 
efforts,  as  personal  property.  8t  Louis,  K.  &  8.  TV.  K  Go. 
V.  Nyce,  61  Kan.  394,  59  Pac.  1040,  48  L.  R.  A.  241;  Justice 
V.  Ncsquehoning  V.  R,  Co.,  87  Pa.  St.  28. 

The  Iowa  court  finds  the  reservations  in  the  deeds  of  the 
ferry  company  and  of  Street  of  no  importance,  as  they 
neither  recognize  nor  affirm  a  right  in  the  Union  Pacific 
Company.  Evidently,  they  are  of  no  importance  if  the 
main  thesis  of  the  Iowa  decision  is  allowed,  namely,  that 
the  deed  of  1892  left  no  rights  in  the  Union  Pacific  Com- 
pany as  regards  this  portion  of  the  tracks  it  was  using  and 
continued  to  use.    If,  howerver,  there  was  no  such  estoppel 
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as  regards  Street  wrought  by  the  deed  to  him  against  the 
railroad  company's  claiming  an  ownership  of  the  track,  it 
would  seem  that  the  acceptance  of  these  subsequently  made 
deeds  would  prevent  defendants  from  claiming  more  rights 
than  he  had. 

We  entirely  agree  with  the  Iowa  court  that  the  question 
here  turns  upon  the  effect  of  this  deed.  We  entirely  dis- 
agree as  to  the  particular  estoppel  which  defendants  may 
rely  on.  A  deed  which  recites  that  it  is  made  in  considera- 
tion of  a  previous  agreement  that  the  maker  should  be 
deemed  to  have  no  title  to  the  lands  purporting  to  be  con- 
veyed, can  hardly  constitute  an  estoppel  against  the  gran- 
tor^s  asserting,  as  against  the  grantee,  that  between  the 
time  of  making  the  agreement  and  that  of  executing  the 
deed  he  had  no  title,  especially  when  in  fact  he  never  had 
one. 

The  agreement  of  1889  does  not,  in  terms,  say  that  the 
jailroad  company  had  no  title.  .It  does,  however,  recite 
that  in  settlement  of  litigation  over  the  title  and  boundary 
of  lands  the  three  parties  have  mutually  agreed  to  convey 
certain  portions  to  each  other.  The  making  of  this  agree- 
ment certainly  was  an  abandonment  of  any  claim  or  title 
on  the  railroad's  part  to  this  land.  As  against  Street,  who 
was  a  party  to  the  agreement,  it  was  certainly  at  liberty 
thereafter  to  say  that  any  improvement  put  by  it  sub- 
sequently on  the  land  with  his  knowledge  and  consent 
was  not  so  placed  by  it  as  owner,  and  did  not  become  ap- 
purtenant to  the  soil. 

Defendants  are  in  no  better  position  than  Street.  The 
railroad  company  was  in  possession  of  its  improvements. 
In  this  state  it  has  been  held  that  the  continued  possession 
of  a  grantor  is  notice  to  the  world  of  any  interest  he  sHli 
retains  in  the  land,  even  contrary  to  the  express  recitals 
of  his  deed.    Kahre  v.  Rundle,  38  Neb.  315. 

The  reservations  in  the  deeds  of  defendants  expressly 
told  them  that  their  grantor  was  not  covenanting  against 
claims  of  the  railroad  company,  and  that  defendants  were 
getting  only  such  rights  as  Street  and  the  ferry  company 
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face  of  such  instrument,  by  way  of  recital  or  averment,  either 
in  express  terms  or  by  necessary  implication,  that  he  is  seized 
or  possessed  of  a  particular  estate  in  the  premises  conveyed,  then 
such  grantor  and  all  persons  claiming  under  him  are  ever  after- 
ward estopped  from  denying  that  he  was  so  seized  and  possessed 
at  the  time  he  made  such  conveyance.  Hagensick  v.  Castor,  53 
Neb.  495. 

6.  Eminent  Domain:  ^eed:  Road-bed:  Ties  and  Rails:  Fixtubes.  A 
railroad  corporation,  under  an  agreement  with  a  land  company 
to  furnish  the  latter  certain  trackage  facilities,  entered  upon  land 
belonging  to  a  third  party  and  constructed  a  road-bed  and  rail- 
way-tracks thereon,  and  occupied  and  used  the  same  as  a  licensee. 
Afterwards  negotiations  were  entered  into  for  the  sale  of  the 
real  estate,  a  part  of  which  was  thus  occupied,  by  the  owner  to  a 
purchasing  syndicate.  During  the  negotiations  a  deed  for  the 
Ian  1  on  which  the  improvement  was  made  was  requested  and  ob- 
tai- .'»d  from  the  railroad  company,  which  was  executed  and 
delivered  so  as  to  consummate  the-  sale,  and  in  pursuance  of  a 
prior  agreement  with  the  landowner,  in  settlement  of  existing 
controversies  over  land  boundaries,  and  which  conveyance  con- 
tained no  reservation  or  exception,  and  ran  to  the  owner,  who 
in  turn  conveyed  to  the  purchasing  syndicate.  Held,  (1)  Tbat 
In  proceedings  begun  thereafter  by  those  claiming  under  and 
through  the  railroad  corporation  to  condemn  a  right  of  way 
along  where  such  embankment  was  constructed,  the  title  to 
the  embankment  or  road-bed  thus  constructed  had  passed  by 
such  conveyances,  and  that  the  owners  of  the  land  were  entitled 
to  recover  the  value  of  the  road-bed  In  Such  proceedings;  (2) 
that  the  ties  and  rails  constituting  the  railway-track  had  not, 
under  the  circumstances  disclosed  in  the  record,  lost  their  char- 
acter as  personal  property  in  the  nature  of  removable  trade  fix- 
tures, and  remained  the  property  of  the  railroad  company  and 
those  claiming  under  it,  the  value  of  which  should  not  be  in- 
cluded in  the  award  to  the  landowners  in  such  condemnation 
proceedings. 

HOLCOMB,  O.  J. 

This  cause  is  submitted  on  rehearing.  The  object  of  the 
action  b(»jj:un  in  the  lower  court  was  to  condemn  real 
estate,  for  ri^jlit  of  way  purposes,  belonging  to  the  defend- 
ant in  error,  a  syndicate  owning  land  in  East  Omaha.  On 
the  right  of  way  sought  to  be  condemned,  there  existed  at 
the  time  an  embankment  of  earth  thrown  up  for  a  road- 
bed, with  rii)rapi>ing  to  protect  it  from  the  ravages  of  the 
Missouri  river,  and  overlaid  with  ties  and  rails,  thus  con- 
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stituting  a  completed  railPoa&-traek.  The  road-bed  had 
been  constructed  by  the  Union  Pacific  Railroad  Company 
under  an  agreement  with  the  East  Omaha  Land  Company, 
for  the  purpose  of  furnishing  trackage  facilities  in  that 
vicinity.  The  bone  of  contention  is  the  ownership  of  the 
road-bed  thus  constructed,  and  whether  in  the  condemna- 
tion proceedings  the  plaintiff  in  error,  the  Omaha  Bridge 
and  Terminal  Company,  shp'l  be  obliged  to  pay  to  the 
owners  of  the  real  estate  the  value  of  the  improvements 
thus  constructed,  which  has  been  agreed  upon  by  stipula- 
tion, in  addition  to  the  value  of  the  land  taken,  as  if  no 
such  improvements  had  been  placed  thereon. 

In  the  former  opinion,  formulated  by  one  of  the  comnais- 
sioners,  it  was  held  that  the  syndicate  was  not  entitled  to 
recover  the  value  of  the  road-bed,  ties  and  rails  overlying 
the  same,  as  an  element  of  the  damages  sustained  by  reason 
of  the  appropriation  of  the  real  estate.  Omalia  B.  d  T, 
R,  Co.  V,  Whitney^  ante^  p.  389.  The  conclusions  hereto- 
fore peached  run  counter  to  an  opinion  of  the  supreme 
court  of  Iowa  shortly  before  handed  down  in  a  case  be- 
tween the  same  parties  and  involving  an  identical  state  of 
facts,  and. calling  for  the  application  of  the  same  prin- 
ciples of  law.  Van  Husen  v.  Omaha  B,  d  T.  R,  Go.^  118 
la.  366,  92  N.  W.  47.  The  anpmalous  condition  in  which 
the  litigants  find  themselves  by  reason  of  these  two  de- 
cisions does  nothing  more  than  to  perhaps  emphasize  the 
fact  that  the  courts  sometimes  err,  as  does  fallible,  mortal 
man  in  other  fields  of  human  activities.  Because  of  the 
diflferent  conclusions  reached  by  the  two  opinions  referred 
to,  we  have  felt  it  incumbent  ui)on  us  to  give  to  the  con- 
troversy more  than  the  usual  degree  of  investigation  and 
consideration. 

Our  attention  is  earnestly  challenged  by  counsel  for 
owners  of  the  land  to  the  proposition  that  in  the  former 
opinion  there  was  a  failure  to  give  to  the  deed  of  the  rail- 
road company  to  their  immediate  grantor,  which  was  ex- 
ecuted after  the  railroad-track  had  been  constructed  by 
that  company,  the  weight  and  importance,  the  nature  and 
30 
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character  of  the  instrumeift  and  the  drcumstances  8Q^ 
rounding  its  eKecution  and  delivery,  demanded.  It  is 
urged,  with  apparent  sincerity  and  much  plausibility,  that 
the  legal  status  of  the  i>arties  is  to  be  controlled  and  de- 
termined almost  wholly  by  this  instrument,  which,  it  is 
asserted,  conveyed  unreservedly  and  without  exceptions  or 
qualifications  the  full  and  absolute  right  and  title  of  the 
railroad  company  in  and  to  the  disputed  property,  and 
every  part  thereof,  to  the  grantor  of  the  syndicate,  and  that 
the  railroad  company  and  those  claiming  under  and 
through  it,  including  tJie  bridge  company,  the  defendant  in 
error,  are  estopped  and  can  not  be  heard  to  say  that  the 
railroad  company  did  not  have  title  to  the  road-bed  when  it 
made  its  said  deed  of  conveyance,  nor  to  deny  that  all  in- 
terest and  property  rights  therein  passed  by  such  convey- 
ance. It  is  urged  uiK>n  us  that  at  the  time  of  the  negotia- 
tions for  the  purchase  of  the  land  by  the  syndicate,  a  part 
of  which  it  is  sought  to  have  condemned,  and  on  which 
the  road-bed  is  constructed,  before  the  negotiations  w«« 
consummated,  and  as  a  condition  upon  which  the  sale  was 
made,  a  conveyance  such  as  was  made  was  demanded  by 
the  syndicate;  and  that  when  executed  in  pursuance 
thereof,  without  exception  or  reservation,  the  grantees  re- 
lied  upon  the  deed  as  conveying  the  full  and  absolute  title 
to  the  real  property  included  therein,  and  every  part 
thereof,  and  the  appurtenances  thereunto  belonging,  and 
that,  relying  upon  the  muniments  of  title  thus  shown,  they 
purchased  the  real  estate,  the  embankment,  and  riprapjang 
thereon,  constituting  the  road-bed  now  in  controversy,  and 
that  the  railroad  company  and  the  bridge  company,  as  its 
successor  in  interest,  are,  under  the  circumstances,  barred 
and  estopped  from  denying  that  the  railroad  company  had 
no  title  to  the  real  property  thus  attempted  to  be  con- 
veyed, and  did  not  in  fact  convey  its  title  and  interest 
herein,  including  the  said  embankment  or  road-bed. 

The  former  opinion  proceeds  upon  th^  theory  that  the 
railroad  company  had  constructed  the  road-bed  in  con- 
troversy under  an  agreement  with  the  land  company  for 
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trackage  facilities  on  lands  not  its  own,  and  that  such 
track,  including  the  road-bed  or  embankment,  notwith- 
standing the  deed  mentioned,  remained  the  property  of 
the  railroad  company,  and  that  the  improvement  thus 
made,  which  in  fact  was  appurtenant  to  the  real  estate  on 
which  located,  yet  legally  it  was  not  so  appurtenant,  and 
remained  the  property  of  those  constructing  it^  and  was 
owned  and  occupied  by  them  as  a  licensee  under  an  im- 
plied agreement  with  the  owner  of  the  land  that  it  should 
remain  the  property  of  the  railroad  company,  and  because 
thereof,  in  the  condemnation  proceedings,  the  value  of  the 
track,  including  the  embankment  and  riprapping,  could 
not  be  recovered  by  the  owners  of  the  realty  as  a  proper 
element  of  damages,  in  determining  the  value  of  the  land 
taken  for  right  of  way  purposes.  It  is  also  held  tUat  the 
railroad  company  never  having  been  in  fact  the  owner  of 
the  real  estate  described  in  the  deed  of  conveyance,  or,  if 
it  ever  wafi,  it  had,  before  the  construction  of  the  road-bed 
in  controversy,  relinquished  it«  right  and  title  thereto 
under  an  agreement  hereafter  to  be  noticed,  so  that  its 
conveyance  by  deed  of  the  real  property  on  which  the  track 
IB  constructed  amounted  to  no  more  than  a  release  and' 
quitclaim  of  title,  and  that  under  all  the  circumstances  it, 
or  those  claiming  through  it,  were  not  estopped  from  deny- 
ing that  it  had  title,  nor  from  showing  the  ti'ue  situation 
with  respect  to  the  ownership  and  title  to  the  real  prop- 
erty, and  to  the  improvements  placed  thereon  by  the  con- 
struction of  the  railroad-track. 

The  facts,  briefly  stated,  as  gleaned  from  the  record,  are 
these :  In  1889  the  land  now  owned  by  the  syndicate  was 
claimed  by  one  Anthony  W.  Street  for  himself,  or  as  trus- 
tee for  the  Council  BluflFs  &  Nebraska  Ferry  Company.  At 
that  time  the  railroad  company,  under  a  contract,  agree- 
ment or  arrangement  with  the  East  Omaha  Land  Com- 
pany, undertook  to  furnish  for  the  latter  company  certain 
trackage  facilities  to  and  over  its  own  lands  in  East 
Omaha;  the  land  company  to  furnish  title  to  the  lands 
upon  which  the  tracks  were  to  be  laid.    The  boundaries 
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of  the  lands  over  which  the  tracks  were  to  be  constructed 
appear  to  have  been  in  controversy.  When  construction 
work  was  begun,  Street  and  the  ferry  company  b^n  an 
action  to  enjoin  the  railroad  company  from  constructing  a 
road-bed  and  laying  its  tracks  on  the  lands  claimed  by  the 
former,  and  at  the  same  time  began  an  action  in  the  federal 
court  against  the  land  company,  the  object  of  which  was 
to  have  adjusted  the  disputed  boundaries,  and  to  quiet 
title  to  the  lands  claimed  by  the  plaintiff  in  that  action. 
From  what  followed,  it  is  obvious  that  a  tract  of  real  estate 
lying  in  East  Omaha,  on  each  side  of  the  Iowa  and  Ne- 
braska boundary  line,  was  claimed  in  separate  parts  by 
the  railroad  company,  the  land  company  and  the  ferry 
company,  or  Street  as  its  trustee.  It  is  not  made  to  appear 
what  particular  tract  included  in  the  whole  was  claimed 
by  each  or  either  of  the  contestants.  An  agreement  was 
entered  into  by  the  three  parties  whereby  a  settlement  and 
final  adjustment  of  all  the  controversies  growing  out  o( 
the  conflicting  claims  was  had,  and  for  an  adjudication  of 
which  the  suits  mentioned  were  instituted.  A  duly  ex- 
ecuted contract  was  entered  into,  under  the  terms  of  whieJi 
certain  portions  of  the  real  estate  in  controversy,  as 
therein  described,  were  by  the  others  to  be  conveyed  to  each 
of  the  respective  parties,  the  suits  dismissd,  and  a  release 
given  of  all  damages  on  account  of  the  commencement  of 
the  same.  The'  land  company  and  the  ferry  company 
agreed  to  make  their  separate  deeds  for  certain  lands 
therein  described  to  the  railroad  company.  The  railroad 
and  the  land  company  agreed  to  make  their  separate  deeds 
to  the  ferry  company  of  certain  of  the  lands  as  therein 
described,  this  part  of  the  agreement  to  convey  describius 
the  land  on  which  the  road-bed  and  embankment  now  in 
controversy  was  constructed.  The  land  company  agreed 
to  make  its  deed  to  other  of  the  land  in  controversy  to  tlie 
ferry  company  or  a  trustee  for  the  use  and  benefit  of  its 
stockholders,  and  the  ferry  company  agreed  to  make  to  the 
land  company  a  deed  for  certain  other  of  the  land  in  con- 
troversy ;  the  agreement  for  these  several  deeds  of  cwivq^ 
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anceB  manifestly  coyering  and  including  all  of  the  lands  in 
controversy  to  which  either  of  the  parties  laid  any  claim 
of  title  when  the  injunction  suit  and  the  suit  to  quiet  title 
were  begun.  After  the  execution  of  the  agreement  men- 
tionedy  the  railroad  company  resumed  the  construction  of 
the  road-bed  and  track  under  its  agreement  with  the  land 
company,  the  part  in  controversy  being  constructed  on 
the  land  which  by  the  tripartite  agreement  belonged  to 
and  was  to  be  conveyed  to  the  ferry  company  or  Street, 
its  trustee;  such  construction  work  continuing  from  time 
to  time  until  1890,  when  it  was  completed,  and  since  which 
a  railroad-track  has  been  maintained  thereon.  In  1892 
Street  sold  the  land  to  the  syndicate,  who  are  defendants 
in  error.  In  consummating  the  sale  a  deed  was  required 
from  the  Union  Pacific  Railroad  Company,  which  was  ex- 
ecuted and  delivered  to  Street,  and  Street,  in  turn,  con- 
veyed to  the  syndicate.  At  the  same  time  the  East  Omaha 
Land  Company  conveyed,  by  deed  in  all  essential  features 
the  same  as  the  railroad  company^s,  the  land  in  contro- 
versy, with  other  lands,  direct  to  the  purchasing  syndicate. 
The  rights  of  the  syndicate  are,  therefore,  such  as  it  ac- 
quired by  its  purchase  from  Street,  which  included  what- 
ever title  he  held  in  his  own  right  or  as  trustee,  including 
those  rights  which  he  acquired  from  the  railroad  company 
by  its  deed  above  referred  to,  and  also  whatever  rights 
were  transferred  by  the  deed  of  the  land  company  to  the 
syndicate,  executed  and  delivered  at  the  same  time. 

Thereafter,  in  1894,  hj  a  decree  of  the  federal  court  in 
an  action  on  the  contract  between  the  land  company  and 
the  Union  Pacific  Railroad  Company,  the  land  company 
was  adjudged  to  be  the  owner  of  the  improvements  made 
by  the  railroad  company  in  its  construction  of  the  trackage 
facilities  referred  to  under  its  contract  with  the  land  com- 
pany, subject  to  a  lien  in  favor  of  the  railroad  company  for 
185,000,  which  was  paid  by  the  land  company,  which  there- 
upon became  possessed  in  its  own  right  of  the  property  in 
controversy  in  that  action.  The  decree,  as  we  understand 
it,  could  not  undertake  to  nor  did  it  adjudicate  title  to 


1 


406  NEBRASKA  REPORTS.  [Vou68 

Omalut  Bridge  &  Terminal  R.  Co.  y.  Whitney. 

lands  or  any  interest  therein,  but  only  those  property 
rights  arising  out  of  the  construction  of  the  railroad-tracks 
under  the  contract  between  the  litigants,  which  was  treated 
as  personal  property  in  the  nature  of  improvements  or  fix- 
tures on  real  estate.  The  syndicate  was  not  a  party  to  the 
action,  and,  of  course,  not  bound  by  the  adjudication,  so 
far  aB  its  righta  and  interests  in  the  property  are  con- 
cerned. The  bridge  company's  rights  in  the  premises  were 
acq^uired  from  the  East  Omaha  Land  Company  after  tbe 
litigation  last  referred  to. 

What,  then,  in  view  of  what  has  been  said,  are  the  legal 
rights  of  each  of  the  litigants,  how  are  they  to  be  measured, 
and  what  legal  principles  may  we  properly  invoke  in  the 
determination  of  the  controversy? 

The  bridge  company  contends  that  a  fair  construction  of 
the  several  contracts  of  the  parties  interested,  with  a  view 
of  ascertaining  the  true  intention  and  meaning  thereof, 
leads  to  the  conclusion  that  the  railroad  embankment,  as 
property,  has  never  passed  to  the  syndicate  owners  of  the 
land  on  which  located,  and  that  such  improvements  were 
at  the  time  of  the  commencement  of  the  condemnation 
proceedings  in  the  nature  of  trade  fixtures,  which  did  not 
pass  by  the  conveyances  under  which  the  syndicate  claima. 
but  were  acquired  by  the  bridge  company  by  the  several 
transactions  referred  to,  and  as  such  were  no  part  of  the 
real  estate  sought  to  be  condemned,  and  for  the  payment 
of  which  the  company  is  not  legally  liable.  On  the  con- 
trary, the  syndicate  contends  that  such  property  was  a 
part  of  the  real  estate  purchased,  or  appurtenant  thereto; 
that  it  is  a  purchaser  for  value^  relying,  as  it  had  the  right 
to  do,  on  the  terms  of  the  grant  from  Street  and  his  im- 
mediate grantor,  the  railroad  c(Hni)any,  as  well  as  the  deed 
from  the  land  company,  all  of  which  were  without  reserva- 
tion or  exception,  and  that  it  is  in  the  attitude  of  a  bona 
fide  purchaser,  without  notice,  of  the  real  estate,  including 
the  appurtenances  thereunto  belonging,  which  included 
the  property  in  controversy.  It  is  said  in  the  former  opin- 
ion, and,  as  we  think,  correctly,  that  the  railroad  companj, 


Vol.  68]  JANUARY  TEKM,  1903.  40? 

Omaha  Bridge  &  Termlnnl  R.  Co.  v.  Whitney. 


in  entering  upon  the  land  and  constructing  the  road-bed 
and  tracks  under  the  agreement  with  the  land  company, 
was  not  doing  so  with  a  view  of  exercising  any  of  its  pow- 
ers under  the  law  of  eminent  domain.  Its  operations  in 
regard  to  such  improvements  were  the  same  as  those  of  a 
natural  person,  and  any  rights  it  acquired  thereby  for 
itself  or  for  the  land  company  are  to  be  gauged  and  de- 
termined as  though  the  improvement  was  of  some  other 
character,  and  to  which  the  rules  of  seizure  and  appropria- 
tion of  property  for  public  purposes  had  no  application. 
The  rule,  no  doubt,  is  that  a  railroad  company,  when  it 
enters  upon  the  land  of  another,  constructs  a  road-bed, 
and  places  its  ties  and  rails  thereon,  and  occupies  the  land 
for  right  of  way  purposes,  has  created  property  which 
would  inure  to  the  benefit  of  and  belong  to  the  company 
thus  constructing  it,  or  to  its  grantees,  and  a  landowner 
could  not,  in  condemnation  proceedings,  have  the  value 
of  such  work  and  improvement  included  in  his  award. 

It  is  obvious  in  this  case  that  the  railroad  company, 
when-  it  entered  upon  the  land  which  under  the  tripartite 
agreement  belonged  to  Street,  and  constructed  the  em- 
bankment and  riprapping  constituting  the  road-bed  in 
controversy,  did  so  as  a  licensee.  The  consent  of  Street, 
the  owner,  to  the  making  of  such  improvements,  will, 
under  the  circumstances,  be  inferred.  An  implied  agree- 
ment arises,  by  operation  of  law,  to  the  use  of  the  improve- 
ment thus  made  during  the  existence  of  the  license,  and  to 
a  removal  thereof,  in  the  event  the  property  is  susceptible 
of  removal,  at  the  termination  or  revocation  of  the  license. 
Had  the  agreement  of  1889  constituted  tlie  executed  con- 
tract between  the  parties  thereto,  or  had  deeds  in  pursu- 
ance thereof  been  at  once  executed  and  delivered,  it  seems 
to  us  entirely  clear,  upon  principle  and  authority,  the 
right  of  property  in  the  road-bed  and  tracks  would  remain 
in  the  parties  constructing,  using  and  occupying  the  same, 
and  would  not  have  passed  by  the  deed  evidencing  their 
title  to  the  real  estate  on  which  located,  and  should  not 
be  included  in  the  award  for  the  land  taken  in  the  con- 
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demnatioD  procetnliugs  in  the  case  at  bar.  In  the  deed 
from  Street  to  the  syndicate  is  found  the  following  recital: 
"subject  also  to  right  of  way,  if  any,  over  said  premises 
fifty  feet  wide  now  occupied  by  tracks  of  Union  Pacific 
Railroad  Company/'  This  was  sufficient  to  put  the  pur 
chasers  on  inquiry  as  to  the  rights  of  the  railroad  company 
to  property  then  occupied  and  in  use  by  them,  whether  as 
a  licensee  or  othenvise,  and  the  riglits  of  the  grantees 
would  be  no  greater  than  those  of  their  grantor,  Street. 
But  no  such  deed  had  then  been  executed.  The  railroad 
company  ostensibly  had  some  rights  to  the  improvements 
and  to  tlie  occupancy  of  the  railroad-tracks,  notice  of 
which  was  given  by  its  possession  and  use  thereof.  The 
prospective  purcha,<ers  liad  knowledge  of  tJiese  facts.  They 
refused  to  buy  until  the  railroad  company  should  convey 
to  them  or  their  grantor  all  of  its  rights  and  title  to  the 
land  and  its  api)urtenances.  Thereupon  the  deed  was 
executed  and  delivered  by  the  compajiy,  purporting  to 
grant  all  the  real  estate  described  therein,  together  with 
all  appurtenances  thereunto  belonging.  It  is  obvious  that 
the  syndicate  relied  upon  the  conveyance  from  the  railroad 
company  to  their  grantor  as  passing  title  to  the  very  prop- 
erty that  is  in  controversy.  This  is  testified  to  positively  by 
the  two  chief  actors  in  the  negotiations,  one  of  whom  rep- 
resented the  purchasing  syndicate,and  the  other  the  sellers. 
Again,  it  is  testified  that  because  of  some  slight  inaccuracy 
in  description,  the  deed  executed  by  the  railroad  company 
was  returned  to  it  for  correction.  It  was  then  remarked  by 
the  legal  representative  oif  the  railroad  company  that  there 
was  no  particular  objection  to  making  a  new  deed,  but^ 
it  appearing  that  no  reservation  of  a  right  of  way  had 
been  made  in  the  deed  executed,  the  company  ought  to  re- 
serve the  right  of  way  in  the  requested  new  deed.  The 
I'epresentative  of  the  owners  of  the  land,  not  wishing  that 
any  reservation  should  be  made  in  the  deed,  after  some 
further  talk,  accepted  the  old  deed  as  executed,  because, 
as  he  puts  it,  the  representative  of  the  syndicate  would 
not  take  the  land  with  the  railroad  dividing  it.    The  con- 
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veyance  of  Street  to  the  syndicate,  in  which  the  deed  re- 
cited that  it  was  made  snbject  to  a  right  of  way,  if  any, 
fifty  feet  wide,  can  scarcely  mean  more  than  that  the 
grantor  was  desirous  of  absolving  himself  from  any  pos- 
sible liability  or  litigation  in  consequence  of  the  land 
which  he  was  conveying  being  encumbered  hj  the  rail- 
road tracks.  It  is  apparent  that  whatever  title  thereto 
which  passed  by  the  deed  of  the  railroad  company  to 
Street  of  necessity  inured  to  the  benefit  of  the  purchasing 
syndicate,  who  might  rightfully  look  beyond  their  own 
deed,  and  to  that  instrument,  in  determining  the  nature 
and  extent  of  the  title  secured  through  the  then  owner. 
The  proof  further  shows  that  the  bridge  company,  several 
years  after  the  purchase  by  the  syndicate,  on  more  than 
one  occasion,  by  correspondence  with  the  owners  of  the 
real  estate,  disclaimed  any  right  or  interest  in  or  to  the 
road-bed  or  embankment,  and  offered  to  remove  therefrom 
the  tracks — that  is,  the  ties  and  rails — ^w'henever  requested 
so  to  do,  upon  the  giving  of  sixty  days^  notice,  or  in  the 
alternative,  to,  in  the  exercise  of  eminent  domain,  acquire 
title  to  a  right  of  i^ay  on  which  the  property  was  located 
by  proceedings  in  condemnation. 

Prom  what  has  been  said  we  are  not  prepared  to  concede 
the  correctness  of  the  position  of  counsel  for  the  bridge 
company  to  the  effect  that  a  fair  construction  'of  the  con- 
tracts under  which  the  parties  claim,  in  the  light  of  sur- 
rounding circumstances,  and  with  a  view  of  ascertaining 
the  true  intentions  of  the  parties  thereto,  warrants  the  in- 
ference that  the  property  made  up  of  the  road-bed  or  em- 
bankment has  never  lost  its  character  as  personalty  in  the 
nature  of  trade  fixtures,  and  was  never  acquired  by  the 
several  conveyances  of  real  property  under  and  by  virtue 
of  which  the  syndicate  claims  title.  As  to  the  deeds  of 
conveyance  executed  by  the  railroad  company  and  by  the 
land  company  in  the  execution  of  the  prior  contract^  and 
to  bring  about  a  consummation  of  the  sale  of  the  Jands 
therein  described  to  the  purchasing  syndicate,  bearing 
dates  December  15  and  16,  1892,  they  both  purport  to 
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convey  all  present  interest  in  the  realty  described  therein, 
and  the  appurtenances  thereunto  belonging.    They  grant, 
bargain,  sell,  remise  and  quitclaim  the  real  estate  and 
appurtenances  to  the  grantees  and  their  heirs,  so  that 
neither  of  the  grantors,  nor  any  person  claiming  in  their 
name  and  behalf,  shall  or  will  hereafter  claim  or  demand 
any  right  to  the  premises  or  any  part  thereof.    And  it  is 
especially  covenanted  that  the  premises  are  fre(^  fn>m  any 
incumbrances  placed  thereon  by  the  grantors,  and  that 
they  covenant  to  warrant  and  defend  the  title  against  any 
and  all  persons  claiming  under  or  through  them.    There 
were  no  reservations  or  exceptions  of  any  character  con- 
tained  in  either  of  the  two  deeds.     The  consideration 
named  was  the  premises  recited  in  the  prior  agreement 
and  its  fulfillment,  and  the  sum  of  one  dollar.    The  con- 
sideration, of  course,  is  open  for  inquiry  by  parol  testi- 
mony, but  not  so  the  written  contract  in  respect  of  the 
property  conveyed,  and  the  nature  of  the  title  and  estate 
passing  to  the  grantee.     The  written  contract  must,  in 
respect  of  these  matters,  speak  for  itself.    At  the  time  of 
the  execution  and  delivery  of  the  deed,  the  improvements 
in  controversy  were  upon  the  land  therein  described. 

It  is  contended  with  much  earnestness  that  the  deed  of 
the  railroad  company  is  to  be  construed  in  the  light  of  the 
prior  agreement,  of  which  it  became  the  executed  contract, 
and  as  being  merely  a  fulfillment  of  that  agreement,  and^ 
as  passing  only  any  apparent  or  possible  interest  and 
estate  in  the  land  held  by  the  railroad  company  at  the  time 
of  the  making  of  such  agreement,  and  nothing  further  or 
greater,  and  that  it  waJs  never  in  the  contemplation  of  the 
parties  that  the  road-bed  and  tracks  passed  by  the  convey- 
ance, but,  on  the  other  hand,  th^  remained  and  were  in 
fact  personal  property  belonging  to  the  company,  and  in  its 
use  and  possession  as  a  licensee,  with  an  implied  agree- 
ment of  the  right  of  removal  on  the  termination  of  the  tai- 
ancy..  We  can  not  but  regard  the  conveyance  as  in  fact  and 
in  legal  contemplation  transferring  to  the  grantee  named 
the  after  acquired  interest  of  the  railroad  company  of  all 
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that  part  of  the  improvements  placed  on  the  real  estate 
in  its  construction  of  the  road-bed,  as  a  licensee,  which 
may  fairly  and  properly  be  denominated  real  estate  or 
appurtenances  attached  thereto.  The  deed,  as  made,  and 
under  the  circumstances,  performed  the  office  of  an  ex- 
ecuted contract  in  fulfillment  of  the  prior  agreement,  and 
in  the  eye  of  the  law,  was  a  present  conveyance  of  after- 
acquired  rights  in  the  real  estate  conveyed.  The  situation 
and  legal  relations  of  the  parties  affectwl  by  the  convey- 
ance were,  as  it  seems  to  us,  the  ^me  a^  though  the  agree- 
ment had  been  executed  by  the  making  and  delivery  of  a 
deed  in  pursuance  thereof,  and  thereafter  the  railroad 
company  had  entered  upon  the  land  as  a  licensee,  and  had 
constructed  the  embankment  in  controversy,  and,  upon 
the  negotiations  for  the  purchase  of  the  land,  the  pur- 
chasers demanded  and  were  given  an  instrument  of  con- 
veyance such  as  was  given  in  this  case.  Under  such  cir 
cumstances,  can  it  be  doubted  that  the  railroad  company 
and  those  claiming  in  privity  with  it,  would  be  estoi>pt*(l 
from  claiming  that  title  to  the  road-bed  did  not  pass  by 
such  conveyance?  We  think  the  views  expressed  by  tlic 
Iowa  supreme  court  as  to  the  nature  of  the  property  de- 
nominated the  road-bed  or  embankment  are  correct,  and 
should,  in  a  large  measure,  determine  the  question  of  its 
inclusion  or  exclusion  in  the  execution  of  the  deed  by  the 
railroad  company.  "As  to  the  embankment  itself,"  says 
that  court,  "it  was  not  a  fixture,  no  more  so  than  a  dyke 
or  levee  or  a  well  put  on  the  land.  It  was  part  of  the  land 
itself,  and  undoubtedly  passed  by  the  deed.  As  to  the 
riprapping,  we  think  the  same  rule  applies."  Van  Htisen 
V.  Omaha  B.  d  T.  R,  Go,,  118  la.  366,  378.  It  is  true  that, 
in  a  sense,  and  in  a  pr6i)er  case,  a  road-bed  constructed  on 
land  belonging  to  another,  in  an  action  to  condemn  a 
right  of  way,  might  be  said  to  be  not  legally  a  part  of  the 
land,  or  at  least  not  such  part  of  it  as  would  give  to  the 
owner  the  right  to  have  its  value  included  in  the  award 
to  which  he  was  entitled  for  the  appropriation  of  his  land 
for  public  purposes.    As  we  have  seen,  however,  in  the  case 
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at  bar,  this  nile  has  no  proper  application.  Nor  are  we 
prepared  to  say  that,  upon  principles  analogous  to  the  one 
just  adverted  to,  when  an  improvement  such  as  the  one 
under  consideration  had  been  made  by  one  acting  as  a 
licensee,  and  used,  with  the  implied  consent  and  agreement 
of  the  owner,  as  his  own,  and  later  on  such  licensee,  or 
those  in  privity  with  him,  were  authorized  to  invoke  the 
powers  of  eminent  domain,  and  appropriate  as  a  right  of 
way,  or  for  other  public  use,  the  land  upon  which  the  im- 
provement was  constructed,  that,  in  awarding  compensa- 
tion for  the  appropriation  of  such  land,  the  improvement 
so  made  and  used  and  the  value  thereof  could  properly  be 
included  or  considered  in  estimating  the  damages  sus- 
tained. In  the  present  case,  however,  we  have  yet  another 
and  a  different  question  to  deal  with.  The  deed  of  the 
railroad  company  was  made  after  the  improvements  were 
constructed  by  it  By  no  manner  of  reasoning  can  it  be 
e^aid  that  the  terms  of  the  grant  did  not  include  and  con- 
vey the  embankment  on  the  land  described  therein,  either 
as  a  part  and  parcel  of  the  realty  or  as  an  appurtenance 
thereto.  It  must,  for  obvious  reasons,  be  construed  ac- 
cording to  its  terms  and  date.  To  do  otherwise  is  by 
parol  to  engraft  exceptions  and  reservations  thereon 
which  is  clearly  inadmissible.  Smith  v.  Price,  39  111.  28; 
Van  Uusen  v.  Omaha  B.  &  T.  R.  Co.,  118  la.  36_6.  Even  if 
the  deed  had  been  executed  ajid  accepted  in  perfonnance 
of  the  prior  contract,  with  no  other  element  properly  to  be 
considered,  the  contract  itself  became  thereby  functus 
officio,  and  thenceforth  the  rights  of  the  parties  are  to  be 
measured  and  determined  by  the  deed,  and  not  by  the  con- 
tract; the  presumption  being  that  the  deed  gives  expression 
to  the  final  purposes  of  the  parties.  Oriswold  v.  Eastrmnj 
51  Minn.  189,  53  N.  W.  542;  Chloupek  v.  Perotka,  89 
Wis.  551,  62  N.  W.  537.  The  Union  Pacific  Railroad 
Company,  after  having  constructed  the  embankment  in 
controversy,  and  ostensibly  owning  or  having  some  in- 
terest therein,  and  a  right  to  the  use  and  occupancy 
thereof  and  the  land  out  of  which  the  same  was  con 
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structed,  by  its  deed  conveyed  its  title  and  interest  un- 
qualifiedly, and  can  not  now,  in  the  face  of  the  solemn  as- 
severations of  title  and  ownership  or  those  in  privity  with 
it,  be  heard  to  say  that  it  had  no  title  to  such  laud,  and 
conveyed  nothing  by  such  instrument  The  doctrine  of 
estoppel  by  deed  would  be  of  no  value  if  such  could  be 
done.  This  court  has  held:  "Whatever  be  the  form  or 
nature  of  the  conveyance  of  real  property,  if  the  grantor 
therein  sets  forth  on  the  face  of  such  instrument  by  way 
of  recital  or  averment,  either  in  express  terms  or  by  neces- 
sary implication,  that  he  is  seized  of  a  particular  estate  in 
the  premises  conveyed,  then  such  grantor  and  all  persons 
claiming  under  him  are  ever  afterward  estopped  from 
denying  that  he  was  so  seized  and  possessed  at  the  time  he 
made  such  conveyance."  Hagensick  v.  Castor^  53  Neb. 
495.  This  utterance  is  in  harmony  with  the  views  ex- 
pressed by  the  supreme  court  of  Iowa,  wherein  it  is  said : 
'TPhe  doctrine  of  estoppel  is  a  salutary  one,  and  to  estab- 
lish the  rule  contended  for  by  appellee  would  be  to  destroy 
the  security  of  all  land  titles,  and,  permit  grantors,  after 
solemnly  affirming  that  they  had  title,  to  insist  that  they 
did  not,  although  subsequent  good  faith  purchasers  may 
have  parted  with  their  money,  as  in  this  case,  on  the 
strength  of  the  integrity  of  the  title.  There  are,  as  it 
seems  to  us,  no  two  sides  to  this  question."  Van  Husen  v. 
Omaha  B,  &  T.  R.  Co.,  118  la.  366,  378. 

We  conclude,  therefore,  that  the  property  denqminated 
the  road-bed  or  embankment  on  tlie  land  described  in  the 
conveyance  of  the  railroad  company,  passed  tx)  the  pur- 
chasers thereof  from  Street,  the  grantee  therein  named, 
and  that  the  value  thereof  may,  in  the  condemnation  pro- 
ceedings, be  recovered  as  a  part  of  the  compensation  justly 
due  for  the  appropriation  of  the  land  on  which  constructed 
for  right  of  way  purposes. 

As  to  the  ties  and  rails  on  the  embankment,  which  con- 
stitute the  track  proper,  we  are  satisfied  with  the  con- 
clusion reached  in  the  former  opinion.  These  are  more 
distinctively  personal  property.     They  have  more  of  the 


414  NEBRASKA  REPORTS.  [Vol.68 

Omaha  Bridge  A  Terminal  R.  Co.  v.  Whitney. 


characteristics  of  personal  property  than  of  real  property. 
Whether  or  not  they  passed  with  the  conveyance  of  the 
land,  must,  we  tliink,  be  determined  by  the  nature  of  the 
transaction,  and  the  circumstances  surrounding  the  sama 
They  are  undoubtedly  a  species  of  property  easily  remov- 
able at  the  termination  of  the  tenancy  without  material 
injury  to  the  freehold.  The  railroad  company,  long  after 
the  purchase  of  the  land,  and  until  the  proceedings  in  con- 
demnation were  begun,  retained  the  jxyssession  and  u«e 
of  these  tracks,  and,  of  course,  in  a  sense,  the  entire  right 
of  .way,  without  objection  and  with  the  implied  assent  of 
the  landowners.  There  may  have  been,  and  probably 
were,  during  this  long  period,  changes,  improvements  and 
i^epairs.  Under  ail  accepted  rules  governing  the  rights  of 
a  licensee  who  has  placed  improvements  in  the  nature  of 
trade  fixtures  on  real  property,  which,  by  agreement  of 
parties,  ai-e  to  retain  their  character  as  personal  property, 
an  implied  agreement  of  the  right  of  removal  is  raised; 
and  of  rights  of  this  character,  when  applied  to  this  par- 
ticular species  of  property,  the  purchasers  of  the  land,  we 
are  satisfied,  acquired  no  title  or  interest  therein.  They 
were  not  buying  railroads,  but  real  estate.  What  they 
(contracted  for  was  all  the  real  estate  described  in  thdr 
deed,  with  appurtenances  properly  belonging  and  attached 
thereto. 

Respecting  this  subject  it  is  said  in  Rowand  v.  Ander- 
HOHy  33  I^an.  264,  268 :  "It  may  be  conceded  that  a  party 
who,  under  a  parol  permission  or  license,  places  upon 
the  land  of  another  a  permanent  improvement,  with  the 
right,  when  he  desir^^s,  to  enter  and  take  it  therefrom,  may 
exercise  that  right  at  any  time  before  the  permission  or 
license  is  revoked  by  the  landowTier,  and  probably  he  has 
the  right  to  enter  to  remove  a  fixture  within  a  reasonable 
time  after  the  revocation;  and  it  would  seem  that  any 
subsequent  vendee  who  purchased  the  land  with  notiee  of 
such  i>arol  agreement  or  license,  and  of  the  interest  of  the 
parties  in  the  fixture,  would  be  bound  by  such  agreement 
Rut  we  think  this  doctrine  can  not  be  carried  to  the  extent 
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of  binding  or  affecting  injuriously  third  parties  to  whom 
Ihe  land  has  been  conveyed  without  reservation,  and  to 
whose  notice  the  parol  license  has  not  been  brought" 
To  the  same  effect  it  is  said  in  an  opinion  by  th^  supreme 
court  of  New  York :  "It  will  readily  be  conceded  that  the 
ordinary  distinction  between  real  estate  and  chattels  ex- 
ists in  the  nature  of  the  subject,  and  can  not  in  general  be 
changed  by  the  convention  of  the  parties.  Thus  it  would 
not  be  competent  for  parties  to  create  a  pei'sonal  chattel 
interest  in  a  part  of  the  separate  bricks,  beams  or  other 
materials  of  which  the  walls  of  a  house  were  composed. 
Rights  by  way  of  license  might  be  created  in  such  a  sub- 
ject, but  it  could  not  be  made  alienable  as  chattels,  or  sub- 
jected to  the  general  rules  by  which  the  succession  of  that 
species  of  property  is  regulated.  But  it  is  otherwise  with 
things  which,  being  originally  personal  in  their  nature, 
are  attached  to  the  realty  in  such  a  manner  that  they  may 
be  detached  without  being  destroyed  or  materially  injured, 
and  without  the  destruction  of,  or  material  injury  to,  the 
things  real  with  which  they  are  connected;  though  their 
connection  with  the  land  or  other  real  estate  is  such  that 
in  the  absence  of  an  agreement  or  of  any  special  relation 
between  the  parties  in  interest,  they  would  be  a  part  of 
the  real  estate."    Ford  v.  Cohh,  20  N.  Y.  344. 

The  right  of  removal  of  this  property  as  personalty, 
under  the  circumstances  disclosed  by  the  record,  comes 
fairly  within  the  rule  as  above  announced.  If  the  prop- 
erty may  be  rightfully  removed,  as  we  think  it  may,  then 
we  see  no  good  reason  for  holding  otherwise  than  in  the 
condemnation  proceedings;  its  value  is  not  properly  an 
item  for  Avhich  compensation  should  be  awarded  to  the 
owners  of  the  real  estate  taken. 

The  judgment  heretofore  entered  is  modified  so  as  to  ^ 
permit  the  recovery  of  the  value  of  the  embankment,  in- 
eluding  the  riprapping;  otherwise  it  is  adhered  to. 

FORMBB  JUDGMBNT  MODIFIBD. 
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MoNTPELiBR  Savings  Bank  and  Trust  CJompany^  appel- 
LHB  V.  Fay  C.  Follett  bt  al.^  appellants. 

Piled  April  9,  1903.    No.  12,711. 

1.  Judgment:    Forecixxsure:    Petition.     To  entitle  a  mortgagee,  vbo 

has  taken  a  judgment,  to  foreclose.  It  is  only  necessary  that  the 
judgment  and  a  return  of  execution  as  required  by  section  S51, 
Code  of  Civil  Procedure,  be  set  out.  It  is  not  necessary  in  the 
iwtition  to  state  the  nonexistence  of  other  proceedings  to  en- 
force the  Judgment 

2.  Transcript  of  Judgment  Filed  In  Another  County:   Requibeicekt 

OF  Code.  Where  a  Judgment  has  been  transcrlpted  to  another 
county,  issuance  and  return  of  execution,  there  will  be  a  sufficient 
compliance  with  the  requirements  of  section  851  of  the  Code  of 
Civil_  Procedure,  unless  it  affirmatively  appears  that  the  defend- 
ant did  not  reside  there. 

8.  Oral  Agre€ment  of  Mortgagee  to  Accept  Deed:  Statute  of  Frauds. 
An  oral  agreement  between  the  owner  of  the  fee  and  a  mortgagee 
of  real  estate  that  the  latter  shall  accept  a  deed  from  the  former 
of  the  property  in  full  satisfaction  of  the  indebtedness  secured  by 
the  mortgage,  is  within  the  statute  of  frauds,  and,  in  the  absence 
of  facts  to  take  it  out  of  the  statute.  Is  not  enforceable. 

Appeal  from  the  district  court  for  Adams  county:  E!d. 
L.  Adams^  District  Judgb.    Affirmed. 

Addison  8.  TibbetSj  George  W.  7'ibhets  and  Charlea  F. 
Morey,  for  api>ellants. 

Willimn  Oaslin^  contra. 

Hastings,  O. 

Appellants  in  this  case,  against  whom  a  decree  of  fore- 
closure was  rendered,  set  up  four  reasons  why  that  decree 
should  be  reversed  and  one  entered  requiring  the  plain- 
tiflP  and  appellee  to  accept  a  deed  of  the  mortgaged  premises 
in  full  satisfaction  of  the  mortgage  debt: 

First  That  the  petition  makes  an  insufficient  allega- 
tion as  to  a  prior  suit  at  law  on  which  judgment  was  r^a- 
dered  for  the  debt  secured  by  this  mortgage,  and  execution 
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issued  and  returned  unsatisfied,  in  that  the  allegations  fail 
to  n^ative  other  proceedings  to  enforce  that  judgment. 

The  allegations  in  this  behalf  of  the  petition  are  that  the 
plaintiff  commenced  an  action  in  the  district  court  of  Doug- 
las county  February  1,  1900,  against  the  grantee  of  the 
mortgaged  premises,  who  had  assumed  the  note,  Fay  C. 
Follett,  and  recovered  judgment  March  5,  1900,  for  |2,- 
202.50  and  f  14.98  costs;  that  the  transcript  was  taken  to 
Adams  county  and  execution  issued  there,  and  delivered 
to  the  sheriflf  and  returned  wholly  unsatisfied ;  that  plain- 
tiflF  has  been  unable  to  find  any  property  to  satisfy  his 
judgment,  and  has  been  compelled  to  resort  to  the  fore- 
closure; that  nothing  has  been  collected,  and  the  full 
amount  of  the  mortgage  note,  coupon  and  interest  is  due; 
tiat  the  mortgaged  premises  have  been  conveyed  to  one 
Anna  B.  Brockell.  There  is  no  allegation  that  the  de- 
fendant Follett  resides  in  Adams  county. 

It  is  claimed  by  the  appellee  that  the  presumption  that 
40urts  and  oflBcers  act  in  good  faith  applies  to  the  pro- 
ceedings on  this  judgment.  We  do  not  exactly  see  the 
application.  It  is  not  a  question  of  good  faith  in  any  one 
l)esides  the  plaintiflP  in  transferring  the  proceedings  to 
Adams  county,  and  endeavoring  there  to  collect  the  judg- 
ment. 

It  is  objected  there  is  no  authority  shown  to*  issue  execu- 
tion in  Adams  county,  and  thiat  the  return  of  the  sheriff 
in  Adams  county  that  he  can  find  no  property  is  not  the 
return  required  by  section  851  of  the  Code  of  CiviLJPro- 
cedure.  The  requirement  of  section  850  is  simply  that  the 
petition  shall  state  whether  proceedings  have  been  had  at 
law  for  the  recovery  of  the  debt  or  any  part  thereof,  and 
whether  anything  has  been  collected  and  paid.  The  allegar 
tions  of  the  petition  are  sufficient  in  this  respect;  they 
show  a  judgment  for  the  whole  amount  of  the  debt,  and 
that  nothing  has  been  collected  and  paid. 

With  regard  to  the  return  of  the  execution,  it  is  true 
that  it  is  not  in  the  precise  words  of  the  statute,  in  that  it 
omits  the  clause  "except  the  mortgaged  premises."  The 
31 
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all^ations  in  the  petition,  however,  are  that  the  mortgaged 
premises  had  been  transferred  to  the  defendant  Brockdl, 
who  does  not  appear  to  be  in  any  other  way  holden  for 
the  payment  of  the  debt.  The  mortgaged  premises,  there- 
fore, could  not  properly  be  referred  to  in  the  return  of  tie 
officer  as  being  the  property  of  the  defendant  Follett  The 
evidence  discloses,  and  it  is  not  denied,  that  in  fact  the 
defendant  Follett  lives  in  Adams  county.  Neither  section 
850  nor  851  seems  to  require  any  other  or  different  auc- 
tions than  are  made  in  this  petition,  and  we  think  it  should 
be  held  to  be  sufficient. 

The  answer,  after  asserting  the  insufficiency  of  the  peti- 
tion, admits  the  execution  of  the  extension  agreement  and 
interest  coupon  for  the  one  year's  extension,  and  in  its 
third  paragraph  alleges  that  on  or  about  the  22d  of  Sep- 
tember, 1898,  plaintiff  agreed  to  accept  a  conveyance  of  the 
mortgaged  premises,  and  in  consideration  thereof  to  re- 
lease the  trust  deed ;  that  a  deed  was  tendered  and  plaintifF 
refused  to  accept  it,  basing  its  refusal  on  the  ground  that 
defendant  had  removed  from  the  premises  a  hot-air  for 
nace;  that  the  furnace  waa  a  temporary  fixture,  placed 
upon  the  premises  long  after  the  execution  of  tiie  mort- 
gage and  removable  without  injury  to  the  premises;  that 
defendants  left  the  premises  in  accordance  with  the  a^  i 
rangement,  and  were  put  to  much  loss  and  damage  in  such 
removal  and  the  renting  of  other  property ;  that  they  have 
always  been  ready  and  willing  to  carry  out  the  agreement, 
but  plaintiff  refuses  to  do  so.  In  the  fourth  paragraph  it 
is  allied  that  Blanche  Follett  is  the  wife  of  F.  C.  Follett; 
that  she  signed  the  extension  agreement  as  surety  for  her 
husband,  without  any  intention  to  bind  her  separate  es- 
tate. Defendants  aak  for  a  decree  denying  the  relief  of 
plaintiff,  and  directing  it  to  execute  and  discharge  the 
mortgage  indebtedness  and  accept  a  deed  to  the  premises. 

Plaintiff's  reply  denies  the  agreement  for  settlement; 
denies  the  allegations  of  coverture,  suretyship  and  lack  of 
intention  to  bind  her  separate  estate  on  the  part  of  Blanche 
Follett;  and  alleges  that  the  matters  set  up  in  this  second 
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part  of  the  answer  were  not  sufficient  to  constitute  a  de- 
fense. 

The  court  found  in  favor  of  the  defendant,  Blanche  Fol- 
lett, and  no  appeal  has  been  taken  by  plaintiff.  It  is  not 
necessary,  therefore,  to  discuss  the  allegations  of  the  peti- 
tion wdth  regard  to  her. 

It  remains  to  consider  whether  or  not  the  agreement  to 
release  the  mortgage  debt  in  consideration  of  a  conveyance 
of  the  land  is  sufficiently  pleaded  and  sufficiently  shown. 
Appellee  urges,  in  the  first  place,  that  it  is  not  sufficiently 
pleaded;  that  the  mortgage  interest  held  by  the  plaintiff 
was  an  interest  in  land  and  could  not  be  surrendered  or 
affected  except  by  an  agreement  in  writing,  and  none  such 
is  allied. 

It  is  also  urged  that  the  agreement  was  simply  an  ar- 
raiigejnent  for  the  payment  of  a  debt,  and  would  constitute 
no  consideration  in  any  event  for  a  promise  to  discharge 
the  debt  We  are  entirely  unable  to  see  how  the  transac- 
tion can  be  so  considered.  It  is  an  agreement,  not  for  the 
payment  of  a  debt,  but  to  do  something  else  instead  of 
paying  it,  namely,  to  surrender  possession  of  real  estate 
against  which  the  owner  of  the  debt  has  only  a  lien  in 
consideration  of  the  discharge  of  the  indebtedness.  The 
contract  would  seem  to  be  a  valid  and  enforceable  one  if  it 
had  been  in  writing,  but  we  do,  not  think  that  the  plaintiff 
could  be  compelled  to  surrender  the  interest  in  the  real 
estate  which  it  before  had,  or  to  accept  of  another  or  dif- 
ferent one  except  upon  part  performance,  unless  upon  a 
contract  valid  and  binding  under  the  statute  of  frauds. 
Such  a  contract  does  not  seem  to  be  shown  by  the  evidence, 
and  is  certainly  not  allied  in  the  answer.  It  is  not 
thought  that  the  court  committed  any  error  in  finding 
against  the  defense  of  this  alleged  settlement  agreement. 

We  have  exjjerienced  more  difficulty  with  the  question 
as  to  whether,  in  the  absence  of  any  allegation  of  defend- 
ant's residence  in  Adams  county,  the  sheriff  of  that  county 
was  "the  sheriff  or  other  proper  officer,*'  who  must,  under 
section  861,  return  the  execution,  before  a  mortgage  fore- 
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closure  would  lie.  Inasmuch,  however,  as  the  residence 
of  the  defeudant  would  certainly  be  a  fact  well  known  to 
himself,  it  would  seem  that  the  plaintiflF  w^ould  hardly  be 
required  to  allege  it,  even  though  it  be  held  that  such  reri- 
dence  in  Adams  county  would  be  necessary  to  make  the 
return  of  the  sheriff  of  that  county  of  any  effect 

It  is.  recommended  that  the  decree  of  the  district  court 
be  affirmed. 

KiRKPATRiCK  and  LoBiNGiBR,  C50.,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  decree  of  the  district  court  is 

Afpirmbd. 


PAIiLS  OlTY  V.  BeNNETTT  SpBBBY. 

Filed  April  9, 1903.    No.  10,622. 

Setting  Aside  Verdict:  Personal  Knowledge  or  Jxtbtmen.  Where  It 
appears,  by  an  undisputed  showing  in  an  action  for  damages  for 
the  change  of  a  street  grade,  that  one  of  the  jurors  had  prior 
knowledge  of  the  premises  involved  in  the  controversy,  that  be 
based  his  own  conclusion  partly  thereon  and  used  it  to  inflnenoe 
his  fellow  Jurors  in  arriving  at  their  verdict,  the  latter  must  be 
set  aside. 

EuROR  to  the  district  court  for  Richardson  county:  John 
S.  Sruiii,  District  Judge.    Reversed. 

B.  D.  Poland  and  J.  E.  Lepda^  for  plaintiff  in  error. 
Edwin  Falloon,  Frank  Reavis  and  I  sham  Reavis,  contra. 

LOBINGIBR^  C. 

Defendant  in  error  obtained  a  judgment  against  Falls 
City  for  damages  alleged  to  have  resulted  from  a  change 
in  the  grade  of  the  street  in  front  of  the  former's  premisea 
In  support  of  its  motion  for  a  new  trial  tlie  city  filed  the 
affidavit^}  of  several  of  the  jurors,  to  the  effect  '^that  Joseph 
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McCormick  was  one  of  the  jurors  on  said  case  and  that 
Joseph  McCormick  stated  in  the  jury  room  before  the  mem- 
bers of  the  jury  when  said  cause  was  under  consideration, 
that  he  (McCormick)  was  well  acquainted  with  the  prem- 
ises in  question,  that  he  had  observed  the  street  and  prem- 
ises of  Bennet  Sperry  before  the  grading  in  question  and 
that  he  knew  from  his  own  observation  before  and  after 
the  grading  complained  of  in  plaintiff's  petition  how  the 
water  took  its  course  before  said  grading,  along  said  street 
in  front  of  plaintiflF's  premises."  Aflldavits  of  several  out- 
siders were  likewise  filed,  stating  that  the  same  juror  had 
said  to  them  "that  he  (McCormick)  had  arrived  at  his  ver- 
dict^ or  the  amount  Sperry  was  damaged  by  the  grading 
in  question,  partly  from  his  own  knowledge  of  the  prem- 
ises, gained  from  his  observation  of  the  street  and  premises 
in  question  before  and  after  the  grading  complained  of  in 
plaintiff's  petition."  Plaintiff  in  error's  attorn^s  also 
presented  affidavits,  one  of  which  set  forth  that  affiant  "did 
not  know  that  said  Joseph  McCormick  personally  knew 
anything  about  the  premises  at  the  time  of  the  trial,  and 
the  knowledge  of  juror  McCormick's  knowledge  came  to 
me  after  the  verdict  had  been  rendered  in  said  case;  that 
said  Joseph  McCormick  upon  his  voir  dire  examination  be- 
fore being  sworn  to  try  said  cajse  stated  that  he  knew  noth- 
ing concerning  the  case  nor  the  merits  thereof  and  that  he 
had  no  knowledge  of  the  facts  in  the  case," 

There  was  no  counter  showing,  and  these  affidavits  were 
incorporated  in  a  separate  bill  of  exceptions  which  was 
served  within  the  forty  days  after  the  overruling  of  the 
motion.  The  affidavits  are  admissible  because  their  pur- 
pose is  "to  prove  matters  occurring  during  the  trial  or  in 
the  jury  room  which  do  not  essentially  inhere  in  the  ver- 
dict itself."  Johnson  v.  Parrotte^  34  Neb.  26,  30;  Harris 
V.  State,  24  Neb.  803;  Savary  v.  State,  62  Neb.  166,  179. 
Whether  the  facts  therein  recited  were  sufficient,  therefore, 
to  entitle  plaintiff  in  error  to  a  new  trial,  is  one  of  the 
questions  presented  by  this  proceeding. 

There  was  a  time  in  the  history  of  the  law  when  a  verdict 
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arrived  at  by  the  method  here  complained  of  would  have 
been  proper.    The  primitive  English  jury,  while  not,  as  w 
sometimes  loosely  said,  a  mere  body  of  witnesses,  was  per- 
mitted to  and  did  base  its  verdict  chiefly  upon  the  prior 
personal  knowledge  of  its  members.    6  Ency.  PL  &  Pr.  668 
et  seq.,  where  the  authorities,  legal  and  lay,  are  collected. 
This  rule  was  continued  in  force  longer  than  it  otherwise 
would  have  been,  by  the  fact  that  jurors  were  liable  to  the 
penalties  of  attaint  for  a  false  verdict     3  Blackstone's 
Commentaries,  p.  374.     And  it  was  retained  in  qui  tarn 
actions  until  well  into  the  eighteenth  century.    MatHsm 
V.  Allanson^  2  Strange  (Eng.)  1238.    Bnt  with  the  sup 
planting  of  the  practice  of  attaint  by  that  of  new  trials  it 
came  to  be  the  rule  that  a  juror  could  not  use  his  personal 
knowledge  of  the  subject  matter  of  the  controversy  unless 
he  was  sworn  and  gave  it  to  his  fellow  jurors  like  any 
other  witness.    Bennet  and  the  Hundred  of  Hartford,  Style 
(Eng.)  233  (1650) ;  Rex  v.  Roaser,  7  Car.  &  P.  (Eng.) 
648;  Manley  v.  Sha/iv,  Car.  &  Mar.  (Eng.)  361;  *Sf*tt*e  v. 
Powell^  7  N.  J.  Law,  ^244 ;  Anschicks  t?.  State^  6  Tex.  App. 
524,  539.    This  did  not  necessarily  prevent  him  from  still 
acting  as  a  juror  {Howser  v.  Gommomoealth,  51  Pa.  St 
332,  336;  Dunbar  v.  Pwrhs,  2  Tyl.  (Vt.)  217;  1  Wharton, 
Evidence,  sec.  602),  but  it  did  preclude  him  from  commu- 
nicating, simply  as  a  juror,  mattery  within  his  own  knowl- 
edge 

The  modem  jury  must  arrive  at  its  verdict  from  evidence 
regularly  produced  in  the  course  of  the  trial  proceedings. 
That  evidence  may  be  no  diflf^'ent  from  such  as  might  be 
acquired  by  the  jurors  unofficially,  but  still  the  latter 
could  not  be  considered.  Thus,  the  jury  under  the  proper 
supervision  may  view  the  premises  in  controversy,  and  in 
this  state  such  view  may  afford  a  proper  basis  for  their 
verdict.  Chicago ,  R.  I.  d  P.  R.  Go.  v.  Fanoell,  60  Neb.  322. 
But  if  one  or  more  of  the  jurors  should  visit  unofficially 
the  same  locality  during  the  progress  of  the  trial  and  reach 
a  conclusion  as  a  result  of  such  inspection,  the  verdict 
would  be  vitiated.    Winslou>  v.  Morrill^  68  Ma  362 ;  Bowler 
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V.  Wdshington,  62  Me.  302;  Eastico6d  v.  People^  3  Parker 
Grim.  Bep.  (N.  Y.)  25;  Flanders  v.  MuUin,  73  Vt.  2T6; 
Consolidated  Ice-Machine  Co.  v.  Trenton  Hygeian  Ice  Co., 
57  Fed.  898.  There  would  seem  to  be  no  difference  in 
principle  between  a  juror's  using  knowledge  irregularly 
acquired  during  that  trial  and  relying  on  that  acquired 
prior  thereto.. 

On  the  principle  above  stated,  jurors  are  not  allowed  to 
make  private  experiments  or  investigations  for  the  purpose 
of  determining  essential  controverted  points.  People  v. 
Conkling,  111  Cal.  616,  627;  Wilson  v.  United  States,  53  0. 
C.  A.  652,  654,  116  Fed.  484,  486.-  In  shorty  they  are 
not  permitted  to  consider  any  fact  not  brought  before  tliem 
in  the  regular  way  {Hefron  v.  Oallupe,  55  Me.  563,  5G8; 
Thompson  v.  Mallet,  2  Bay  (S.  Car.)  94),  and  if  one  of 
their  number,  at  any  time  before  an  agreement  is  reached, 
makes  a  statement  to  his  fellow  jurors  based  upon  his 
prior  personal  knowledge  and  having  a  material  bearing 
on  the  subject  of  their  deliberations,  the  verdict  is  vitiated 
thereby.  8am  v.  State,  1  Swan  (Tenn.)  60;  Ryan  v.  State, 
97  Tenn.  206;  Citizens'  St.  R,  Co.  v.  Parke,  98  Tenn.  650, 
652;  Forsyth  v.  Central  Mfg.  Co.,  103  Tenn.  497,  498;  An- 
schicks  V.  State,  6  Tex.  App.  524,  537.  A  juror  is  entitled 
of  course,  to  use  his  general  knowledge  and  experience  on  a 
subject  for  the  purpose  of  testing  the  credibility  of  the  wit- 
nesses, as  on  a  question  of  value.  Rex  v.  Rosser,  7  Car.  & 
P.  (Eng.)  648;  Pattersmi  v.  City  of  Boston,  20  Pick. 
(Mass.)  159.  But  if  he  have  knowledge  of  any  specific 
matter  in  controversy,  it  is  his  duty  to  so  inform  the  court, 
and  have  it  placed  before  his  fellow  jurors,  if  at  all,  accord- 
ing to  the  established  rules  of  trial  evidence. 

It  is  claimed,  however,  that  the  question  of  the  alleged 
misconduct  of  the  juror  is  not  properly  before  us ;  that  the 
voir  dire  examination  should  have  been  taken  down  by  the 
reporter  and  can  not  be  shown  by  affidavits.  In  our  view, 
the  question  is  not  material,  because  the  vitiating  circum- 
stance is  the  undisputed  use,  in  the  deliberations,  of  prior 
knowledge  of  the  juror,  which  could  only  be  shown  by 
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affidavits,  and  which  wouhl  have  l)oeii  c^qiially  fatal  had  the 
question  not  been  covered  by  the  voir  dire  examination. 
We  think  it  propcT  to  add  that  the  affidavits,  as  we  read 
them,  did  not  necessarily'  inii>ngn  the  good  faith  of  tie 
juror.  He  might  have  b(»en  perfectly  sincere  in  his  an- 
swer that  "he  knew  nothing  concerning  the  case''  or  its 
merits  or  facts.  The  affidavits  do  not  indicat<^  that  the  lo- 
cation of  defendant  in  error's  property  was  so  described 
in  the  opening  statements  that  the  juror  must  necessarily 
have  recognized  it  as  that  with  which  he  was  familiar. 
Moreover,  most  laymen,  when  interrogjited  as  to  their 
knowledge  of  a  "case"  or  its  facts  or  merits,  would  prob- 
ably not  undei-stand  that  this  referred  to  property  that 
might  be  involved  in  the  casO;  tJiey  would  rather  infer  that 
this  meant  the  dispute  lM*tw(*en  the  parties.  Indeed,  in 
the  case  at  bar,  the  subject  nmtter  of  the  case  was  not 
plaintiff  in  error's  i>roi>crty,  birt  the  amount  of  damage, 
if  any,  resulting  from  the  change  of  gi'ade.  We  think, 
therefore,  that  the  juror  might  have  answered  as  he  did 
in  g(K)d  faith,  even  though  at  the  time  conscdous  of  his 
familiarity  with  the  premises.  If,  on  the  other  hand,  as 
well  might  have  been  the  case,  he  did  not  recollect  his 
acquaintance  with  the  premises  from  anything  said  in  the 
opening  statements,  his  answer  would  have  constituted  no 
ground  for  a  new  trial.    Fitzpafrick  v.  People,  98  111.  269. 

But  with  a  distinct  and  undisputed  showing  that  this 
juror  not  only  had  this  prior  knowledge  and  .based  his 
own  conclusions  i>artly  thercM>n,  but  that  he  used  it  to 
influence  his  fellow  jurors  in  arnving  at  their  verdict,  we 
are  unable  to  see  how  it  can  be  permitted  to  stand.  The 
facts  are  exactly  oppostMl  to  those. in  Chicago^  B.  &  Q-  ^• 
Co.  V.  Oyster,  58  Neb.  1,  15. 

It  is  also  claimed  tliat  the  affidavits  are  defective  in 
failing  to  show  that  the  officers  of  plaintiff  in  error  were 
ignorant  of  the  juror's  prior  knowledge.  Had  it  been 
shown  that  plaintiff  in  error's  agents  and  representativeB 
did  actually  know  of  this,  and  permitted  it  to  stand  with- 
out protest,  the  objection  would  have  been  waived.   8io^ 
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pofski  V.  Steffins,  79  111.  303;  Wtdtcher  v.  Peacham,  52  Vt. 
242;  Consolidated  Ice-Maehine  Co.  v.  Trenton  Hygeian  Ice 
Co.,  57  Fed.  898.  But  no  such  showing  was  made  and 
we  can  not  presume  that  such  was  the  case,  especially  as 
the  attorneys  distinctly  state  in  their  affidavits  that  they 
knew  nothing  of  it 

There  are  other  questions  discussed  in  their  briefs,  but 
their  determination  is  not  necessary  to  a  disposition  of  this 
proceeding,  and  they  are  not  likely  to  be  raised  upon  an- 
other trial. 

We  recommend  that  the  judgment  be  reversed  and  the 
cause  remanded  for  further  proceedings. 

Hastings  and  Kiekpatbick^  OO.,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
the  cause  remanded  for  further  proceedings  according  to 
law. 

Rbvbbsbd  and  rbmandhd. 


Hannah  Johnson  v.  J.  S.  Winston  bt  al. 

FiUD  Afbil  9,  1908.    No.  12,198. 

L  Tender  of  Proof:  Preliminabt  Question.  An  offer  of  proof  In  sup- 
port of  a  preliminary  question,  need  not  be  confined  to  the  same 
limits  as  the  answer,  but  may  extend  farther  in  medUu  res,  pro- 
yided  both  relate  to  the  same  subject  matter. 

2.  Expert  Witness:  Pbeliminabt  Question.  In  an  action  for  mal- 
practice in  amputating  part  of  plalntlfP's  hand  and  removing  the 
metacarpal  bone.  It  is  proper  to  ask  a  professional  witness  for 
plaintiff,  as  a  preliminary  question,  whether  there  Is  any  method 
of  cure  without  removing  the  bone. 

8. :  .  In  such  action,  a  surgeon  of  thirty-five  years'  ex- 
perience, who  has  inspected  the  amputated  bone,  may  be  asked 
to  examine  plaintiff's  hand  and  state  what  ligaments  would  need 
to  be  severed  in  the  operation,  without  a  preliminary  showing  that 
the  question  can  be  answered  from  such  inspection. 

4.  Action  for  Malpractice:  Instruction.    A  charge  in  such  an  action 
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that  defendants  are  not  liable  for  the  consequences  of  the  opera- 
tion if  they  acted  "in  a  careful  and  skillful  manner  under  the 
belief  that  it  was  proper/'  is  too  broad;  the  belief  must  have  been 
one  acquired  in  the  exercise  of  due  professional  care  and  skill. 

Error  to  the  district  court  for  Fillmore  county:  Gbqege 
W.  Stubbs,  District  Judge.    Reversed. 

F.  B.  Danisthorpe,  for  plaintiff  in  error. 

a.  W.  Christy,  Charles  H,  Sloan  and  F,  W.  Slom,  contra. 

LOBINOIBR^  O. 

This  is  an  action  for  malpractice,  allied  to  conast  in 
the  negligent  anl  unskillful  amputation  of  plaintiff's  index 
finger  and  metacarpal  bone,  the  removal  of  the  latter  hav- 
ing been,  it  is  claimed,  wholly  unnecessary.  Plaintiff  also 
alleges  that  she  "has  suffered  immeasurable  pain,  tormeiit 
and  anxiety  of  mind,"  and  "has  by  reason  of  the  premises 
wholly  lost  the  use  of  said  hand,  wrist  and  arm."  Defend- 
ants filed  separate  answers,  alleging,  in  substance,  that  the 
operation  was  performed  in  a  proper  and  professional  man- 
ner, and  that  the  condition  of  plaintiff's  hand  was  due  to 
lack  of  care  on  her  part  after  defendants  had  been  dis- 
charged. There  was  a  verdict  for  defendants,  and  plain- 
tiff brings  this  proceeding  to  reverse  the  judgment.  A 
large  number  of  errors  are  assigned,  and  exhaustive  briefs 
are  presented  on  both  sides,  but  we  find  it  unnecessary  t» 
discuss  more  than  two  of  the  questions  raised. 

Plaintiff  called  as  a  witness  one  Dr.  Mozee,  a  regular 
physician  and  surgeon  of  thirty-five  years'  practice,  who 
was  asked  to  examine  the  metacarpal  bone,  which  had  been 
preserved  after  its  amputation  from  plaintiff's  hand.  - 
After  testifying  that  "the  head  of  the  bone  is  necrosed," 
the  examination  of  the  witness  proceeded  as  follows: 

"Q.  1399.  What  would  be  the  treatment  by  your  school 
of  those  two  si)otB  of  necrosis? 

^*Defendants  object  as  incompetent^  immaterial,  as  to 
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what  the  treatment  would  be  of  his  school  for  those  spots. 
Objection  sustained.    Exception. 

"Q.  1400.  State  if  there  would  be  any  remedy  that  could 
be  used  to  cure  the  necrosis  you  have  now  spoken  of,  with- 
out the  removal  of  the  bone. 

"Defendants  object  as  incompetent,  immaterial,  irrele- 
vant under  the  issues,  leading.  Objection  sustained.  Ex- 
ception. 

"Plaintiff  oflFers  to  prove  by  the  witness  on  the  stand 
that  the  necrosis  spoken  of  by  said  witness  on  the  head  of 
the  metacarpal  bone  now  in  his  hand,  could  have  been  re- 
moved and  cured  by  scraping,  or  by  the  chiseling  process 
known  to  the  profession,  without  the  removal  of  the  meta- 
carpal bone. 

"Defendants  object  as  incompetent,  no  foundation  laid 
for  the  hypothesis,  immaterial,  irrelevant  under  the  testi- 
mony so  far  taken.  Objection  sustaintni,  and  offer  denied. 
Plaintiff  excepts. 

"Q.  1401.  Please  examine  the  hand  of  the  plaintiff, 
and  state  what  ligaments  would  have  to  be  stnta'cnl  from 
the  amputated  bone  you  have  just  examined,  and  the  scar 
yon  find  on  the  hand,  in  the  amputati(m  and  removal  of 
that  bone. 

"Defendants  object  as  no  proper  foundation  laid,  incom- 
petent, immaterial.  Objection  sustained.  Plaintiff  ex- 
cepts. 

"Plaintiff  offers  to  prove  by  the  witness  on  the  stand 
that  in  the  removal  of  the  metacarpal  bone  now  in  the 
hands  of  the  witness,  from  an  examination  of  the  scar  on 
the  hand  of  the  plaintiff,  that  the  annular,  palmar,  and  one 
of  the  main  branches  of  the  posterior  annulaf*  ligaments 
would  have  to  be  severed,  and  that  in  the  severing  of  said 
ligaments  stiffness  of  the  wrist  would  be  caused. 

"Defendants  object,  incompetent,  immaterial,  no  proper 
foundation  laid,  and  the  offer  not  within  the  scope  of  the 
question  propounded.    Objection  sustained." 

This  ended  plaintiff's  attempt  to  produce  evidence  of  this 
character,  and  the  above  rulings  are  assigned  in  the  peti- 
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tion  in  error.  Defendants  contend  that  it  was  improper  to 
ask  the  witness  if  there  was  "any  remedy"  for  necrosis 
without  removing  the  bone,  and  that  he  should  have  been 
asked  merely  for  the  ordinary  treatment.  But  the  court 
had  already  refused  to  permit  the  witness  to  state  what 
would  be  the  treatment  of  his  school,  which  was  the  r^- 
ular  or  allopathic.  And,  as  this  was  substantially  the  same 
question  that  counsel  now  contend  was  the  proper  one, 
plaintiff  was  necessarily  driven  to  a  different  form  of 
interrogatory.  Moreover,  the  inquiry  whether  there  was 
"any  remedy"  was  merely  preliminary,  intended  to  show 
the  knowledge  of  the  witness,  and  to  afford  a  basis,  as  tlie 
offer  subset] uently  disclosed;  for  a  question  as  to  the  proper 
remedy,  ^^^lere  the  question  is  one  of  this  character,  more 
latitude  shcmld  be  allowed  in  its  form.  An  attorney  may 
not  always  know  exactly  what  his  witness  will  testify  to^ 
and  where  he  is  merely  laying  the  foundation  leading  up 
to  other  evidence,  it  would  often  result  in  great  injustice 
to  confine  the  question  to  the  same  limits  as  if  the  exam- 
ination had  proceeded  well  into  the  subject 

Defendants  also  objected  to  the  offer  in  support  of  ques- 
tion 1400,  that  it  "was  broader  than  the  question,"  but  as 
we  read  the  offer  it  is  narrower  than  the  question.  The 
latter  was  the  inquiry  as  to  "any  remedy,"  w-hile  the  oflfer 
was  an  inquiry  as  to  a  particular  remedy  or  form  of  sur- 
gical treatment.  The  case  of  Keen^s  v.  Robertson^  46  Neb. 
837,  lends  no  support  to  defendants'  objection.  The  ques- 
tion there  was  as  to  the  building,  while  the  offer  related 
to  the  contents.  Each  pertained  to  a  different  subject. 
Here  both  offer  and  question  relate  to  the  same  general 
subject-matter  of  remedies  for  necrosis.  And  if  plaintiff 
could  have  proved,  as  he  offered  to  do,  that  this  disease 
could  have  been  cured  without  the  removal  of  the  bone  by 
a  remedy  "known  to  the  profession,"  it  would  seem  that 
defendants  might  easily  have  protected  themselves  by  show- 
ing on  cross-examination  that  the  suggested  remedy  was 
"heroic  or  extrabrdinary,"  if  such  was  the  case.  C«^ 
tainly  nothing  was  implied  by  the  form  of  the  que&tion. 
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"Known  to  the  profession"  must  be  understood  as  being 
known  to  the  whole  pi-ofession,  not  merely  to  a  part,  or  the 
most  learned  members  of  it 

The  ruling  on  question  1401  is  sought  to  be  sustained  on 
the  ground  that  it  "assumed  that  a  surgeon  could,  from  an 
inspection  of  the  healed  portion  of  the  remaining  hand 
and  the  scars  thereon,  determine  what  ligaments  had  been 
severed  in  the  amputation."  The  question,  however,  was 
"what  ligaments  would  have  to  be  severed,"  not  what  ones 
had  been.  It  would  not  seem  to  be  necessary  to  prove  that 
a  surgeon  of  thirty-five  years'  experience  could  tell  what 
ligaments  would  need  to  be  severed  in  the  amputation  of 
the  metacarpal  bone,  when  he  had  already  examined  the 
latter,  and  was  at  the  time  examining  the  remaining  part 
of  the  hand. 

The  offer  in  support  of  question  1401  is  likewise  objected 
to  as  not  within  the  scope  of  the  question.  But  here  again 
the  question  was  preliminary,  and  in  such  case  the  oflfer 
is  not  confined  to  the  same  limits  as  the  answer  would  be. 
Union  P.  R.  Co.  v,  Sfanwood,  91  N.  W.  (Neb.)  191;  Han- 
son V.  Toxcnship  of  Red  Rock^  7  S.  Dak.  38,  40. 

The  materiality  and  importance  to  plaintiff  of  the  evi- 
dence Avhich  her  counsel  thus  vainly  sought  to  place  before 
the  jury  can  best  be  understood  in  the  light  of  defendants' 
theory  of  the  case  as  elaborated  in  their  brief.  They  con- 
tend that  "the  burden  rests  upon  the  plaintiflf  throughout 
the  trial  of  the  case,  to  prove :  First,  that  the  amputation 
was  unauthorized  and  unnecessary,  or  that  the  surgical 
operation  wsus  performed  in  a  negligent  and  unskillful 
manner;  second,  that  damages  re^sulted  to  the  plaintiff 
direi'tly  traceable  to  such  negligent  malpractice/'  They 
further  claim:  "No  physician  or  surgeon  or  other  com- 
petent witness  has  testified  that  the  same  were  negligent, 
unskillful  or  not  the  proper  and  ordinary  treatment  under 
the  circumstances  so  testified  to.  This  omission  would,  of 
itself,  be  fatal  to  plaintiff's  recovery,  even  if  no  testimony 
had  been  offered  in  behalf  of  the  defendants.  ♦  •  ♦ 
No  competent  professional  witness  has  testified  that  the 


430  NEBRASKA  REPORTS.  [Vol.68 


Johnson  T.  Winston. 


present  condition  of  the  plaintifiTs  hand  is  the  result  of 
the  surgical  operation  or  treatment  by  the  defendants. 
This  omisHion  is  fatal  to  the  right  to  recover."  Now  it  WM 
exactly  this  burden  and  these  essentials  which  plaintiff  waa 
apparently  attempting  to  meet  by  offering  the  testimonj 
of  Dr.  ilozee.  It  can  not  be  said,  therefore,  that  the  ex- 
clusion of  this  evidence  was  without  prejudica  As  is  shown 
by  defendants'  counsel  themselves,  the  evidence  was  vital 
to  plaintiff's  case,  and,  nnless  the  grounds  for  its  rejection 
were  pn>|>er,  the  judgment  ought  not  to  stand. 

MortH)ver,  this  appears  to  have  been  the  only  witness  in 
iK'half  of  tho  plaintiff  on  this  point,  and,  if  so,  it  was  all 
the  more  important  that  no  mistake  should  have  been 
nmde  in  excluding  his  testimony.  We  can  not  overlook 
the  well  known  fact  that  in  actions  of  this  kind  it  is  al- 
ways difficult  to  obtain  professional  testimony  at  all.  It 
>vill  not  do  to  lay  down  the  rule  that  only  professional 
witnesses  can  be  heard  on  quc^stions  of  this  character,  and 
then,  in  spite  of  the  fact  that  they -are  often  unwilling, 
apply  the  rules  of  evidence  with  such  stringency  that  their 
testimony  can  not  be  obtained  against  one  of  their  own 
members. 

It  seems  to  us,  therefore,  that  the  evidence  thus  tendered 
by  plaintiff  should  have  been  allowed  to  go  to  the  jniy.  It 
certainly  was  material,  and  we  can  not  presume  that,  had 
it  been  admitted,  the  result  would  have  been  the  same 

In  the  ninth  instruction  the  trial  court  charged  the  jnry 
that  "Although  a  diseased  condition  resulting  in  a  mal- 
formed and  useless  hand  was  caused  by  the  operation,  the 
ib^fendants  are  not  liable  if  they  performed  the  operation 
with  the  wife's  consent,  express  or  implied,  in  a  careful 
and  skillful  manner,  under  the  belief  that  it  was  proper  to 
be  performed."  My  associates  are  of  the  opinion  that  the 
rule  here  is  stated  too  broadly,  and  that  the  "belief"  which 
would  excuse  defendants  from  the  consequences  of  an 
operation  must  have  been  a  well  founded  belief  acquired 
in  the  exorcise  of  due  professional  care  and  skill.  The 
authorities  appear  to  len*  support  to  this  view,    ThW  i* 
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We^t  V.  Martin^  31  Mo.  375,  a  request  for  the  following 
instruction  was  held  to  be  rightly  refused:  "If  the  de- 
fendant is  a  surgeon  of  ordinary  skill,  he  is  not  responsible 
in  this  case  for  an  error  of  judgment  The  court  said 
further  (p.  378)  >  "Whether  errors  of  judgment  will  or 
will  not  make  a  surgeon  liable  in  a  given  case  depends  not 
merely  upon  the  fact  that  he  may  be  ordinarily  skillful  as 
such,  but  whether  he  has  treated  the  case  skillfully  or  has 
exercised  in  its  treatment  such  reasonable  skill  and  dili- 
gence as  is  ordinarily  exercised  in  his  profession.  For 
there  may  be  responsibility  where  there  is  no  neglect,  if  the 
error  of  judgment  be  so  gross  as  to  be  inconsistent  with  the 
use  of  that  degree  of  skill  that  it  is  the  duty  of  every  sur- 
geon to  bring  to  the  treatment  of  a  case  according  to  the 
standard  indicated." 

So  in  jDu  B(ns  v.  Decker ^  130  N.  T.  325,  330,  the  court 
say  of  the  surgeon :  "His  judgment  must  be  founded  upon 
his  intelligence.  He  engages  to  bring  to  the  treatment  of 
his  patient  care,  skill  and  knowledge,  and  he  should  have 
known  the  probable  consequences  that  would  follow  from 
the  crushing  of  the  bones  and  tissues  of  the  foot." 

The  other  errors  assigned  are  either,  in  our  judgment, 
not  well  taken,  or  are  not  likely  to  occur  on  a  retrial  of 
the  case.  We  recommend  that  the  judgment  be  reversed 
and  the  cause  remanded  for  further  proceedings. 

Hastings  and  Kirkpatriok^  CO.,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed,  and 
the  cause  remanded  for  further  proceedings  according  to 
law. 

Bbvbbsbd  and  rbmandkd. 
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McCoRMicK   Harvesting   Machine  Company  v.  J.  D. 

Stires. 

Filed  April  9,  1903.    No.  1^457. 

1.  Connty  Court:    Vacating  Judgment  After  Term.     Under  the  pro- 

visions of  section  602  et  acq.  of  the  Code  of  Civil  Procedupe  a 
county  court  has  no  power,  after  term,  to  vacate  its  own  judgment 
on  the  ground  that  the  same*  is  void  for  want  of  jurisdiction  over 
the  person  of  the  defendant 

2.  Seply.     The  reply  of  plaintiff  examined,  and  held  not  to  state  a 

defense  to  the  answer  of  defendant. 

3.  Evidence.    Evidence  examined,  and  held  insufficient  to  sustain  the 

judgment. 

4.  Action  for  Money  Had  and  Beceived.     An  action  for  money  bad 

and  received  will  lie,  where  the  defendant  has  obtained  posses- 
sion of  money  which  in  equity  and  good  conscience  he  ought  to 
refund. 

Error  to  the  district  court  for  Platte  county:  J.  A- 
Grimlson,  District  Judge.    RetTersed. 

Harry  O'Neill  and  William  O.  CHlbert,  for  plaintiff  in 
error. 

James  O.  Reeder  and  J.  D.  StireSj  contra, 

KiRKPATRICK,  C. 

This  is  an  action  for  money  had  and  received,  brought 
by  J.  D.  Stires,  defendant  in  error,  against  the  McCo^ 
mick  Har\H*sting  Machine  Company,  plaintiflF  in  error,  in 
the  district  court  for  Platte  county.  The  petition  allc^ 
that  in  January,  1896,  one  Stores  was  indebted  to  one  M. 
E.  Beerbower  in  the  sum  of  f300  on  a  certain  lease  ex- 
ecuted by  Beerbower  to  Stores  upon  a  farm  in  Nance 
county  belonging  to  the  former;  that  on  June  26,  1896, 
Beerbower,  for  a  valuable  consideration,  assigned  the  lease 
and  all  of  her  rights  thereunder  to  Stires,  Stires  ever  since 
then  remaining  the  owner  of  all  the  rights  of  Beerbower 
in  and  to  the  money  due  under  the  lease ;  that  in  August, 
1896,  Stores  paid  the  amount  of  his  indebtedness  to  Beer 
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bower  to  the  McCormick  Harvesting  Machine  Company 
for  the  use  and  benefit  of  plaintiff,  Stires;  and  that  the 
defendant,  the  machine  company,  neglected  and  refused 
to  account  for  and  pay  over  to  plaintiff  the  sum  of  money 
received  from  Stores.    There  was  prayer  for  judgment  in 
the  sum   of  f300,   with   inteirest      To   this   petition   an 
answer  was  filed  by  plaintiff  in  error,  admitting  that 
Stores  was  indebted  to  M.  E.  Beerbower  in  the  amount 
alleged,  which  sum,  however,  was  subject  to  a  discount  if 
payment  was  made  when  due;  denied  the  assignment  of 
the  lease  by  Beerbower  to  defendant  in  error,  and  pleaded 
that  on  May  11,  1896,  it  recovered  a  judgment  against 
Beerbower  in  the  county  court  of  Platte  county  in  the  sum 
of  1234.10,  with  costs  of  action  taxed  at  |10.45;  that  it 
procured  a  transcript  of  the  judgment  to  be  filed  in  the 
district  court  for  Nance  county,  and  caused  a  summons  in 
garnishment  to  be  duly  issued  and  served  ujwn  Stores, 
commanding  him    to   appear   in   the  district   court   for 
Nance  county  and  answer  concerning  his  indebtedness  to 
Beerbower;  that  Stores  appeared  pursuant  to  summons, 
admitting  his  indebtedness  to  Beerbower  in  the  sum  men- 
tioned in  the  answer;  that  subsequently,  and  on  December 
27, 1897,  the  district  court  made  an  order  directing  Stores 
to  pay  over  the  amount  due  from  him  to  Beerbower  to  the 
derk  of  the  district  court,  and  directed  payment  to  plain- 
tiff in  error  herein  of  the  sum  due  it  on  its  judgment;  that 
the  money  was  a^ccordingly  paid  over  to  plaintiff  in  error 
by  the  clerk,  and  it  receipted  therefor.  In  addition  to  these 
allegations,  the  answer  denied  generally  all  other  allega- 
tions of  the  petition.    Replying  to  this  answer,  defendant 
in  error  pleaded  that  the  judgment  mentioned   in   the 
answer  of  date  May  11,  1896,  was  by  the  county  court  of 
Platte  county  on  August  31,  1896,  duly  vacated  and  set 
aside,  and  that  all  proceedings  had  thereunder  in  the  dis- 
trict eou?t  for  Nance  county  were  without  authority  of 
law,  fraudulent  and  void.     Trial  resulted  in  a  judgment 
generally  for  defendant  in  error,  from  which  this  proceed- 
ing is  prosecuted. 
32 
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Various  errors  are  predicated  upon  the  proceedings  had 
in  the  trial  courts  not  all  of  which  require  consideration. 
The  record  discloses  that  the  action  by  plaintiff  in  error 
against  M.  E.  Beerbower  in  the  county  court  was  one 
charging  defendant  therein  as  indorser  upon  two  promis 
sory  notes.    Judgment  was  rendered  for  plaintiff  therein. 
From   certain   proceedings  had   in   the  county  court,  a 
transcript  of  wliich  forms  a  part  of  the  bill  of  exceptions 
herein,  it  apiH^ars  that  Mrs.  M.  E.  Beerbower,  on  May 
11,  1896,  and  prior  thereto,  was  absent  from  the  state; 
that  a  constable,  who  was  directed  to  serve  the  summons, 
delivered  the  same  to  P.  W.  Beerbower,  husband  of  M.  E. 
Bwrbower,  and  made  return  of  summons  shoTsing  due 
l)ers(mal  service  upon  the  defendant  in  the  action.    It 
is  further  disclosed  by  those  proceedings  that  P.  W,  Beer- 
bower employed  counsel,  who  ajssumed  to  appear  in  the 
(»ase  for  Mrs.  M.  E.  Beerlmwer,  filing  an  answer,  litigating 
the  case  ui)on  its  merits,  judgment  going,  as  stated,  for 
I)laintiflF.     Tht^e  facts  are  set  out  in  a  petition  filed  by 
i[i*8.  BtH^bowtT  in  July,  1896,  in  the  county  court,  and 
also  in  (»ertain  affidavits  filwl  in  support  thereof;  the  ob- 
jt*ct  and  prayer  of  the  pc^tition  being  to  have  the  judgment 
of  May  11  vacated  and  S4*t  aside,  the  ground  alleged  being 
that  due  senice  of  summons  was  never  had  upon  M.  B. 
Beerbower,  and  that  she  never  had  notice  of  the  action, 
and  that  she  had  a  good  and  valid  defense  thereto.    The 
harvesting  ma(*hine  company  appeared  and  answered,  ad- 
mitting that  M.  E.  Bet^rbower  was  the  wife  of  P.  W.  Beer- 
bower, dc^ninl  all  the  other  allegations  of  the  petition,  and 
pleaded  want  of  jurisdiction  in  the  county  court  to  enter- 
t«ain  the  jx^ition  of  i[.  E.  Beerbower.    It  ^eems  that  evi- 
dence was  taken,  trial  had,  and  on  August  31,  1896,  the 
county  court  (Altered  a  judgment  purporting  to  vacate  and 
set  aside  the  ju<lgment  rendered  by  it  May  11,  1896.    In 
the  action  under  review  in  this  proceeding,  evidence  of  the 
action  of  the  county  court,  vacating  the  judgment  of  May 
11,  was  admitted  over  objection  of  plaintiflP  in  error,  the 
ruling  of  the  trial  court  thereon  being  assigned  as  error. 
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The  jurisdiction  of  the  county  court  to  vacate  its  own 
judgment  entered  May  11,  1896,  if  it  exists,  must  be  found 
in  the  third  subdivision  of  section  602  of  the  Code  of  Civil 
Procedure,  "for  mistake,  neglect,  or  omission  of  the  clerk, 
or  irregularity  in  obtaining  a  judgment  or  order."  Was 
the  judgment  of  May  11,  if  entered  without  service  of 
summons,  and  therefore  without  jurisdiction  of  the  person 
of  defendant,  a  judgment  irregularly  obtained  within  the 
meaning  of  the  language  quoted?  We  are  of  opinion 
that  it  is  not  In  order  that  the  county  court  might  have 
jurisdiction  to  vacate  the  judgment  of  May  11  the  latter 
must  have  been  a  judgment  If  the  court  had  no  jurisdic- 
tion over  the  person  of  the  defendant,  it  is  apparent  that 
the  judgment  it  assumed  to  enter  was  absolutely  void.  A 
plain  distinction  exists,  running  through  all  the  authori- 
ties, between  a  judgment  absolutely  void  for  want  of  juris- 
diction over  the  person  or  subject-matter  and  a  judgment 
rendered  by  a  court  with  jurisdiction,  but  because  of  some 
mistake  or  irregularity  in  obtaining  it  the  judgment  is 
voidable.  We  do  not  think  that  section  602  was  intended 
to  apply  where  no  valid  judgment  had  in  fact  been  entered, 
and  where  the  proceedings  of  the  court  are  absolutely  void 
for  want  of  jurisdiction.  In  discussing  this  question,  1 
Black,  Judgments  (2d  ed.),  sec.  170,  it  is  said:  "Now  a 
Void'  judgment  is  in  reality  no  judgment  at  all.  It  is  a 
mere  nullity.  It  is  attended  by  none  of  the  consequences  of 
a  valid  adjudication,  nor  is  it  entitled  to  the  respect  ac- 
corded to  one." 

In  our  conclusion  that  section  602  has  no  application 
to  void  judgments,  we  are  supported  by  the  prior  decisions 
of  this  court.    Kwuffmrnin  v.  Drexel,  56  Neb.  229. 

It  follows  from  what  has  been  said  that  the  county  court 
was  without  jurisdiction  to  vacate  its  own  judgment  at  the 
time  it  attempted  to  do  so.  And,  if  its  action  in  that  regard 
was  wholly  void,  the  record  of  its  proceedings  supplied  no 
competent  evidence  that  the  judgment  of  May  11,  in  favor 
of  plaintiff  in  error,  was  a  nullity.  Consequently,  the 
reply  of  defendant  in  error,  pleading  the  action  taken  by 
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the  county  court,  failed  to  state  a  valid  defaise,  and  evi- 
dence of  those  proceedings  was  insufficient  to  entitle 
defendant  in  error  to  any  relief.  It  follows  that  the  judg- 
ment of  the  trial  court  must  be  reversed,  becanse  not 
sustained  by  any  competent  evidence. 

Defendant  in  error  in  the  lower  court  litigated  his  case 
upon  the  mistaken  assumption  that  the  action  of  the 
county  court  in  its  attempted  vacation  of  the  judgment  of 
May  11  was  valid,  and,  therefore,  the  record  of  that  action 
was  competent  to  show  the  nullity  of  the  judgment  upon 
which  plaintiff  in  error  based  its  claim  to  the  money.  On 
the  contrary,  if  the  judgment  was  in  fact  void,  defendant 
in  error  should  have  tendered  that  as  an  issue,  and  es- 
tablished the  same  by  competent  proof.  As  stated  in  1 
Black,  Judgments  (2d  ed.),  sec.  170:  "It  is  not  neceaaary 
to  take  any  steps  to  have  it  (a  void  judgment)  re- 
versed, vacated,  or  set  aside.  But  whenever  it  is  brought 
up  against  the  party,  he  may  assail  its  pretensions  and 
show  its  wortiilessness.  It  is  supported  by  no  presump- 
tions, and  may  be  impeached  in  any  action,  direct  or  col- 
lateral.'- We  are  accordingly  of  the  opinion  that  defend- 
ant in  error  should  be  permitted,  if  he  so  desires,  at  the 
retrial  of  this  cause,  to  amend  his  reply  by  pleading  that 
the  judgment  of  May  11  is  void. 

Inasmuch  as  this  case  must  be  tried  again,  one  other 
question  requires  determination,  namely,  whether  in  this 
case  an  action  for  money  had  and  received  will  lie.  The 
rule  supported  by  the  better  authorities  is  that  an  action 
for  money  had  and  received  may  be  maintained  for  the 
recovery  of  money  which  the  defendant  ought  in  equity 
and  good  conscience  to  give  over  to  the  plaintiff.  It  is 
stated  in  the  following  language  by  our  own  court:  "An 
action  in  the  nature  of  one  for  money  had  and  recd^ed 
lies  wherever  the  defendajit  has  obtained  possession  of 
money  which  ew  aequo  et  bono  he  ought  to  refund;  and  it 
is  proper  to  bring  the  action  against  the  party  who  has 
received  the  money."  School  District  v.  Thompson^  51 
Neb.  857, 
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The  rule  is  well  sustained :  O'Gonley  v.  City  of  Natchez^ 
1  BmeiL  &  Mi  (Miss.)  31,  40  Am.  Dec.  87;  Lime  Bock  Bank 
V.  Plimpton^  17  Pick.  (Mass.)  159,  28  Am.  Dec.  286; 
(y^allon  V.  Boismenu,  3  Mo.  405,  26  Am.  Dec.  678;  Ood- 
dard  v.  Bulow,  1  Nott*&  McC.  (S.  Car.)  45,  9  Am.  Dec.  663. 

If  the  judgment  of  May  11,  1896,  obtained  by  plaintiflf 
in  error,  is  void,  we  are  of  opinion  that  an  action  for 
money  had  and  received  will  lie  for  the  recovery  of  the 
money  plaintiff  in  error  procured  by  virtue  of  its  garnish- 
ment process. 

It  is,  therefore,  recommended  that  the  judgment  of  the 
district  court  be  reversed,  and  the  cause  remanded  for 
farther  proceedings,  with  permission  to  defendant  in 
errory  if  he  so  de^ireSy  to  amend  his  reply. 

Hastings  and  Day,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  forgoing 
opinion,  the  judgment  of  the  district  court  is  reversed,  and 
the  cause  remanded  for  further  proceedings,  with  permis- 
sion to  defendant  in  error  to  amend  his  reply. 

Bbvbbsbd  and  remandbd. 


Omaha  Stbbbt  Bailwat  Oompant  v.  John  Boesen. 

Filed  Afbh*  9,  1903.    No.  12,649. 

1.  Appeal  and  Error:  Instructions.  A  Judgment  win  not  be  reversed 
on  account  of  the  number  of  instructions  given  to  the  Jury  by  the 
trial  court,  unless  it  clearly  appears  that  the  party  complaining 
Is  prejudiced  thereby. 

X  Borden  of  Proof.  The  giving  of  an  instruction  which  places  the 
burden  of  proof  to  establish  some  of  the  facts  put  in  issue  by  the 
pleadings  on  the  wrong  party,  is  reversible  error. 

8.  Instruetlons.  It  is  error  to  give  the  Jury  instructions  which  contain 
inconsistent  and  conflicting  paragraphs  relating  to  the  burden  of 
proof.  Fanners'  Bank  v.  Harahman,  33  Neb.  446,  approved  and 
followed. 

4. :  Thbobt  or  Cask.    A  party  is  entitled  to  have  his  theory  ot 
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his  case,  as  disclosed  by  the  evidence,  submitted  to  the  jury, 
under  proper  instructions,  and  where  such  an  instruction  is 
tendered  to  the  court  the  refusal  to  giye  it  is  reversible  error. 

Error  to  the  district  court  for  Douglas  county:    WHi- 
LARD  W.  Slabaugh^  DISTRICT  J udgb.    Reversed. 

John  L,  WehsteTj  for  plaintiff  in  error. 

T.  W.  Blackbtirn  and  Richard  8.  HortoUy  contra. 

Barnes^  C. 

The  defendant  in  error  filed  his  amended  petition  in  the 
district  court  for  Douglas  county  to  recover  damages  of  the 
Omaha  Street  Railway  Company,  alleged  to  have  been  sus 
tained  by  him  by  reason  of  the  negligence  of  said  company. 
It  was  alleged  in  the  petition,  in  substance,  Ihat  the 
Omaha  Street  Railway  Company  was  a  corporation  organ- 
ized and  existing  under  and  by  virtue  of  the  laws  of  this 
state;  that  at  the  time  stated  therein  it  owned  and  operated 
a  certain  street  railway,  known  as  the  Omaha  Street  Rail- 
way, running  through  the  streets  of  the  city  of  Omaha,  and 
extending  to  and  through  the  streets  of  South  Omaha,  in 
Douglas  county,  and  that  it  was  a  common  carrier  of  pas- 
sengers for  hire  up<m  said  strei^t  railway ;  that  on  the  15th 
day  of  July,  1^99,  he  Ixname  a  passenger  on  said  street 
railway,  at  tlie  special  instance  and  request  of  said  com- 
pany, to  be  carried  safely  from  the  intersection  of  Eigh- 
teenth and  Vinton  streets  in  the  city  of  Omaha,  to  and 
along  Q  street  in  the  city  of  South  Omaha,  on  a  car  owned 
and  operated  by  the  said  company,  for  a  certain  reward  to 
be  paid  therefor;  that  while  he  was  a  passenger  on  one  of 
the  cars  of  said  street  railway  company,  the  car  nyon 
which  he  had  taken  passage,  when  it  reached  a  point  in 
South  Omaha  at  or  about  the  intersection  of  Twenty-fourth 
and  O  streets,  through  the  negligence  of  the  said  company, 
suddenly  left  the  track  and  threw  him  violently  to  the 
pavement,  inflicting  upon  him  serious  and  permanent  in- 
juries ;  that  by  reason  of  the  accident  he  was  braised  and 
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wounded  so  that  he  became  sick,  sore  and  disabled,  and 
was  permanently  injured,  to  his  damage  in  the  sum  of 
120,000,  for  which  he  prayed  judgment.  The  street  railway 
company  filed  a  motion  to  make  the  petition  more  definite 
and  certain,  and  to  require  the  plaintifif  to  state  in  his 
petition  more  specifically  the  acts  of  negligence  of  which 
he  complained.  The  motion  was  overruled,  and  thereupon 
the  company  filed  a  general  demurrer  to  the  petition,  which 
was  also  overrule.  An  answer  to  the  amended  petition 
was  then  filed,  in  which  it  w^as  first  denied  that  the  car  of 
the  defendant  company,  through  the  negligence  of  the  de- 
fendant, left  the  track  and  threw  the  plaintiff  to  the  pave- 
ment; and  it  was  alleged  in  the  answer  that  defendant  was 
not  guilty  of  any  negligence  whatever.  And  it  was  averred 
therein  that  at  the  time  and  place  where  the  said  accident 
w^as  alleged  to  have  occurred,  that  defendant's  car  was  in 
good  order  and  condition ;  that  it  had  been  theretofore  and 
remained  thereafter  in  every  respect  in  good  condition, 
and  was  of  the  style  and  manner  of  construction  of  car  in 
common  use;  that  the  accident  did  not  arise  from  any  im- 
perfection of  the  car,  or  from  any  cause  that  could  have 
been  guai'ded  against  by  the  use  of  the  greatest  care  and 
skill  on  defendant's  part.  It  was  further  averred  that  the 
track  of  the  defendant  company,  at  the  time  and  place 
where  the  said  accident  was  alleged  to  have  occurred,  was 
in  good  order  and  condition;  that  there  were  no  breaks 
or  imperfections  therein;  that  it  was  in  the  same  condition 
at  the  time  of  the  accident  that  it  had  been  theretofore,  and 
remained  for  a  considerable  time  thereafter ;  that  the  cars 
were  oi)erated  over  and  upon  said  track  at  said  point  every 
few  minutes  during  all  hours  of  the  day ;  that  it  had  been 
so  used  for  a  long  time  before  and  continued  to  be  used 
thereafter  without  any  occasion  for  any  repairs,  improve- 
ments, or  changes  in  said  track ;  that  said  accident,  if  any 
there  was,  arose  from  an  extraneous  cause,  over  which  the 
defendant  company  had  no  control,  and  said  accident  was 
one  which  could  not  be  guarded  against  by  the  use  of  the 
greatest  degree  of  care  and  skill  on  the  part  of  the  defend- 
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ant  company;  that  the  car  did  not  leave  the  track,  bat 
continued  on  the  same  to  the  end  of  the  journey,  at  the 
southern  termination  of  said  track,  and  tJien  returned  on 
its  regular  route,  passing  over  the  same  point  in  the  track, 
and  so  on,  and  so  continued  in  use  and  operation;  that 
plaintiff  was  guilty  of  contributory  negligence  by  standing 
and  riding  upon  tlie  platform  of  the  car  when  there  was 
ample  room  for  him  to  have  occupied  a  seat  inside  of  the 
car;  that  he  willfully,  negligently  and  knowingly  chose  of 
his  own  accord  to  ride  on  said  platform  of  the  car;  and 
that  his  injuries,  if  any,  were  occasioned  by  his  own  con- 
tributory negligence.  The  reply  contained  a  denial  of 
each  and  evei*y  allegation  of  new  matter  contaimnl  in  the 
answer.  On  these  issues  the  cause  w^as  tried  to  a  jury,  aad 
resultcHl  in  a  verdict  for  f  1,126  against  the  defendant  ccnn- 
pany.  A  motion  for  a  new  trial  was  filed  and  overruled, 
judgment  was  rendered  on  the  verdict,  and  the  street  rail- 
way company  prosecuted  error  to  this  court. 

The  first  assignment  discussed  in  the  brief  of  the  plain- 
tiflf  in  error  is  that  the  instructions  given  by  the  court 
were  too  voluminous,  were  confusing  and  misleading,  and 
did  not  confine  the  attention  of  the  jury  to  the  real  ques- 
tions at  issue.  An  examination  of  the  record  and  bill  of 
exceptions  discloses  that  there  were  but  three  questions 
of  fact  to  be  submitted  to  the  jury :  First — Did  the  car 
leave  the  track  or  become  derailed  and  thereby  throw  the 
defendant  in  error  into  the  street?  Second — If  the  car 
did  leave  the  track  could  such  accident  have  been  pre- 
vented by  the  use  of  the  highest  degree  of  care  and  skill 
on  the  part  of  the  defendant  company?  Third — If  the  car 
did  not  leave  the  track,  did  the  defendant  in  error  jump 
from  it,  with  other  passengers,  while  it  was  in  motion, 
and  SA  a  result  thereof  faJl  into  the  street,  and  receive 
the  injury  which  he  complained  of?  The  instructions  of 
the  court  should  have  been  few  and  brief,  and  directed 
to  the  particular  questions  at  issue.  Yet  they  contained 
fourteen  paragraphs,  some  of  which  were  misleading  and 
contradictory.    It  was  stated  by  this  court  in  the  City  of 
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Beatrice  v.  Leary,  45  Neb.  149,  160,  50  Am.  St  Rep.  546, 
that  the  jury  in  that  case  was  instructed  too  much.  The 
court  said:  "At  the  request  of  the  plaintiflp  the  court 
gave  the  jury  twelve  instructions;  at  the  request  of  the 
city,  fifteen;  and  in  addition  to  these  there  were  six  par- 
agraphs or  instructions  in  the  charge  given  by  the  court  to 
the  jury  on  its  own  motion.  Instructions  in  a  case  should 
.be  few  in  number  and  should  present  to  the  jury  the  law 
applicable  to  the  issues  in  the  case  in  simple  language  and 
terse  sentences.  Numerous  instructions,  or  instructions 
with  long  and  involved  sentences,  are  more  likely  to  con- 
fuse the  jury  and  lead  it  astray  than  to  enlighten  it  and  di- 
rect it  to  the  material  points  of  the  case."  And  yet  the  court 
in  that  case  affirmed  the  judgment.  We  think  the  rule 
stated  is  a  correct  one,  but  we  have  been  unable  to  find  a 
case  where  the  judgment  was  reversed  for  the  sole  reason 
tiiat  too  many  instructions  were  given,  or,  in  other  words, 
because  the  jury  was  over-instructed.  We  are  unable  to 
say,  after  an  examination  of  the  instructions,  that  the 
judgment  should  be  reversed  because  of  the  number  of  par- 
agraphs contained  in  the  charge  of  the  court 

The  second  assignment  of  error  presented  is  that  the 
court  erred  in  giving  instruction  No.  2  to  the  jury,  be- 
cause it  was  confusing  and  misleading.  The  first  para- 
graph of  this  instruction  is  as  follows : 

'TTou  are  instructed  that  the  burden  of  proof  is  upon  the 
plaintiff  to  establish  by  a  preponderance  of  the  evidence 
that  he  was  injured  while  a  passenger  of  the  defendant, 
the  extent  of  his  injuries  and  the  damage  occasioned 
thereby." 

This  part  of  the  instruction  may  be  corrct  as  a  general 
proposition,  but  it  was  hardly  correct  taken  in  connection 
with  the  all^ations  of  the  petition  and  the  proof  adduced 
on  the  trial.  The  real  question  here  was,  was  the  plaintiff 
injured  by  the  derailment  of  the  train?  Was  he  thereby 
thrown  from  the  car  and  injured,  or  was  he  injured  by 
jumping  from  the  car  while  the  train  was  in  motion? 
There  was  no  question  but  that  the  plaintiff  had  been  <i 
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passenger  on  the  car.  It  was  admitted  that  he  got  aboard 
the  train  at  Omaha,  and  continued  as  a  passenger  up  to 
the  moment  when  he  left  the  car  either  voluntarily  or  by 
force  of  a  derailment.  It  was  alleged  in  his  petition  that 
he  was  thrown  from  the  car  by  the  derailment  thereof,  and 
that  such  derailment  was  caused  by  the  negligence  of  the 
street  railway  company.  It  may  be  stated,  as  a  general 
proposition,  that  a  street  railway  company  is  a  common 
carrier  of  passengers  for  hire;  that  ordinarily  it  will  be 
sufficient  for  one  to  show  that  he  was  a  passenger,  that 
while  such  passenger  he  was  injured,  and  the  extent  of 
such  injuries.  It  will  then  develop  upon  the  company  to 
show  that  the  injury  occurred  without  any  negligence  on 
its  part,  and  that  by  the  exercise  of  the  highest  degree  of 
care  it  could  not  have  prevented  such  injury.  It  will  be 
found,  however,  that  this  doctrine  has  been  laid  down  in 
cases  where  there  was  a  collision,  or  where  the  person  in- 
jured had  been  struck  or  run  over  by  a  street  car — ^in  short, 
in  cases  where  the  undisputed  cause  of  the  injury  fairly 
raised  the  presumption  of  negligence.  In  the  case  at  bar, 
however,  there  was  no  collision.  The  plaintiff  was  not  run 
over  or  struck  by  the  street  car,  but  he  alleged,  as  a  sub- 
stantive part  of  his  case,  that  he  was  thrown  from  the. 
car  by  a  derailment  of  it,  caused  by  the  negligejice  of  the 
company;  and  it  would  seem  that  before  he  could  make 
his  case  it  would  be  necessary  to  show  at  least  that  he 
was  thrown  from  the  car  a^  alleged  in  his  petition,  be- 
fore any  presumption  of  negligence  could  arise.  That  this 
was  the  understanding  of  his  counsel  there  can  be  no 
doubt,  bcause  in  making  his  proof  the  plaintiff  assumed 
that  burden.  The  second  paragraph  of  this  instruction, 
however,  is  the  one  most  complained  of.  It  is  as  follows: 
"And  the  burden  of  proof  is  upon  the  defendant  to  show 
by  a  preponderancer  of  the  evidence  that  such  injuries,  if 
any,  were  received  while  a  i>assenger,  by  being  thrown  from 
a  car  because  of  the  derailment  thereof,  >vere  without  fault 
on  defendant's  part,  and  that  they  could  not  have  been 
avoided  by  the  exercise  of  the  highest  degree  of  skill  and 
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diligence  on  the  part  of  the  defendant,  consistent  with  its 
bufiiness." 

By  this  paragraph  the  court  attempted  to  tell  the  jury 
on  whom  the  burden  of  proof  rested.     It  is  certainly 
vague,  confusing  and  uncertain.    It  placed  the  burden  of 
proof  on  the  defendant  to  show  that  the  injuries  received 
by  the  plaintiff,  if  any,  were  received  while  a  i>assenger; 
that  the  injuries  were  received  b/  being  thrown  from  the 
car  because  of  the  derailment  thereof,  notwithstanding  the 
defendant  had  generally  and  specifically  denied  that  its 
car  was  ever  derailed,  or  that  the  plaintiflE  was  thrown 
therefrom  by  reason  of  its  derailment;  that  the  injuries 
which  the  plaintiff  received  were  without  fault  on  its  part ; 
and  that  the  injuries  could  not  have  been  avoided  by  the 
exercise  of  the  highest  degree  of  skill  and  diligence  on  the 
part  of  the  defendant     It  can  not  be  said  that  the  de- 
fendant company  was  required  to  prove  that  plaintiff's 
injuries  were  received  while  he  was  a  passenger  on  the 
ear  when  it  had  specifically  denied  that  he  had  received 
any  injuries  at  all,  and  alleged  that  if  any  such  injuries 
were  received  they  were  caused  by  the  contributory  neg- 
ligence of  the  plaintiff  himself,  and  not  by  reason  of  any 
Diligence  of  the  comjmny.     Neither  can  it  be  success- 
fully claimed  that  defendant  was  required  to  prove  that 
the  plaintiff^s  injuries  were  caused  by  a  derailment  of  the 
car,  when  it  had  specifically  denied  that  fact     That  the 
coort  erred  in  ^ving  this  instruction  can  not  be  ques- 
tioned.   Again,  the  instruction  assumed  that  there  was  a 
derailment  of  the  car.    Up  to  the  time  of  giving  the  part 
of  it  above  quoted,  the  court  had  not  instructed  the  jury 
that  it  was  necessary  for  them  to  find  from  the  evidence 
whether  the  car  was  derailed  or  not.    On  this  question 
there  was  a  sharp  conflict  of  evidence.    The  plaintiff,  and 
at  least  three  other  witnesses,  testified  that  the  car  wa*s 
derailed,  and  the  plaintiff  stated  that  the  derailment  waB 
what  threw  him  from  the  car  onto  the  x>avement  and  caused 
Ms  injury.    Pour  or  five  witnesses  for  the  defendant  com- 
pany testified  that  the  car  was  not  derailed  at  all,  and 
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these  witnesses  were  in  a  better  position  to  observe  flie 
condition  of  the  car,  to  know  what  occurred,  and  to  state 
whether  or  not  it  was  derailed,  than  were  the  witneBsee 
who  testified  for  the  plaintiff.  There  was  evidence  intro- 
duced by  the  defendant  which  showed  that  the  car  was  one 
of  ordinary  construction,  and  suitable  for  the  use  that  was 
being  made  of  it;  that  it  was  in  perfect  repair,  in  good 
condition  as  to  its  trucks,  wheels  and  all  of  its  parts; 
that  there  was  no  defect  whatever  in  the  street  car  track 
at  the  place  where  the  accident  was  alleged  to  have  oc- 
curred; and  that  there  was  nothing  in  the  circumstances 
or  surroundings,  in  the  construction,  equipment  or  condi- 
tion of  the  car,  or  of  the  street  railway  track,  which  would 
have  derailed  the  car.  This  testimony  was  undisputed,  so 
that  the  court  should  not  have  assumed  that  the  car  was 
derailed,  but  should  have  submitted  that  question  to  the 
jury  under  proper  instructions.  Again,  this  instruction 
was  in  conflict  and  inconsistent  with  instruction  No.  6, 
given  by  the  court  on  his  own  motion,  which  is  as  follows: 

"The  jury  are  instructed  that,  under  the  pleadings  and 
the  proofs  in  this  case,  the  plaintiff  is  not  entitled  to  re- 
cover, unless  he  has  established  by  a  preponderance  of  the 
evidence  that  while  he  was  a  passenger  on  the  defendant's 
oar,  the  car  left  the  track,  and  thereby  threw  the  plaintiff 
from  the  car  into  the  street,  and  that  the  injuries  of  which 
he  complains  resulted  therefrom." 

From  an  examination  of  the  record,  it  is  impossible  for 
us  to  determine  whether  the  jury  were  governed  by  in- 
struction No.  2,  or  the  instruction  last  above  quoted, 
which  is  inconsistent  therewith. 

For  these  reasons  we  hold  that  in  giving  this  instruc- 
tion there  was  reversible  error.  - 

The  plaintiff  in  error  further  contends  that  the  court 
erred  in  refusing  to  give  the  third  paragraph  of  the  in- 
struction requested  by  the  defendant  company.  The  re- 
quest is  as  follows : 

"The  jury  are  instructed  that  if  you  believe  from  tie 
evidence  that  the  plaintiff  was  not  thrown  from  the  car, 
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but  that  he  attempted  to  get  off  the  car  while  it  was  in 
motion  and  fell  into  the  street,  then  he  can  not  recover 
damages,  and  your  verdict  should  be  for  the  defendant." 
Without  commenting  at  length  on  the  evidence,  it  is  suf- 
ficient to  say  that  the  bill  of  exceptions  discloses  that  at 
the  time  the  accident  is  alleged  to  have  occurred,  the  train 
of  street  cars  upon  which  the  defendant  in  error  was  rid- 
ing was  slowing  up  and  about  to  stop,  so  that  the  persons 
riding  thereon  could  pass  over  to  the  Q  street  car,  which 
was  waiting  for  them,  and  thus  proceed  on  their  way  to 
the  packing  houses  where  they  were  employed;  that  there 
were  so  many  passengers  on  the  train  that  it  was  impos- 
sible for  them  all  to  get  into  the  single  car  on  the  Q  street 
track;  that  they  commenced  jumping  off  and  running  to 
get  seats  in  that  car;  that  those  who  got  there  first  thus 
obtained  a  ride  to  the  packing  houses,  while  those  who  de- 
layed were  obliged  to  walk;  that  none  of  the  other  pas- 
sengers were  thrown  from  the  car  or  fell  in  the  street;  it 
api)eared  that  no  one  else  suffered  any  injury  or  incon- 
venience whatsoever.    So  there  was  at  least  some  evidence 
from  ivhich  the  jury  might  reasonably  have  found  that  the 
defendant  in  error  was  injured  by  jumping  from  the  car  in 
his  haste  to  run  and  catch  the  Q  street  car.    This  was  the 
theory  of  the  defense.    The  plaintiff  in  error,  after  having 
shown  conclusively  that  the  car  from  which  the  defendant 
herein  claims  he  was  thrown  was  in  good  condition  in 
all  respects  and  suitable  for  the  purposes  for  which  it  was 
used,  that  its  track  was  in  perfect  order  and  that  there 
was  no  apparent  cause  or  reason  for  the  derailment  of 
the  car,  introduced  proof  tending  to  show  that  it  was  not 
derailed,  and  that  the  defendant  might  have  been  injured 
by  jumping  off  from  the  car  while*  it  was  still  in  motion, 
in  his  haste  to  secure  a  seat  in  the  Q  street  car.    Under 
such  circumstances,  it  was  entitled  to  have  its  theory  of 
the  case  submitted  to  the  jury  by  a  proper  instruction. 
Ha/rtwig  v.  Oordon^  37  Neb.  657,  662;  Cunningham  v.  Ful- 
ler, 35  Neb.  58;  Hockenherger  v.  State,  49  Neb.  706;  Pow- 
der River  Live  Stock  Co.  v.  iMnih,  38  Neb.  339.    The  re- 
fMai  to  give  this  instruction  was  reversible  error. 


446  NEBKASKA  REPORTS.  [Vol.  68 


Saxtou  y,  Uarriogton. 


The  petition  contains  many  other  assignments  of  error, 
among  which  is  the  misconduct  of  a  member  of  the  jniy. 
It  is  unnecessary,  however,  to  pass  upon  any  of  these 
questions,  bec*ause  a  new  trial  must  be  awarded  on  ac- 
count of  the  errors  above  mentioned. 

We  therefore  i-ecommend  that  the  judgment  of  the  dis- 
trict court  be  reversed,  and  the  cause  remanded  for  a  new 
trial. 

Oldham  and  Pound,  CO.,  concur. 

By  the  Ccmrt :  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
the  vsLuso  nMiianded  for  a  new  trial. 

Rbvbssed  and  RBMANDEDl 


Edwin  R.  Saxton^  appellant,  v.  Michael  F.  Habbing- 
ton,  appellee. 

Filed  April  9,  1903.    No.  12.756. 

1.  Failure  to  Return  BiU  of  Exceptions  Not  Sufficient  Ground  for 

Equitable  Belief.    A  failure  to  return  a  bill  of  exceptions  within 
the  statutory  time,  or  within  time  to  commence  error  proceedingB 
in  the  supreme  court,  is  not  sufficient  ground  to  sustain  a  petition, 
in  equity  for  a  new  trial. 

2.  Proceedings  in  Error:    Motion  to  Dismiss  Cask  ob  Quash  Bill 

In  such  a  case,  proceedings  in  error  may  be  commenced  on  tlie 
return  of  the  bill  of  exceptions,  and  a  motion  to  dismiss  the  case 
or  quash  the  bill,  made  by  the  party  whose  fault  or  misoonduet 
caused  the  delay,  will  be  overruled. 

3.  Loss  of  Files:     Diligence:     New    Trial:     Equitable    Pboceedikg. 

The  loss  of  the  files,  in  a  case  where  no  etfort  is  made  to  sub- 
stitute them,  and  no  order  is  obtained  for  that  purpose,  and  the 
only  diligence  to  obtain  a  transcript  Is  repeated  requests  of  the 
clerk  for  one  will  not  sustain  a  judgment  granting  a  new  tritl 
in  an  equitable  proceeding  for  that  purpose. 

4.  Evidence  Sufficient  to  Sustain  Finding.      In  such  an  action,  where 

there  is  a  conflict  of  evidence  on  the  material  facts,  and  the  find- 
ing of  the  trial  court  is  sustained  by  sufficient  evidence,  mA 
finding  will  not  be  set  aside  by  a  court  of  review. 
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Appeal  from  the  district  court  for  Holt  county :  Will- 
iam H.  AA^ESTOVEfi,  District  Judge.    Affirmed. 

J.  J.  King  and  L\  H.  Benedict y  for  appellant. 

Michael  F.  Harrington,  Moses  P.  Kinkaid  and  Thomas 
V.  Golden^  contra, 

Barnes,  C. 

This  case  comes  here  on  appeal  from  a  judgment  of  the 
district  court  for  Holt  county  denying  the  appellant  a  new 
trial  in  an  action  in  which  the  appellee  had  obtained  a 
judgment  against  the  appellant  in  said  court,  and  in  which 
the  time  for  prosecuting  error  to  this  court  had  expired. 
It  was  alleged  in  the  petition  for  a  new  trial  that  the 
plaintiff  in  said  cause  had  obtained  a  judgment  against 
the  plaintiff  herein,  and  that  plaintiff's  attorney  had  been 
unable  to  obtain  a  bill  of  exceptions  from  the  official  re- 
I)orter  within  the  forty  days  allowed  by  the  court  to  pre- 
pare and  serve  the  same;  that  thereupon  he  applied  to 
the  trial  judge  for  an  extension  of  time  for  that  purpose, 
which  was  opposed  by  the  appellee;  that  such  extension 
was  granted;  that  he  obtained  the  bill  within  the  time 
allowed,  and  delivered  the  same  to  the  appellee  for  ex- 
amination, and  amendments,  if  any  were  desired ;  that  the 
api)ellee  retaincHi  the  same  in  his  possession  for  more  than 
a  year  thereafter,  and  for  that  reason  api)ellant  was  un- 
able to  have  said  bill  of  exceptions  settled  until  too  late 
to  prosecute  proceedings  in  error  to  the  supreme  court. 
It  was  further  alleged  in  the  petition  that  api)ellant  ap- 
plied in  due  time  to  the  clerk  of  the  district  court  for  a 
transcript  of  the  proceedings  in  order  to  prepare  his  case 
for  the  supreme  court,  but  that  he  was  informed  by  the 
clerk  that  the  files  were  lost,  and,  therefore,  he  could  not 
make  such  transcript;  that  from  time  to  time,  and  several 
times,  as  often  as  once  a  month,  for  about  a  year  there- 
after, he  renewed  his  applications  to  the  clerk  for  a  tran- 
script, but  was  informed  each  time  that  the  files  could  not 
be  found;  that  he  was  thus  prevented  from  having  his 
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case  reviewed  in  the  supreme  court,  and  for  that  reasoD 
he  prayed  for  a  new  trial. 

The  answer  denied  all  of  the  allegations  of  the  petition, 
except  the  fact  that  tlie  judgment  had  been  obtained,  and 
that  the  bill  of  exceptions  had  been  delivered  to  the  a|»- 
pellant,  as  stated  therein,  and  it  was  alleged  in  the  answer 
that  the  bill  was  returned  to  counsel  for  appellant,  and 
that  it  wius  afterwards  found  with  other  papers  in  ap- 
I^ellee's  oflBce,  but  as  to  how  the  same  came  to  be  there 
was  wholly  unknown  to  him;  that  when  the  bill  w.n8 
found  he  immeiliately  conveyed  it  to  counsel  for  appel- 
lant,  ar<l  oflFered,  in  order  to  enable  appellant  to  have  the 
case  1  -.)perly  reviewed,  to  allow  the  judgment  of  the  dis- 
trict vsHiTt  to  be  set  aside  so  that  the  court  could  enter  a 
new  judgment  on  the  verdict  as  of  that  date,  and  thus 
the  time  for  talking  the  case  to  the  supreme  court  would 
date  from  tlie  entry  of  such  new  judgment;  and  that  ap- 
pellant refused  to  accept  such  offer. 

The  rei)ly  admitted  some  of  the  facts  alleged  in  the  an 
swer,  denied  others,  and  alleged  that  the  appellant  re- 
fused the  ofTer  set  forth  therein  because  counsel  had  for- 
gotten one  of  the  gi'ounds  of  the  motion  for  a  new  trial. 
and  therefore  could  not  supply  a  motion  with  the  same 
grounds  contained  therein  that  were  set  forth  in  the 
original. 

Upon  these  issues  the  cause  was  tried  to  the  court,  with 
the  result  of  a  general  finding  for  the  appellee,  and  a  dis- 
missal of  the  action. 

The  petition  in  this  case  was  filed  under  the  provisions 
of  section  318  of  the  Code  of  Civil  Procedure  and  within 
one  year  after  the  rendition  of  the  final  judgment  com- 
plained of.  And,  while  its  allegations  do  not  technicalW 
embra(*(»  what  may  be  termed  "newly  discovered  grounds," 
still  it  has  Ihh^u  held  that  this  remedy  is  available  to  a 
party  where  the  stenographer  loses  his  notes,  and  can  not 
furnish  a  bill  of  exceptions.  Holland  v.  Chicago,  B.  dQ- 
R.  Co.,  52  Neb.  100;  Mathews  v.  Mulford^  53  Neb.  252; 
Cxirran  v,  WUcox^  10  Neb.  449. 
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It  has  also  been  held  that  equity  will  not  relieve  a  party 
against  a  judgment  on  account  of  his  own  negligence, 
or  that  of  his  attorney.  Funk  v.  Kansas  Mfg.  Co.,  53  Neb. 
450.  And  it  may  be  stated  that,  the  petition  must  show 
that  the  plaintiff  was  prevented  by  circumstances  over 
which  he  could  have  no  control,  from  prosecuting  his 
remedy  at  law;  that  he  had  exercised  due  diligence  to 
preserve  his  rights  and  pursue  his  remedy ;  and  must  also 
set  forth  the  particular  acts  of  the  diligence  relied  on. 

It  is  contended  by  appellant  that  the  matters  pleaded 
and  proved  in  relation  to  the  bill  of  exceptions  are  suffi- 
cient to  support  a  judgment  granting  him  a  new  trial.  It 
is  shown  by  the  pleadings  and  the  proof  that  he  had  no 
trouble  in  obtaining  the  draft  of  the  bill  of  exceptions 
within  the  time  allowed  by  the  court,  and  that  he  served 
it  on  the  opposing  party  in  due  time.  It  is  not  alleged  in 
the  petition  that  he  ever  made  any  effort  to  secure  its  re- 
turn, and  the  evidence  fails  to  disclose  that  he  ever  de- 
manded its  return,  or  made  any  inquiry  as  to  its  where- 
abouts for  more  than  a  year  after  he  delivered  it  to  the 
appellee.  Appellant,  therefore,  bases  his  whole  conten- 
tion on  this  point  on  the  fact  that  it  was  the  duty  of  the 
appellee  to  return  the  bill  within  ten  days,  and  for  that 
reason  that  he  was  relieved  from  making  any  further  effort 
to  obtain  it  and  present  it  to  the  court  for  settlement. 
Such  conduct  on  his  part  can  hardly  be  said  to  constitute 
due  diligence.  Especially  is  this  so,  because  it  is  not  al- 
leged that  appellee  was  guilty  of  any  fraud  or  misconduct 
in  not  returning  the  bill,  and  it  is  conceded  in  appellant's 
brief  that  the  failure  to  return  it  was  an  honest  mistake, 
or  an  oversight  Under  such  circumst^ces,  ordinary  dili- 
gence would  have  required  appellant  or  his  counsel  to  call 
attention  to  the  fact  that  the  bill  had  not  been  returned. 
Such  a  suggestion  would  have  doubtless  obviated  all  of 
the  diflBculties  in  relation  thereto.  Again,  the  bill  of  ex- 
ceptions might  have  been  settled  and  error  proceedings 
commenced  after  it  was  found  'and  returned  to  the  appel- 
lant's counsel.    The  delay  being  the  fault  of  appellee,  he 
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could  not  have  procured  a  dismissal  of  the  cause,  and  an 
application  to  quasb  the  bill  of  exceptions,  if  made  bj 
him,  would  have  been  overruled. 

In  Allis  V,  Newnumj  29  Neb.  207,  209,  it  was  held  that 
where  a  bill  of  exceptions  was  mislaid  by  mistake  of  the 
'  clerk,  the  time  of  such  loss  'would  be  deducted  from  the 
whole  time  between  the  rendition  of  the  judgment  and  the 
filing  in  the  supreme  court  It  is  the  duty  of  the  adverse 
party  upon  receiving  a  bill  to  propose  amendments  th^^to, 
and  return  it  in  the  time  limited  by  statute  If  he  foils 
to  do  so,  and  on  that  account  the  bill  is  not  settled  in  the 
time  allowed  by  statute,  it  will  not  be  quashed  on  his  mo- 
tion. Deck  V.  Smithy  12  Neb.  205,  207.  Where  a  bill  is 
retained  by  the  trial  judge  until  after  the  time  for  appeal 
has  passed,  appellant  will  not  be  deprived  of  his  appeal 
Parker  v.  Kuhn,  19  Neb.  394. 

We,  therefore,  conclude  that  the  testimony  in  relation 
to  the  matter  of  the  bill  of  exceptions  is  not  sufficient  to 
show  due  diligence  on  the  part  of  t^e  appellant,  and  that 
notwithstanding  the  facts  proved  he  could  have  perfected 
his  proceeding  in  this  court  and  obtained  a  review  of  the 
case  in  the  manner  provided  by  law  without  resorting  to 
this  proceeding  in  equity. 

Appellant  also  contends  that  ihe  loss  of  the  flies,  with- 
out any  fault  on  his  part,  prevented  him  from  obtaining  a 
transcript,  and  thus  he  was  deprived  of  his  right  to  have 
the  case  reviewed  in  the  supreme  court  It  must  be  con- 
ceded that  if  the  facts  shown  in  relation  to  the  bill  of  ex- 
ceptions were  sufficient  to  require  the  court  to  grant  a  new 
trial,  it  would  be  unnecessary  to  rely  on  the  difficulty  en- 
countered in  obtaining  a  transcript 

Having  held,  however,  that  the  matter  of  the  bill  of 
exceptions  was  not  sufficient  to  sustain  a  judgment  for  a 
new  trial,  we  will  now  dispose  of  the  contention  relating 
to  the  loss  of  the  files.  There  is  a  sharp  conflict  of  evi- 
dence on  the  question  as  to  whether  an  order  or  demand 
for  a  transcript  was  ever  made  by  appellant  or  his  counaeL 
We  may  assume  that  the  court  found  this  fact  against  the 
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appellant.  If  go,  we  can  not  disturb  the  finding;  but,  con- 
ceding that  a  transcript  was  ordered,  the  loss  of  the  files 
did  not  necessarily  prevent  the  appellant  from  obtaining 
ona  The  loss  of  court  files  is  a  matter  of  frequent  occur- 
rence, and  it  is  the  common  and  ordinary  practice  to  ob- 
tain an  order  to  substitute  them.  No  such  order  was  asked 
for  in  this  case,  and  it  appears  that  every  paper  filed  in 
the  court  could  have  been  substituted  with  absolute  ac- 
curacy, except,  perhaps,  the  instructions  and  the  motion 
for  a  new  trial.  As  to  the  instructions,  it  is  shown  that 
no  exceptions  were  taken  to  those  given  or  the  ones  re- 
fused, so  that  their  omission  from  the  transcript  would 
have  made  no  difference  in  the  result  on  a  hearing  in  the 
supreme  court.  Again,  there  was  evidence  tending  to 
show  that  the  instructions  given  were  the  same  as  those 
given  on  the  former  trial,  and  they  were  readily  accessible 
in  case  they  were  required  to  complete  the  transcript  As 
to  the  motion  for  a  new  trial,  it  is  idle  to  say  that  counsel 
could  not  supply  it,  and  set  forth  therein  the  same  grounds 
contained  in  the  original,  and  many  others,  if  desired. 

We  therefore  hold  that  the  evidence  in  regard  to  the 
loss  of  the  files  fails  to  show  due  diligence  on  the  part  of 
the  appellant  to  substitute  them,  and  thus  obtain  his 
transcript,  and  there  was,  therefore,  no  necessity  for  a 
new  trial  on  that  ground. 

It  follows  that  we  can  not  disturb  the  findings  and  judg- 
m^it  of  the  trial  court  in  this  case.  The  judge  presiding 
at  the  trial  saw  the  witnesses,  heard  their  testimony,  was 
conversant  mth  all  of  the  facts^  and,  as  his  judgment  is 
i^stained  by  sufficient  evidence,  we  recommend  that  it  be 
affirmed. 

Pound  and  Oldham,  00.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affibmbd* 
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Alice  S.  Danfobth,  appellee,  v.  Lobenzo  D.  Fowlbr  h 
al.^  appellants. 

Fiua>  April  9.  1903.    No.  12,773. 

1.  Appeal:  Review  of  Motion  to  Stwkk.     In  an  equity  cause  bnwglit 

to  the  supreme  court  on  appeal,  the  ruling  of  the  district  oonrt  on 
a  motion  to  strike  an  answer  from  the  files  can  not  be  god- 
sldered.    Frenzer  v.  Phillips,  67  Neb.  229. 

2.  Procedure.     To  authorize  the  supreme  court  to  review  the  mlinp 

of  the  trial  court  on  motions  and  other  matters  of  procedure  tSie 
party  complaining  must  except  to  such  rulings,  file  a  motloii  fbr 
a  new  trial,  and  present  the  questions  by  a  petition  in  error. 

3.  Appeal:    Motion  fob  Judgment  on  Pleadinos.    The  ruling  of  ths 

district  court  on  a  motion  for  a  Judgment  on  the  pleadings,  can 
not  be  reviewed  on  appeal  if  it  appears  that  the  Judgment  is 
sustained  by  and  conforms  to  the  pleadings. 

Appeal    from    the    district   court    for    Clay   county: 
George  W.  Stubbs,  District  Judge,    Affirmed. 

Thomas  H.  MaiterSj  for  appellanta 

Joel  W.  West  and  Leslie  G.  Hurdj  contra. 

Barnes,  C. 

The  appellee,  Alice  S.  Danforth,  commenced  an  action 
against  Lorenzo  D.  Fowler  in  the  district  court  for  Clay 
county,  and  in  such  action  attached  certain  property 
which  she  alleged  belonged  to  him.  She  obtained  a  judg- 
ment against  him  in  said  suit,  and  also  an  order  to  sell 
the  attached  property  for  the  satisfaction  thereof.  T% 
aid  the  sale  of  the  property  she  thereupon  commenced  a 
suit  in  equity  in  the  nature  of  a  creditors'  bill  against  the 
said  Lorenzo  D.  Fowler,  Elizabeth  E.  Fowler,  Helen  L. 
Jones,  Anna  A.  Fowler,  Elizabeth  E.  Fowler,  trustee, 
George  E.  Fowler,  Fowler  &  Cowles  Mortgage  CkmipaiiyT 
the  Sutton  Building  &  Improvement  Company  and  B.  ML 
Woodruff,  to  set  aside  certain  conveyances  and  transfers 
of  the  property,  which  were  alleged  to  be  fraudulent^  and 
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without  consideration.  Service  of  summons  was  duly  had 
on  all  of  the  defendants,  and  they  were  required  to  answer 
the  petition  in  said  cause  on  or  before  the  26th  day  of 
May,  1902.  Answers  were  filed  by  the  Fowler  &  Cowles 
Mortgage  Ciompany,  George  E.  Fowler,  Helen  L.  Jones  and 
the  Sutton  Building  &  Improyement  C!ompany;  and  the 
other  defendants  defaulted. 

It  appeara  that  the  caae  was  placed  on  the  calendar  of 
the  district  court  for  Clay  counly  at  its  June  term,  and 
stood  for  hearing  on  June  2,  1902.  It  also  appears  that 
the  clerk,  in  making  out  the  bar  docket,  for  the  conyen- 
ieskce  of  counsel  noted  it  for  trial  on  June  3.  On  the  2d 
day  of  June  the  appdlee  filed  a  motion  to  strike  the  answer 
of  Helen  L.  Jones  from  the  files  for  the  alleged  reason  that 
it  was  sham  and  irrelevant,  and  that  such  facts  were  ap- 
parent uixm  the  face  of  the  record  and  the  depositions  on 
file.  The  motion  was  considered  by  the  court  on  the  evi- 
daice  and  argument  of  counsel,  and  was  sustained. 
Thereupon  the  default  of  Helen  L.  Jones  was  entered,  and 
appellee  filed  a  motion  for  judgment  on  the  pleadings  ac- 
ecMiding  to  the  prayer  of  her  petition.  Default  was  entered 
as  to  all  of  the  non-answering  defendants,  and  the  answers 
ct  George  E.  Fowler,  the  Sutton  Building  &  Improvement 
CkHnpany,  and  the  Fowler  &  Gowles  Mortgage  Company 
-were  held  to  state  no  defense  to  the  allegations  of  her 
petition.  The  motion  was  sustained,  and  a  decree  was 
entered  in  favor  of  the  appellee  as  prayed.  Thereupon  the 
Fowler  &  Cowles  Mortgage  Company  appealed  to  this 
coiurt,  and  on  June  18,  1902,  Helen  L.  Jones  sensed  notice 
on  the  appellee  that  she  had  filed  a  motion  for  leave  to 
file  a  supersedeas  bond.  Her  moticm  was  afterwards  sus- 
tained, and  the  matter  now  comes  before  us  for  review  on 
the  appeal. 

The  appellants  contend  that  the  court  erred  in  sustain- 
ing the  motion  of  the  appellee  to  strike  the  answer  of  Helen 
L.  Jones  from  the  files.  This  question  can  not  be  con- 
sidered, for  the  reasons  hereinafter  given.  It  appears  from 
the  record  that  no  exception  was  taken  to  ttie  ruling  on 
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the  motion.    It  further  appears  that  no  motion  for  a  new 
trial  was  ever  filed  in  the  trial  court,,  and  that  no  petition 
in  error  has  ever  been  filed  in  this  court    A  ruling  on  a 
motion  to  which  no  exceptions  was  taken  can  not  be  re^ 
viewed  in  this  court,  especially  if  such  review  is  sought 
upon  appeal   as  distinguished  from   error  proceedings. 
Frenzer  v.  Phillips^  57  Neb.  229.    That  action  was  one  for 
the  foreclosure  of  a  real  estate  mortgage.    There  was  a 
defendant  residing  in  the  state  of  New  York,  and  proceed- 
ings were  had  by  the  sheriff  authorizing  a  person  to  serve 
the  summons  upon  the  defendant  in  that  state.    There 
was  also  service  by  publication.    The  latter  service  was 
attacked  by  motion  on  special  appearance,  because  the 
affidavit  upon  which  it  was  founded  had  been  filed  in  May, 
1895,  and  the  publications  were  September  4,  It,  18  and 
25, 1895,  and  before  there  had  been  a  ruling  with  ref^«nce 
to  the  sufficiency  of  the  personal  service.    This  motion  was 
overruled.    No  exception  was  taken  to  it,  but  the  case  was 
finally  appealed  to  this  court,  and  that  ruling  was  pre- 
sented for  review.    The  court  said :    *  We  can  not  considtf 
the  correctness  of  this  ruling,  for  tr»''o  reasons:    First, 
because  of  the  failure  to  except,  and  second,  because  this 
ease  is  presented  for  review  upon  appeal,  and  not  upon  . 
error  proceedings."    And  in  support  of  this  the  court  cited 
Ainsioorth  v.  Taylor^  53  Neb.  484;  Ailing  v.  Nelson,  55 
Neb.  161 ;  Village  of  Syracuse  v.  Mopes,  65  Neb.  738. 

In  the  case  of  Zimmerman  v,  Zimmerman,  59  Neb.  80, 
it  was  held  that  an  appeal  in  an  equity  cause  will  not 
present  for  review  the  rulings  made  during  the  progress 
of  the  trial. 

In  Battelle  v.  Mcintosh,  62  Neb.  647,  650,  CJommissioner 
Pound,  speaking  for  the  court,  said :  "The  answer  denied 
that  these  payments  had  been  made,  and  the  trial  court 
rejected  all  evidence  by  which  they  WCTe  sought  to  be 
(established.  It  is  very  clear  from  inspection  of  the  record 
that  the  theories  upon  which  these  rulings  were  made 
were  erroneous  in  view  of  Adams  v.  Osgood,  60  Neb.  779, 
and  Chicago,  B.  &  Q.  R.  Oo.  v.  Nemaha  County,  60  N*. 
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393,  but  we  can  not  review  them  in  the  present  proceeding. 
The  office  of  an  appeal  is  only  to  review  the  judgment  or 
final  order  of  the  district  court  upon  the  pleadings  a^d 
the  evidence  admitted  at  the  hearing.  Review  of  rulings 
rejecting  evidence  must  be  sought  by  petition  in  error/* 

In  order  to  review  an  action  in  equity  on  error,  the 
errors  complained  of  which  occurred  on  the  trial  must  be 
brought  before  the  district  court  by  motion  for  a  new  trial 
or  they  will  be  considered  as  waived.  Cutler  v.  Roberts^ 
7  Neb.  4,  29  Am.  Rep.  371 ;  Swansen  v.  SicanseUy  12  Neb. 
210,  211. 

It  thus  appears  to  be  settled  by  this  court  that  the  rul- 
ings of  the  district  court  on  the  trial  of  a  suit  in  equity 
will  not  be  reviewed  by  this  court  unless  a  motion  for  a 
new  trial  has  been  presented  to  the  district  court  and  the ' 
alleged  errors  are  presented  in  this  court  by  a  petition  in 
error. 

Lastly,  it  is  contended  that  the  court  erred  in  rendering 
judgment  on  the  pleadings.  It  appears  that  after  the 
answer  of  Helen  L.  Jones  was  stricken  from  the  files  the 
other  answers  that  remained  stated  no  defense  to  the  plain- 
tiflf's  cause  of  action.  This  being  true,  it  was  proper  for 
the  court  to  render  a  judgment  on  the  pleadings  as  they 
then  stood.  Such  action  was  the  same  as  rendering  a 
judgment  by  default.  No  money  judgment  was  sought 
against  any  of  the  appellants,  and,  the  allegations  of  the 
petition  standing  confessed  by  reason  of  tlie  default,  it 
was  not  necessary  for  the  plaintiff  to  offer  any  other  or 
further  proof  than  that  which  was  already  on  file,  and  she 
was  entitled  to  a  decree  in  accordance  with  the  prayer  of 
her  petition.  If  evidence  was  required  to  support  the 
decree,  there  being  no  bill  of  exceptions  in  the  record  and 
nothing  to  show  what  evidence  was  before  the  trial  court, 
it  will  be  conclusively  presumed,  that  the  evidence  was 
sufficient  to  sustain  the  decree.  In  the  case  of  Credit 
Fonder  v.  Rogers,  10  Neb.  184,  it  was  held  that  "If  a  party 
rely  upon  the  fact  that  there  was  no  evidence  in  a  case 
where  evidence  was  necessary,  he  must  establish  it  by  a 
proper  biU  of  ocoeptioas.'' 
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The  state  of  the  record  herein  renders  it  impossible  for 
us  to  consider  either  of  the  questions  presented  by  the 
appellants,  and  for  that  reason  we  recommend  that  the 
judgment  of  tlie  trial  ccmrt  be  affinned. 

Oldham  and  Pound,  CO.,  concur. 

By  the  Court:  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


John  A.  Cbeighton  v.  Chicago,  Rock  Island  &  Pacific 
Railway  Company. 

Piled  April  9,  1903.    No.  12,697. 

1.  Evidence:    Adjustment  op  Controversy.     An  amicable  adjastment 

of  a  controversy  between  two  parties  is  not  admissible  for  the 
purpose  of  showing  any  liability  of  either. 

2.  Bight  of  Appeal.     Where  defendant  is  sued  In  the  county  court, 

appears,  files  an  answer,  and  participates  In  the  trial  by  crosB- 
examininfi:  plaintiff's  witnesses,  he  is  entitled  to  an  appeal  from  a 
Judgment  rendered  against  him. 

8.  Instructions.    Instructions  examined^  and  held  not  prejudicial. 

Erbor  to  tlie  district  court  for  Douglas  county:  lBVn»^ 
P.  Baxter,  District  Judge.    Affirmed. 

Charles  Ogden  and  Joel  W.  West,  for  plaintiff  in  error. 

James  M.  Woohrorthy  M.  A.  Low^  W.  F.  Evans  and  WU- 
Ham  D,  McIIughy  contra. 

Oldham,  C. 

This  was  an  action  for  damages  for  the  value  of  certain 
buildings  situated  on  plaintiff's  farm,  which  were  de- 
stroyed by  fire  alleged  to  have  been  set  out  by  the  negligent 
ciperation  of  one  of  defendant's  engines.  The  cause  was 
originally   instituted    in    the   county   court   of   Douglas 
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countj  and  taken  by  appeal  to  the  district  court.  It 
was  tried  in  the  district  court,  by  consent  of  the  parties, 
OB  the  pleadings  filed  in  the  county  court 

The  petition  allies  the  ownership  and  destruction  of 
a  bam  and  granary  by  fire  negligently  set  out  by  defend- 
ant. The  answer  was  a  general  denial.  On  issues  thus 
joined  there  was  a  trial  to  a  jury,  verdict  for  defendant, 
judgment  on  the  verdict,  and  plaintiff  brings  error  to  this 
court 

There  was  no  material  dispute  in  the  testimony  intro- 
duced at  the  trial  of  the  cause.  Plaintiff's  evidence  showed 
that  almost  immediately  after  one  of  defendant's  trains 
had  passed  through  the  premises  on  which  the  buildings 
were  situated,  a  fire  broke  out  on  the  right  of  way,  which 
spread  rapidly  on  account  of  a  strong  wind  that  was  blow- 
ing, and  reached  the  buildings  before  the  witness  who  saw 
the  fire  start  and  defendant's  section  hands  could  control 
the  fire.  There  was  no  dispute  as  to  the  amount  of  the 
loss.  Defendant,  on  the  other  hand,  introduced  testimony 
tending  to  show  that  the  engine  propelling  the  train  was 
fully  and  properly  equipped  with  the  best  and  most  mod- 
em  spark  arresters  and  other  appliances  for  the  preven- 
tion of  the  escape  of  fire  from  the  engine,  and  that  the 
engine  was  operated  in  a  skillful  manner  by  a  competent 
and  prudent  engineer  and  fireman.  This  condition  of  the 
testimony  presented  a  question  of  fact  as  to  whether  the 
fire  originated  by  any  negligence  on  the  part  of  the  de- 
fendant 

The  first  complaint  called  to  our  attention  in  the  brief 
of  plaintiff  in  error  is  as  to  the  action  of  the  trial  court 
in  refusing  to  permit  plaintiff  to  show  that  the  claim 
agent  of  defendant  paid  the  owner  of  the  grain  which  was 
stored  in  plaintiff's  granary  for  the  loss  thereof,  destroyed 
by  this  same  fbre. 

An  amicable  adjustment  of  the  controversy,  even  as 
between  the  parties  themselves,  is  not  competent  evidence 
to  establish  a  liability.  Much  less  would  an  amicable  ad- 
justment with  one  not  a  party  to  a  settiement  be  admis- 
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sible  against  the  other  merely  because  the  eontroverj^ 
arises  from  the  same  cause.  Courts  look  with  favor  on 
the  rights  of  parties  to  amicably  settle  differences,  and 
they  may  do  so  with  one  or  more  of  those  with  whom  they 
are  involved  in  a  dispute,  without  prejudicing  any  of  their 
rights  in  case  they  be  compelled  to  litigate  with  others. 

It  is  urged  by  counsel  for  plaintiff  in  error  that  defend- 
ant had  no  right  to  appeal  this  cause  of  action  from  the 
judgment  of  the  county  court,  because  it  did  not  intro- 
duce any  testimony  on  its  own  behalf  in  the  hearing  in 
that  court  The  record  shows  that  the  defendant  filed  a 
general  denial  at  the  trial  in  the  county  court;  that  it 
was  represented  by  counsel  at  the  hearing,  and  croeg- 
examined  plaintiff's  witnesses,  but  that  it  did  not  in  fact 
offer  any  affirmative  testimony  in  its  own  behalf.  Wc 
think  this  was  a  sufficient  contest  to  entitle  it  to  an  appeal 
of  its  cause  of  action.  Baier  v.  Humpdll,  16  Neb.  127. 
The  issues  were  not  changed,  because,  as  already  stated, 
the  case  waa  tried  on  the  same  pleadings  in  the  district 
court  as  were  filed  in  the  court  below. 
•  In  the  case  at  bar  the  court  drafted  its  instructions  sub- 
stantially from  those  which  were  commented  upon,  with 
approval  by  this  court  in  the  case  of  Union  P.  R.  Co  v. 
Keller,  36  Neb.  189.  These  instructions,  taken  as  a  whole, 
we  think,  fairly  submitted  the  questions  of  fact  to  the  jury. 

The  jury  were  instructed,  in  substance,  that  the  burdeu 
was  on  the  plaintiff  to  establish  the  fact  that  the  fire  ori^- 
nated  on  account  of  defendant's  n^ligence;  that  if  they 
believed  from  the  evidence  that  the  fire  did  originate  from 
defendant's  engine,  then  the  burden  was  upon  the  defend- 
ant to  show  that  its  engine  was  properly  equipped  with  all 
modem  appliances  to  prevent  the  spread  of  ^e,  and  that 
it  was  carefully  operated  by  the  persons  in  charge  of  the 
engine.  On  the  part  of  defendant  the  court  also  instructfid 
that  defendant  was  not  an  insurer  against  loss  or  damages 
that  might  occur  by  reason  of  fire  escaping  from  its  en- 
gines without  any  negligence  or  default  on  the  company's 
part 
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WMle  the  instructions  were  unnecessarily  lengthy  and 
can  not  be  commended  either  for  brevity  or  prei»ision  of 
statement^  yet  we  are  not  pointed  to  any  paragraph  among 
them  that  contains  a  misstatement  of  law. 

We  therefore  think  that  the  case  was  faily  submitted  to 
the  jury  under  the  testimony,  and  as  there  is  sufficient 
competent  evidence  to  sustain  the  verdict,  we  re(»ommend 
that  the  judgment  of  the  trial  court  be  affirmed. 

Babnbs  and  Pound,  CC,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  fore<»:<nng 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


John  Craven,  appellant,  v.  Martha  A.  Craven  et  al., 

APPBLLBBS. 
FnxD  Apbtl  9,  1903.    No.  12,755. 

1.  Tax  Deed  Coupled  with  PosseBslon:    Color  of  Title:    Statute  of 

Ljmitationb.  a  tax  deed  does  not  convey  the  title  to  real  estate. 
bnt  it  Is  a  sufficient  color  of  title  when  coupled  with  possession 
to  put  the  statute  of  limitations  in  operation  against  the  rights 
of  all  cotenants  in  the  land. 

2.  Joint  Tenants.     The  right  of  Joint  tenants  to  participate  in  the 

benefit  of  a  superior  claim  purchased  by  one  of  them  in  posses- 
sion, is  dependent  on  a  timely  offer  to  contribute  their  rightful 
proportion  of  the  money  expended  by  the  tenant  in  possession 
in  procuring  such  superior  claim. 

3.  Adverse  Possession.     Where  one   tenant   in   common   openly  de- 

nies the  title  of  his  cotenants  and  is  in  possession  of  and  claims 
the  entire  property  himself  by  deed,  such  holding  is  adverse. 

AppBAii  from  the  district  court  for  Merrick   county: 
James  A.  Gbimison^  District  Judge.    Affirmed. 

John  Patterson^  for  api)ellant. 

W.  T.  Thompson^  J.  C.  Martin  and  P.  fif.  Heaton^  contra. 
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OldhaMj  O. 

On  August  29,  1881,  the  United  States  government  is- 
sued a  patent  to  William,  Peter,  John  and  Maggie  CrareD 
for  a  quarter  section  of  land  situated  in  Merrick  comity, 
Nebraska.  Afterwards  these  parties  all  appear  to  have 
left  the  state  of  Nebraska,  leaving  an  agent  to  look  after 
their  interests  in  the  property.  Taxes  accumulated  on  the 
property,  and  defendant  Lamb,  having  purchased  tax  sale 
certificates,  obtained  a  tax  deed  from  the  treasurer  of  Mer- 
rick county  for  the  land  in  dispute  on  May  27, 18»7.  This 
deed  was  recorded,  and  Lamb  took  possession  under  It, 
plowed  a  firebreak  around  thejand,  andT^egan  cultivating 
it  In  January,  1888,  Peter  Craven,,  one  of  the  grantees 
named  in  the  patent,  returi\ed  to  Nebraska  and  purchased 
the  land  from  defendant  Lamb,  and  took  a  quitclaim  deed 
for  the  quarter  section  from  Lamb  and  wife,  and  recorded 
the  same  with  the  register  of  deeds  of  Merrick  county.  He 
thereupon  executed  a  five-year  lease  of  the  premises  to 
Lamb  and  Lamb  remained  in  possession  under  this  lease 
until  after  its  expiration.  In  1892  Peter  Craven  departed 
this  life,  and  his  wife,  Martha  A.  Craven,  for  herself  and 
the  minor  heirs  of  Peter  Craven,  deceased,  executed  a 
further  lease  of  the  premises  for  a  period  of  five  years  to 
Lamb.  Both  of  these  leases  were  duly  recorded ;  the  con- 
dition of  each  being  that  Lamb  would  pay  all  taxes  ac- 
cruing on  the  property,  and  deliver  possession  in  case  the 
land  was  sold  by  the  lessor.  Lamb  held  continuous  pos- 
session of  the  premises  under  these  leases  for  about  thir- 
teen years. 

On  July  30,  1901,  John  Craven,  one  of  the  four  tenants 
in  common  of  the  land,  instituted  this  cause  of  action  to 
quiet  title  to  the  land  in  himself  and  his  other  cotenants, 
and  to  cancel  the  tax  deed  from  the  treasurer  of  Merrick 
county  to  Lamb,  and  the  quitclaim  deed  from  Lamb  and 
wife  to  Peter  Craven,  and  asked  for  an  accounting  with 
defendant  Lamb* for  the  reasonable  value  of  the  rents  and 
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pioflts  of  the  premises  during  his  thirteen  years'  occn- 
paiicy. 

Martha  A.  Graven  and  her  children*  filed  answers  alleg- 
inig  the  ownership  of  the  premises  as  heirs  of  Peter  Craven, 
deceased,  under  the  deed  from  Lamb,  and  alleging  that 
this  title  had  been  perfected  by  an  adverse  possession  held 
under  this  deed  for  a  period  of  fourteen  years.  Defendant 
Lamb  also  answered,  alleging  that  he  was  rightfully  in 
poBsession  of  the  premises  under  the  leases  from  Peter 
and  Martha  A.  Craven,  and  that  he  had  fully  complied 
with  all  the  conditions  of  the  leases.  The  heirs  of  the 
other  two  tenants  in  common  made  no  appearances  and 
filed  no  pleadings.  Under  the  issues  thus  joined,  the  (rial 
cotirt  found,  for  the  answering  defendants  and  dismissed 
plaintiff's  petition,  and  plaintiff  brings  the  cause  to  this 
court  by  appeal. 

The  contention  of  plaintiff  is  (1)  that  the  tax  deed 
conyeyed  no  title  to  Lamb;  and  (2)  that  the  possession 
of  Peter  Craven  under  his  deed  from  Lamb  is  not  adverse 
to  his  cotenants. 

With  reference  to  the  first  contention,  we  hold  that  the 
tax  deed  did  not  convey  the  title  to  the  land,  yet  it  did 
coDYey  a  color  of  title  which  when  coupled  with  posses- 
sion evidenced  an  intention  to  oust  all  the  cotenants,  and 
put  the  statute  of  limitations  in  operation  against  them. 
Laniry  v.  Parker^  37  Neb.  353 ;  Twohig  v.  Learner y  48  Neb. 
247. 

The  general  rule  is  that  the  possession  of  one  tenant  in 
common  is  not  adverse  to  that  of  his  cotenants.  This  rule 
does  not  apply,  however,  where  the  possession  of  one  co- 
tenant  is  followed  by  an  ouster  of  all  the  others,  or  where 
it  is  based  on  the  acquisition  of  a  paramount  adverse  title 
to  the  entire  estate.    Beall  v.  McMenemy.  63  Neb.  70. 

While  the  tax  deed  of  the  defendant  Lamb  was  not  a 
paramount  title,  yet  it  was  an  adverse  color  of  title, 
coupled  with  possession,  at  the  time  he  conveyed  to  Peter 
Craven,  and  the  deed  purported  to  convey  the  entire  e^- 
tateu     Neither  plaintiff  nor  any  of  the  other  cotenants 
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begun  a  timely  action  and  offered  to  do  equity  by  ccm- 
tributing  their  riglitful  proportion  of  the  costs  of  procur- 
ing this  deed,  and  asking  to  participate  with  Peter  Craven 
in  the  rights  conveyed  by  it;  but  they  permitted  him  and 
his  heirs  to  remain  in  open  and  notorious  possession  of 
this  land  by  their  tenant  under  leases  of  record  for  more 
than  ten  years  before  this  action  was  instituted.  The 
right  of  joint  tenants  to  participate  in  the  benefit  of  a 
-superior  claim  purchased  by  one  of  them  in  possession  is 
dependent  on  a  timely  offer  to  contribute  their  rightful 
proportion  of  the  money  expended  by  the  tenant  in  pos- 
session in  procuring  such  superior  claim.  Sneed's  Heirs  v. 
Atherton,  36  Ky.  276,  32  Am.  Dec.  70. 

The  recording  of  the  deed  from  Lamb  to  Peter  Craven 
and  of  the  leases  from  Craven  and  his  heirs  to  Lamb, 
amounted  to  an  open  denial  of  the  title  of  Peter  Craven's 
cotenants;  and  the  possession  under  these  Instruments 
was,  we  think,  clearly  adverse  to  the  holding  of  the  other 
cotenants.  Gill  v.  Dewitt^  7  Ky.  Law  Rep.  587;  McCann 
V.  Welch,  106  Wis.  142,  81  N.  W.  996.  It  would,  there- 
fore, follow  that  the  judgment  of  the  district  court  quiet 
ing  the  title  to  the  lands  in  dispute  in  the  widow  and  heirs 
of  Peter  Craven  is  fully  sustained  by  the  evidence,  and 
consequently  that  plaintiff  had  no  right  to  an  accounting 
with  defendant  Lamb. 

It  is  therefore  recommended  that  the  judgment  of  the 
district  court  be  affirmed. 

Barnes  and  PounDj  CC,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affibmsk 
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Joseph  Williams  bt  al.,  appellants,  v.  Joseph  H.  Miles 

ET  AL.,  appellees.* 
Filed  Apbil  9,  1908.    No.  11,630. 

1.  Will  in  Custody  of  Testator:   Not  Found  Afteb  His  Death:    Pbb- 

SUMPTION.  Where  a  will  is  shown  to  have  heen  made  and  left  In 
the  custody  of  the  testator,  if  it  can  not  he  found  after  his  death 
the  presumption  is  that  the  testator  destroyed  it  animo  revocandi, 

2.  Presumption  of  Fact  Only.    But  this  is  a  presumption  of  fact  only. 

It^may  be  overcome  by  evidence,  circumstantial  or  otherwise,  to 
the  contrary;  and  declarations  of  the  testator  may  be  shown  for 
this  purpose. 

5.  Destruction  of  Subsequent  Will  Revoking  Former  by  Implication: 

BiFFECT.  If  the  testator  destroys  a  subsequent  will  revoking  a 
former  one  by  implication,  such  act,  of  itself,  will  not  operate  to 
revive  the  former  will. 

4.  Intention  of  Testator.  Whether  the  former  will  is  revived  in  such 
a  case  depends  upon  the  intention  of  the  testator,  which  is  to  be 
deduced  from  all  the  circumstances. 

6.  Ck>nunon  Law  of  England:    Tebm  as  Used  in  the  Statute.     The 

term  "common  law  of  England,"  as  used  in  chapter  15a,  Com- 
piled Statutes,  refers  to  that  general  system  of  law  which  pre- 
vails in  England,  and  in  most  of  the  United  States  by  derivation 
from  England,  as  distinguished  from  the  Roman  or  Civil  law 
system.  Hence  the  statute  does  not  require  adherence  to  the 
decisions  of  the  English  6ommon-law  courts  prior  to  the  Revolu- 
tion in  case  this  court  considers  subsequent  decisions,  either  in 
England  or  America,  better  expositions  of  the  general  principles 
of  that  system. 

6.  Subsequent  Will:   Revocation  or  Pmoa  Will:    Defeat  or  Pb(«atb. 

A  subsequent  will  which  has  the  effect  of  revoking  a  prior  will 
may  be  shown  for  the  purpose  of  defeating  probate  of  such  prior 
will,  although  by  reason  of  its  loss  or  destruction  the  exact  dis- 
positions made  therein  can  not  be  shown  and  are  incapable  of 
execution.  The  revocation  will  be  effectual,  even  though  in  other 
respects  the  will  can  not  be  carried  out. 

7.  Lost  Will:    Proof  of  Contents:    Declabations  of  Testatob.     Al- 

though the  contents  of  a  lost  will  can  not  be  proved  solely  by  the 
declarations  of  the  testator,  such  declarations  are  admissible  to 
prove  the  existence  of  the  wilL 

8.  Hein:   Competency  as  Witnbsses  in  Will  Contest.    Persons  who 
^  Rehearing  denied.    See  opinion,  p.  479,  poaU 
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would  take  as  heirs  or  next  of  kin  in  case  of  intestacy  are  not 
disqualified,  under  section  329,  Code  of  Civil  Procedure,  from 
testifying  as  to  transactions  and  conyersations  with  the  deceased 
in  a  contest  over  an  alleged  will.  McCoy  v.  Conrad,  64  Nefo.  150» 
followed. 

9.  Evidence  as  to  Declarations  of  Testator.    In  such  cases  evidence  as 

to  declarations  of  the  testator  should  be  scrutinized  carefully  and 
weighed  cautiously. 

10.  Will:  Execution.    If  the  instrument  is  in  fact  signed,  attested  and 

subscribed  as  required  by  the  statute,  a  formal  attestation  clause 
is  not  necessary.  ' 

11, :  :  SxTBBGBiBiiTo   WITNESSES.     Heucc   the   subscribing 

witnesses  to  a  lost  will  may  testify  that  t  he  testator  signed  and 
they  witnessed  and  subscribed  in  the  required  manner,  without 
proving  that  there  was  an  attestation  clause,  or  establishing 
the  contents  thereof. 

12.  Bevocation.    A  subsequent  will  may  have  the  effect  of  revoking  a 

prior  will,  either  by  reason  of  an  express  diause  of  revocation, 
or  of  an  inconsistent  disposition  of  the  testator's  property. 

13.  Revocation  by  Implication.    Unless  the  subsequent  will  expressly 

revokes  the  former  one,  such  former  will  is  only  revoked  so  far 
as  it  is  inconsistent  with  the  later;  a  complete  revocation  will 
not  result  unless  the  general  tenor  of  the  later  will  shows  clearly 
that  the  testator  so  intended,  or  the  two  instruments  are  so 
plainly  inconsistent  as  to  be  incapable  of  standing  together. 

14. :  Not  Fa  yoked.    Courts  do  not  fkvor  revocation  by  implicar 

tion,  and  incline  to  such  a  construction  as  will  give  effect  to  both 
instruments. 

15. :  Fact   of   Making   Subsequent  Will  Without   Psoor  of 

Contents.  The  fact  that  a  subsequent  will  was  made  is  not  suf- 
ficient, of  itself,  and  without  some  proof  of  its  actual  contents* 
to  show  revocation  of  a  former  will. 

16.  Parol  Evidence.  Parol  evidence  to  show  that  a  former  will  was 
revoked  by  implication  by  reason  of  a  subsequent  will,  which  can 
not  be  found,  must  be  clear,  unequivocal  and  convincing. 

Appeal  from  the  district  court  for  Richardson  county: 
John  R.  Thomi>son^  District  JuDoa    Affirmed. 

Jefferson  H.  Broadyj  Arthur  J.  Weaver ^  John  L.  Wc6- 
ster^  John  H.  Atwood  and  Reavis  &  Beavis,  for  appellants. 

Francis  Martin,  Edwiiv  Falloon  and  Clarence  Gillespie, 
contra. 
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The  general  purpose  and  nature  of  this  controversy  are 
stated  in. the  opinion  of  the  court  on  another  branch  of 
the  cause.  Williams  v.  Miles^GS  Neb.  859.  It  will  be  suffi- 
cient to  say,  for  the  purposes  of  the  present  opinion,  that 
the  decree  appealed  from  w*a^  rendered  in  a  suit  begun 
originally  in  the  county  court  of  Richardson  county  for 
the  purpose,  among  other  things,  of  having  an  order  ad- 
mitting a  certain  instrument  to  probate  as  the  last  will 
of  Stephen  B.  Miles  vacated  and  set  aside.  Stephen  B. 
Miles  died  at  Falls  City,  in  this  state,  in  1898,  leaving 
surviving  him  Joseph  H.  Miles,  one  of  the  appellees,  and 
Samuel  A.  Miles,  one  of  the  appellants,  his  sons,  and  a 
number  of  descendants  of  two  deceased  daughters.  In  the 
year  1888,  he  had  made  a  will  at  Rulo  in  Richardson 
county,  in  which  he  gave  substantially  his  entire  estate, 
amounting  at  the  time  of  his  death  to  upwards  of  $1,000,- 
000,  to  Joseph  H.  Miles,  excluding  Samuel  A.  Miles,  the 
issue  of  his  two  daughters,  and  many  others  who  had 
claims  upon  his  bounty.  During  the  period  intervening 
between  the  execution  of  this  will  and  his  death,  he  had 
ceased  to  take  an  active  hand  in  business,  and  lived  mostly 
at  hotels  in  St.  Louis,  Missouri,  or  at  Falls  City.  After 
his  death,  Joseph  H.  Miles,  who  was  present  when  the  will 
known  as  the  Rulo  will  was  executed,  in  1888,  and  was 
acquainted  with  its  contents,  made  an  extensive  search 
in  every  place  in  which  papers  of  the  deceased  were  known 
to  be  or  were  likely  to  be  found,  for  the  purpose  of  ascer- 
taining whether  there  was  a  will.  As  a  result  of  this  search. 
he  testifies  that  he  found  the  Rulo  will  in  an  unlocked 
valise  in  a  room  in  a  hotel  at  Falls  City,  which  had  been 
occupied  by  the  deceased,  under  circumstances  which,  to 
say  the  least,  are  somewhat  extraordinary.  He  presented 
the  will  to  the  county  court  of  Richardson  county  and  pro- 
cured its  probate.  The  appellants'  case  is  that  in  1897 
the  testator  executed  a  new  will  at  a  hotel  in  St.  Louis, 
where  he  was  in  the  habit  of  spending  his  wintere,  which 
34 
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had  the  effect  of  revoking  the  Rulo  will ;  that  Joseph  H. 
Miles  learned  of  the  existence  of  this  will  while  searching 
for  papers  left  by  his  father;  and  that  he  fraudulently 
concealed  and  withheld  his  knowledge  thereof,  and  by  so 
doing  procured  the  will  of  wliich  he  was  the  beneficiary 
to  be  probated.  It  is  also  charged  that  he  obtained  pos- 
session of  the  will  executed  at  St  Louis  and  has  retained 
the  saiue,  and  concealed  its  contents  from  the  plaintiffs, 
with  the  int<*nt  and  purpose  of  cheating  and  defrauding 
them,  the  heirs  at  law,  and  other  devisees  aad  legatees  of 
the  testator.  The  later  will,  if  there  was  one,  has  not 
been  found. 

The  evidence  with  reference  to  the  execution  of  what 
may  be  called  the  St.  I^)uis  will  consists  of  the  testimony 
of  two  witni*sses,  the  manager  and  clerk  of  the  hotel  in 
St.  Louis,  who  api)ear  to  have  been  well  acquainted  with 
the  testator.  They  testify  that  within  a  few  days  after  a 
conversation  which  one  of  them  had  with  the  testator  re- 
garding his  will,  the  testator  stated  that  he  was  going  to 
make  his  will  at  once,  and  apparently  went  out  of  the 
hotel  for  that  purpose;  that  several  hours  thereafter  he 
came  to  the  office  in  the  hotel  and  stated  that  he  had  made 
a  will;  that  either  the  next  day  or  within  two  or  three 
days,  they  were  summoned  to  the  testator's  room,  where 
they  found  him  with  some  document  drawn  upon  legal- 
tap  paptT  before  him;  that  the  testator  said  to  them, 
"(lentlemeu,  I  want  you  to  witness  the  signature  of  my 
will" ;  and  that  he  thereupon  took  a  pen,  and,  saying  "This 
is  my  last  will  and  I  want  you  to  witness  the  signature  to 
it,"  signed  his  name,  and  procured  the  witnesses  to  sub- 
scribe theirs  also.  The  testimony  of  these  witnesses  is 
very  dear  and  circumstantial  as  to  the  execution  of  the 
instrument,  but  they  do  not  claim  to  know  anything  of 
what  the  paper  contaim^,  further  than  the  statement  of 
the  testator  that  it  was  his  will.  There  is,  however,  not 
a  little  evidence  iis  to  declarations  of  the  testator  tending 
to  show  that  he  had  made  dispositions  of  his  property  in- 
consistent with  the  terms  of  the  Rulo  will,  and  there  is 
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much  circumstantial  evidence  to  indicate  substantial 
reasons  moving  him  so  to  do.  The  trial  court  found  for 
the  defendants,  and  rendered  a  decree  accordingly,  which 
is  now  appealed  from. 

On  behalf  of  the  appellees  it  is  urged  that,  assuming  the 
St  Louis  will  has  been  proved,  since  the  testimony  by 
which  it  is  shown  establishes  that  the  testator  retained 
custody  of  or  had  ready  access  to  it,  and  it  could  not  be 
found  at  his  death,  we  must  take  it  to  have  been  destroyed 
by  the  testator  with  the  purpose  of  revoking  it,  and  that 
such  revocation,  in  the  absence  of  a  contrary  statutory 
provision,  and  by  virtue  of  chapter  15a,  Compiled  Statutes 
(Annotated  Statutes,  6950)  would  have  the  effect  of 
reviving  the  prior  will.  Each  of  these  propositions  re- 
quires some  qualification.  Where  a  will  is  shown  to  have 
been  made  and  left  in  the  custody  of  the  testator,  if  it  can 
not  be  found  after  his  death,  the  presumption  is  that  he 
destroyed  it  animo  revocandi.  1  Jarman,  Wills  (5th  ed.)? 
•133;  Boyle  v.  Boyle,  158  111.  228,  42  N.  E.  UO;  Collyer  v. 
Collyer,  110  N.  Y.  481 ;  Behrena  v.  Behrens,  47  Ohio  St. 
323,  25  N  E.  209;  Gardner  v.  Gardner,  177  Pa,  St.  218,  35 
Atl.  558.  If  the  will  is  traced  out  of  the  testator's  custody, 
on  the  other  hand,  the  burden  is  on  him  who  asserts  a 
revocation  to  show^  that  it  came  once  more  under  the  tes- 
tator's control,  or  was  destroyed  by  his  direction.  1  Jar- 
man,  Wills,  *133.  In  such  cases  if  the  person  into  whose 
hands  the  will  is  traced  had  an  interest  in  procuring  its 
destruction,  some  courts  have  suggested  that  they  would 
go  very  far  in  presumptions  as  to  the  contents  of  the  lost 
will  and  the  mode  of  its  disappearance.  Chi^holm  v.  Ben, 
7  B.  Mon.  (Ky.)  408.  We  need  not  examine  this  subject 
in  the  case  at  bar.  Although  there  is  some  circumstantial 
evidence  which  might  create  a  suspicioA  that  the  St.  Louis 
will  came  into  the  bank  at  Falls  City,  where  Joseph  H. 
Miles  would  have  had  access  to  it,  w^e  do  not  think  there  is 
enough  to  call  for  application  of  the  authorities  referred 
to,  even  if  we  were  prepared  to  follow  them.  Clark  v. 
Turner,  50  Neb.  290,  299;  Collyer  v.  Collyer,  110  N.  Y. 
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481,  486.  But  if  we  take  it  that  the  St  Louis  will,  assum- 
ing that  there  was  one,  remained  in  the  custody  of  tiie 
testator,  it  does  not  follow  that  such  will  must  be  regarded 
as  revoked.  The  presumption  of  destruction  animo  re- 
vocandi  is  one  of  fact  only.  It  goyems  in  the  absence  of 
circumstances  tending  to  a  diflPerent  conclusion,  but  may 
be  overcome  by  circumstantial  op  other  evidence  to  the 
contrary.  1  Jarman,  Wills  (5th  ed.),  *133;  Legare  v. 
Ashey  1  Bay  (S.  Car.)  464;  Davis  v.  Sigoumey^  8  Met 
(Mass.)  487;  Minkler  v.  Minkler^  14  Vt  125;  Gardner  v. 
Oardnevy  177  Pa.  St  218.  And  declarations  of  the  tes- 
tator subsequent  to  the  execution  of  the  will,  are  admis^ 
sible  for  this  purpose.  Lawyer  v.  Smithy  8  Mich.  411; 
Han^ing  v.  Allen ,  25  Mich.  505;  McDonald  v,  McDonald^ 
142  Ind.  55,  41  N.  E.  336;  Boyle  v.  Boyle,  158  III.  228,  42 
N.  E.  140;  Behrens  v,  Behrens^  47  Ohio  St  323,  25  N.  E. 
209,  21  Am.  St  Rep.  820;  Gardner  v.  Gardner ^  supra.  In 
the  analogous  case  of  a  will  found  among  the  testator's 
papers  in  a  mutilated  condition,  declarations  of  the  tes- 
tator manifesting  good  will  toward  the  beneficiaries,  show- 
ing a  purpose  of  adhering  to  its  provisions^  or  that  he  is 
entirely  satisfied  there\iath,  will  be  received  to  rebut  the 
presumption  of  revocation.  1  Underhill,  Wills,'  sec.  232. 
In  the  case  at  bar,  the  declarations  of  the  testator  indicat- 
ing that  he  had  made  and  was  adhering  to  dispositions 
not  to  be  found  in  the  Rulo  will  are  numerous  and  well 
authenticated.  Moreover,  there  aire  circumstances  in  evi- 
dence which  would  indicate  that,  in  case  there  was  a  will 
subsequent  to  the  Rulo  will,  it  represented  the  final  in- 
tentions of  the  testator.  But  even  if  we  held  that  the  St 
Louis  will,  if  there  was  one,  was  destroyed  a/nimo  revo- 
candxy  would  it  follow  that  a  former  will,  revoked  by  the 
St  Louis  will,  was  revived  by  destruction  of  the  latter? 
This  raises  a  question  of  some  difficully,  which  has  given 
rise  to  no  little  discussion. 

Our  statute  of  wills  follows  the  Massachusetts  act  of 
1836,  which,  as  to  execution  and  revocation,  is  modeled  on 
the  statue  of  frauds.     We  have  not  adopted  a  modern 
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statute  along  the  lines  of  the  English  statute  of  1837.  | 
Hence  the  question  must  be  settled  in  this  state  without 
reference  to  the  later  statutes^  and  decisions  thereunder, 
except  aa  they  indicate  a  sound  policy,  in  accord  with  the 
general  objects  and  purposes  of  every  statute  on  the  sub- 
ject If  the  first  will  is  destroyed,  and  a  subsequent  will 
18  revoked  or  canceled,  it  haa  never  been  asserted  that  the 
first  will  is  revived.  But  if  the  first  will  remains  in  ex- 
istence, and  a  second  will,  which  operated  to  revoke  it,  is 
afterwards  revoked  or  canceled,  without  execution  of  a 
new  one,  there  has  been  much  divergence  of  opinion. 
Lord  Mansfield  announced  a  rule,  which  was  followed  by 
the  conunon-law  courts^  when  questions  as  to  wills  dis- 
posing of  real  property  came  before  them,  to  the  effect 
that  if  the  first  will  is  preserved,  and  a  subsequent  will, 
revoking  it  expressly  or  by  implication,  is  destroyed  or 
canceled,  the  revocation  is  repealed,  and  the  original  will 
revived  and  continued  in  force  by  virtue  of  these  circum- 
stances. Harwood  v.  Goodright^  1  Cowp.  (Eng.)  87,  91; 
Qoodright  v.  GUusier^  4  Burr  (Eng.)  2512.  On  the  other 
hand,  the  ecclesiastical  courts,  which  had  jurisdictioii 
over  wills  disposing  of  personalty,  and  from  whose  de- 
cisions our  law  of  probate  and  administration  is  derived 
in  large  part,  held  to  a  more  fiexible  rule;  endeavoring  in 
each  case  to  ascertain  the  testator's  intention,  and  making . 
that  intention  the  criterion.  In  a  leading  ca^e,  the  doc- 
trine of  those  courts  was  stated  thus:  "The  l^al  pre 
sumption  is  neither  adverse  to,  nor  in  favor  of,  the  revival 
of  a  former  uncanceled,  upon  the  cancelation  of  a  later 
revocatory  will.  Having  furnished  this  principle,  the  law 
withdraws  altogether;  and  leaves  the  question,  as  one  of 
intention  purely,  and  open  to  a  decision  either  way,  solely 
according  to  facts  and  circumstances."  Usticke  v,  Baw- 
den,  2  Add.  Ecc.  (Eng.)  116.  Counsel  urge  that  chapter 
VSa,  Ck>mpiled  Statutes  (Annotated  Statutes,  6950),  which 
makes  the  common  law  of  England  the  rule  of  decision 
in  all  cafies  not  governed  by  constitution  or  statutes, 
80  far  as  applicable,  requires  us  to  follow  the  rule  an- 
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nounced  by  Lord  Mansfield,  and  that  the  decisions  of  com- 
mon-law courts  in  England  prior  to  the  Revolution  are 
controlling,  as  between  snch  decisions  and  subsequent 
English  authorities.  We  are  unable  to  assent  to  this 
proposition. 

What  is  the  meaning  of  the  term  "common  law  of  Eng- 
land," as  used  in  chapter  15a,  Compiled  Statutes?    Does 
it  mean  the  common  law  as  it  stood  at  the  time  of  the 
De(*laration  of  Independence,  or  as  it  stood  when  onr 
statute  was  enacted,  or  are  we  to  understand  the  common- 
haw  system,  in  its  entirety,  including  all  judicial  improve- 
ments and  modifications  in  this  country  and  in  England, 
to  the  i)resent  time,  so  far  s&  applicable  to  our  conditions? 
We  can  not  think,  and  we  do  not  believe  this  court  has 
(»ver  understood,  that  the  legislature  intended  to  petrify 
the  common  law,  as  embodied  in  judicial  decisions  at  any 
one  time,  and  set  it  up  in  such  inflexible  form  as  a  rule  of 
decision.    The  theory  of  our  system  is  that  ,the  law  con- 
sists, not  in  the  actual  rules  enforced  by  decisions  of  the 
courts  at  any  one  time,  but  the  principles  from  which 
those  rules  flow;  that  old  principles  are  applied  to  new 
cases,  and  tlie  rules  resulting  from  such  application  are 
iuodified  from  time  to  time  as  changed  conditions  and 
i\ew  states  of  fact  require.     Rensselaer  Glass  Factory  v. 
If  rid,  5  Cow.   (N.  Y.)  587.     "We  may  look  to  American 
ns  well  as  English  books,  and  to  American  as  well  as 
English  jurists,  to  ascertain  what  this  law  is,  for  neither 
the  opinions  nor  precedents  of  judges  can  be  said,  with 
strict  propriety,  to  be  the  law — they  are  only  evidence 
of  law."     Forbes  v.  Seannell,  13  Cal.  242,  285.     On  this 
ground  it  was  held,  in  Sojfward  v,  Carlson,  1  Wash.  29, 
23  Pac.  830,  that  a  statutory  provision  in  Washington, 
making  the  common  law  of  England  the  rule  of  decision 
in  all  courts,  did  not  confine  the  courts  to  the  decisions  of 
the  English  courts,  and  of  those  American  courts  which 
have  follo^^•ed  them  closely,  for  the  interpretation  of  the 
law.    Such  has  been  the  understanding  of  this  court  from 
the  beginning.     What  Sir  Frederick  Pollock  has  called 
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"the  immemorial  and  yet  freshly  growing  fabric  of  the 
common  law,"  is  to  be  our  guide,  not  the  decisions  of  any 
particular  courts,  at  any  particular  period.  The  term 
"common  law  of  England,"  as  used  in  the  statute,  refers 
to  that  general  system  of  law  which  prevails  in  England, 
and  in  most  of  the  United  States  by  derivation  from  Eng- 
land, "as  distinguished  from  the  Roman  or  Civil  Law- 
system,  which  was  in  force  in  this  territory  prior  to  the 
Louisiana  purchase.  Hence  the  statute  does  hot  require 
adherence  to  the  decisions  of  the  English  common-law 
courts  •prior  to  the  Revolution,  in  case  this  court  considers 
subsequent  decisions,  either  in  England  or  America,  bet- 
ter expositions  of  the  general  principles  of  that  system. 

If,  as  bet^^een  the  rule  of  the  old  common-law  courts 
and  the  rule  of  the  English  ecclesiastical  courts,  we  are 
not  required  by  statute  to  follow  the  former,  we  think  the 
latter,  on  principle,  greatly  to  be  pre^rred;  and  it  has 
the  support  of  the  weight  of  recent  authority  in  America. 
A  distinction  was  suggested  at  an  early  period  betAveen  a 
will  which  revokes  the  former  will  expressly,  and  one 
which  so  operates  by  implication  only.  Leaving  the  ques- 
tion somewhat  in  doubt  as  to  the  latter  case,  the  rule  has 
been  generally  and  vigorously  assailed  as  to  Uie  former. 
1  Powell,  Devises,  .528 ;  4  Kent,  Commentaries,  531;  Ran- 
dolph &  Talcott's  note  to  1  Jarman,  Wills,  •193;  Barks- 
dale  V.  Hopkins  J  23  Ga.  332;  Beaumont  v.  Keinij  50  ^lo. 
28;  Calvin  v.  Warford^  20  Md.  357;  Scott  v.  Fink,  45  Mich. 
241;  Cheever  v.  Norths  106  Mich.  390,  64  N.  W.  455.  But 
the  courts  are  by  no  means  agreed  on  this  distinction,  and 
it  has  been  considered  as  having  no  more  force  than  to 
aflFect  the  presumption,  if  any  there  is.  Pickens  v.  DwviSy 
134  Mass.  252,  254;  Schouler,  Wills,  sec.  413.  A  few 
jurisdictions  adhere  to  the  rule  as  stated  by  Lord  Mans- 
field. Taylor  v.  Taylor,  2  Nott  &  McC.  (S.  Car.)  482; 
Randall  v.  Beatty,  31  N.  J.  Eq.  643;  Peck's  Appeal,  50 
Conn.  562.  But  the  strong  tendency  in  the  United  States 
is  to  follow  the  rule  of  the  English  ecclesiastical  courts, 
and  hold  that  if  the  testator  destroys  a  subsequent  will, 
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revoking  a  former  one  either  expressly  or  by  implication^ 
such  act,  of  iteelf,  will  not  revive  the  former  will.  In 
re  Gould's  Will,  72  Vt.  316,  47  AtL  1082;  McClure  v.  Mc- 
Clure,  86  Tenn.  173,  6  S.  W.  44;  Harwell  v.  Lively,  30  Ga. 
315;  Bohanon  v.  Walcot^  1  How.  (Miss.)  336;  1  Woerner, 
Probate  and  Administration,  sec.  51.  Follo\^ing  the  Eng- 
lish act  of  1837,  tlie  statutes,  wherever  this  subject  has 
been  dealt  with  by  legislation,  are  all  against  the  doctrine 
of  constructive  i-evival  of  the  prior  T^dll.  Hence  we  may 
well  regard  Lord  Mansfield's  rule  as  disapproved,  and  the 
doctrine  of  the  ecclesiastical  courts  as  vindicated.  Pre- 
ferring the  latter,  we  think  the  rule  should  be  to  look  to 
the  intention  of  the  testator  in  every  case.  Whether  the 
former  will  is  revived,  depends  upon  his  intention,  which 
is  to  be  deduced  from  all  the  circumstances.  Williafns 
V.  Williams^  142  Mass.  515.  So  far  as  there  is  a  presump- 
tion, it  would  seem  that  the  presumption  ought  to  be 
against  revivor.  In  re  Gould's  Willj  supra^  p.  320; 
Schouler,  Wills,  sec.  413.  Without  regard  to  any  presump- 
tion, however,  we  find  nothing  in  the  evidence  sufficient 
to  indicate  an  intention  to  revive  the  earlier  will,  if  it 
had  been  revoked,  and  there  is  much  to  show  that  no  such 
intention  existed. 

It  follows  that  we  are  brought  inevitably  to  the  ques- 
tions whether  execution  of  the  St.  Louis  will  has  been 
shown  sufficiently,  and,  if  so,  whether  the  evidence  shows 
sufficiently  that  it  revoked  the  former  will,  expressly  or 
by  implication.  Before  taking  up  these  questions,  how- 
ever, certain  preliminary  objections  going  to  the  mode  of 
proof  must  be  disposed  of. 

It  is  urged  on  behalf  of  the  appellees  that  it  is  not  suffi- 
cient to  show  a  subsequent  wall  revoking  the  instrument 
probated,  but  that  the  contents  of  such  will  must  be  estab- 
lished ;  that  declarations  of  the  testator  are  not  admissible 
to  prove  the  later  will;  that  persons  w^ho  would  take  as 
heirs  or  next  of  kin  in  case  of  intestacy,  or  as  beneficlajries 
under  the  subsequent  will,  are  not  competent  witnesses 
to  transactions  and  conversations  with  the  deceased;  and 
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that  appellants  must  fail  because  they  have  not  proved 
an  attestation  clause  nor  established  the  contents  thereof. 
As  will  be  seen  presently,  the  first  and  second  of  these  ob- 
jections have  other  phases^  in  which  they  are  well  taken. 
It  must  be  shown  not  merely  that  there  was  another  will, 
but  also  that  it  contained  a  revocation  clause,  or  else  its 
contents  must  be  established  so  as  to  demonstrate  an  in- 
consistency between  the  instruments  requiring  the  court 
to  hold  the  one  revoked  by  the  other  by  implication.  And 
the  contents,  whether  with  respect  to  the  revocation  clause, 
or  the  general  provisions  from  which  revocation  is  to 
be  implied,  can  not  be  shown  solely  by  declarations  of  the 
testator.  But  further  than  this  we  can  not  accept  coun- 
sel's contentions.  A  subsequent  will  which  has  the  effect 
of  revoking  a  prior  will  may  be  shown  for  the  purpose  of 
def^iting  probate  of  such  prior  will,  although,  by  reason 
of  its  loss  or  destruction,  the  exact  dispositions  made 
therein  can  not  be  shown,  and  are  incapable  of  execution. 
It  is  enough  to  prove  that  the  lost  will  revoked  the  former 
one.  If  that  much  is  shown,  the  contents  need  not  be 
proved  further.  Brown  v.  Brptoii^  8  Ell.  &  Bl.  (Eng.)  876; 
Nelson  v.  McGiffert,  3  Barb.  Ch.  (N.  Y.)  158;  Barksdale 
V.  Hopkins^  23  Ga.  332.  The  revocation  will  be  effectual, 
even  though  in  other  respects  the  will  can  not  be  carried 
out  In  re  Cunningham,  38  Minn.  169,  36  N.  W.  26*9; 
Stevens  v.  Hope,  52  Mich.  65,  17  N.  W.  698.  If  the 
later  will  was  destroyed  by  the  testator,  intending  to  re- 
voke it,  yet  he  may  have  intended  to  die  intestate.  Legare 
V.  Ashe,  1  Bay  (S.  Car.)  464;  Schouler,  Wills,  sec.  412. 
Consequently  proof  is  admitted  to  show  execution  of  the 
subsequent  will,  and  that  it  revoked  the  former,  and  this 
proof  may  be  by  parol.  Brown  v.  Brown,  supra.  But  the 
burden  is  upon  those  who  attack  the  earlier  will  to  show 
that  it  was  revoked;  and,  if  they  do  not  establish  an  ex- 
press revocation  clause,  conjecture  or  probabilities  are  not 
sufScient;  nor  will  such  words  as  "this  is  my  last  wilP' 
have  any  weight  whatever.  1  Jarman,  Wills,  '174; 
Leslie  v.  LesUe,  6  Ir.  B.  Eq.  332.    As  to  the  declarations  of 
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the  testator,  we  must  distinguish  between  their  compe- 
tency and  their  suflBciency,  when  standing  alone,  to  prove 
the  contents  of  the  lost  will.  The  contents  bf  a  lost  will 
can  not  be  proved  solely  by  the  declarations  of  the  testator. 
Clark  r.  Turner^  50  Neb.  290.  But  in  the  same  case,  it 
was  held  that  such  declarations  are  admissible  to  corrobo- 
rate more  direct  evidence  of  the  contents  of  the  will,  and, 
of  themselves,  are  competent  to  prove  its  existence.  The 
court  said  (p.  298) :  "We  think  all  the  cases  hold  that  the 
declarations  of  a  testator  may  be  received  in  evidence  to 
prove  the  existence  of  a  \iill  and  in  proof  of  issues  relating 
to  the  testator's  competency  or  to  undue  influence,  but  it 
has  been  doubted  whether  such  declarations  may  be  re- 
ceived to  establish  a  revocation.  It  follows  that  in  all 
proceiHlings  to  probate  a  lost  will,  such  declarations  are  ad- 
missible in  evidence  because  the  existence  of  the  will  must 
necessarily  be  established  by  some  such  indirect  method. 
The  declarations  having  been  admitted  for  that  purpose 
their  sufficiency  to  establish  the  contents  of  the  will  is 
another  question."  The  suggestion  of  doubt  whether  such 
declarations  may  be  received  to  establish  a  revocation  has 
reference  to  the  fact  that  a  mere  intention  to  revoke  is 
not  sufficient,  unless  carried  out  in  some  one  of  the  forms 
Bequii'ed  by  the  statute.  If  a  new  will  is  made,  without  an 
express  revocation  clause,  revocation  is  a  question  of  in- 
tention, to  be  determined  from  the  instruments  themselves 
and  from  all  the  circumstances.  If  the  subsequent  will  is 
lost,  then,  its  tenor  being  shown,  declarations  are  admis- 
sible in  corroboration.  But  an  intention  to  revoke  in 
some  other  manner  must  be  manifested  by  some  act  pre- 
scribed in  the  statute,  and  performed  as  the  statute  re- 
quires, lielshaw  v.  Chit  wood,  141  Ind.  377,  40  N.  E.  908; 
Boylan  v.  Meeker,  28  N.  J.  Law,  274;  McCune  v.  House,  8 
Ohio  144,  31  Am.  Dec.  438;  Brotvn  v.  Thorndike,  15  Pick. 
(Mass.)  388.  The  court  evidently  had  this  rule  in  mind, 
in  Clark  v.  Turner,  and  was  not  speaking  with  resi)ect  to 
such  a  question  as  that  now  before  us.  As  to  the  compe- 
tency of  the  testimony  of  those  witnesses  who  would  take 
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but  for  the  Rulo  will,  the  case  of  McCoy  v,  Conrad ^  64 
Neb.  150,  is  decisive.  In  that  case  it  was  held  that  persons 
who  would  take  as  heirs  or  next  of  kin  in  case  of  intestacy 
are  not  disqualified,  under  section  239,  Code  of  Civil  Pro- 
cedure, from  testifying  as  to  transactions  and  conversa- 
tiwis  with  the  deceased  in  a  contest  over  an  alleged  vriU. 
.  We  think,  however,  that  in  such  cases  evidence  as  to 
declarations  of  the  testator  should  be  scrutinized  carefully 
and  weighed  cautiously.  Clark  v.  Turner ^  50  Neb.  290 ;  1 
Greenleaf,  Evidence,  sec.  200.  As  to  the  attestation  clause, 
if  the  instrument  was  in  fact  signed,  attested,  and  sub- 
scribed, as  required  by  the  statute,  a  formal  clause  recit- 
ing the  details  of  the  transaction  was  not  necessary.  The 
statute  does  not*  require  an  attestation  clause,  but  only 
requires  that^the  will  be  subscribed  by  the  testator,  and 
attested  and  subscribed  in  his  presence  by  two  or  more 
credible  witnesses.  The  necessary  facts  may  be  proved 
by  the  subscribing  witnesses,  although  the  attestation 
clause  is  omitted.  Robinson  v.  Brewster^  140  111.  649, 
656,  30  N.  E,  683;  Berheret  v.  Berheret,  131  Mo.  399,  33 
8.  W.  61 ;  In  re  Lewis's  Will,  51  Wis.  101, 113,  7  N.  W.  829 ; 
Ela  V.  Edwards y  16  Gray  (Mass.)  91;  More  v.  More/ 92 
IlL  App.  465.  Hence  the  subscribing  Tidtnesaes  to  a  lost 
will  may  testify  that  the  testator  signed  and  they  witnessed 
and  subscribed  in  the  required  manner,  without  proving 
that  there  was  an  attestation  clause  or  establishing  the 
contents  thereof. 

Without  going  over  the  details,  we  may  say  that  the 
evidence  produces  a  strong  conviction  that  a  will  of  some 
sort  was  made  at  St.  Louis.  There  is  not  only  the  testi- 
mony of  the  two  subscribing  witnesses,  but  a  very  con- 
siderable mass  of  circumstantial  evidence.  Moreover,  the 
declarations  of  the  testator  are  well  authenticated  and 
circumstantial.  Taking  all  these  matters  into  account, 
and  bearing  in  mind  that  the  apparent  injustice  of  the  dis- 
position made  in  the  instrument  admitted  to  probate,  the 
suspicious  character  of  many  things  connected  with  the 
finding  of  the  Bulo  will,  and  the  disposition  of  the  testator 
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to  make  wills,  aa  shown  in  evidence,  if  the  question  were 
merely  whether  a  subsequent  will  was  executed,  we  should 
hesitate  to  say  that  the  decree  could  stand.  The  testimony 
of  several  of  the  most  important  witnesses  was  taken  by 
deposition,  and,  as  the  trial  court  neither  saw  nor  heard 
these  witnesses,  the  ordinary  rule  that  a  decree  based  on 
conflicting  testimony  will  be  affirmed  does  not  apply  with 
full  force.  Gibson  v.  Hammang^  63  Neb.  349;  Delorac  v. 
Conna,  29  Neb.  791,  811.  But  the  appellants  have  much 
more  to  do  than  merely  to  prove  that  a  subsequent  will 
was  executed  at  St  Louis  in  the  prescribed  legal  form. 
They  must  show  that  the  St  Louis  will  revoked  the  former 
will,  and  to  that  extent  must  prove  its  contents. 
/a  subsequent  will  may  have  the  effect  of  revoking  a 
prior  will,  either  by  reason  of  an  express  clause  of  revoca- 
tion, or  of  an  inconsistent  disposition  of  the  testator's 
property.  1  Jarman,  Wills,  *172.  Hence,  to  show  that 
the  Rulo  will  was  superseded,  it  would  be  necessary  to 
prove  that  the  later  instrument  revoked  it  expressly,  or  else 
to  show  that  the  contents  of  the  later  instrument  were  such 
as  to  revoke  it  by  implication.  There  is  no  proof  of  an 
express  revocation  clause.  To  show  revocation  by  impli- 
cation requires  more  detailed  evidence  as  to  the  contents 
of  the  lost  will,  for,  unless,  the  subsequent  will  expressly 
revokes  the  former  one,  such  former  will  is  only  revoked 
so  far  as  it  is  inconsistent  with  the  later.  1  Jarman,  Wills, 
•175.  The  governing  priaciple  is  the  intention  of  the  tesr 
tator.  It  does  not  follow  from  the  fact  of  a  new  will  that 
full  and  entire  revocation  waa  intended ;  the  purpose  may 
have  been  to  make  supplemental  provisions,  consistent 
with  the  former  will  in  whole  or  in  part,  to  dispose  of  other 
property,  or  to  amend  and  alter  the  prior  dispositions 
only.  Hence  a  complete  revocation  by  implication  will 
not  result  unless  the  general  tenor  of  the  later  will  shows 
clearly  that  the  testator  so  intended,  or  the  two  instru- 
ments are  so  plainly  inconsistent  as  to  be  incapable  of 
standing  together.  Brant  v.  Wilson^  8  Cow.  (N.  T.)  56; 
Smith  V.  McChesney,  15  N.  J.  Eq.  359;  In  re  VenahWu 
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WUl,  127  N.  Car.  344,  37  S.  E.  465.  Courts  do  not  favor 
revocation  by  implication,  and  incline  to  such  a  construc- 
tion as  will  give  effect  to  both  instruments.  Schouler, 
Wills,  sec.  407;  1  Underbill,  Wills,  sec.  251.  Ttere  are 
cases  where,  from  the  whole  instrument,  the  court  is  able 
to  say  that  the  later  was  intended  as  an  independent  and 
final  disposition  of  the  testator's  property.  1  Jarman, 
Wills,  *175.  /But  in  order  that  a  court  may  do  this,  with 
assurance,  it  must  have  the  later  instrument  before  it,  so 
that  the  testator's  language  may  be  fully  and  accurately 
apprehended.  Hence  it  was  held  in  a  number  of  early 
cases  that  it  was  not  enough  to  find  the  existence  of  a  sub- 
sequent will,  but  it  must  be  found  that  the  subsequent  will 
differed  from  the  former  will,  claimed  to  have  been  re- 
voked, and  that  the  nature  of  the  difference  must  be  found 
also.y  Scymor  v.  Northwortly^  Hard.  (Eng.)  374;  Ooodr 
right  v.  Harwoodj  3  Wils.  (Eng.)  497;  Hwrwood  v.  Good- 
night, 1  Cowp.  (Eng.)  87,  89,  91.  This  rule  has  been  ad- 
hered to.  We  may  regard  it  as  well  settled  that  the  mere 
fact  that  a  subsequent  \a\\  was  made  is  not  suflftcient,  of 
itself,  and  without  SQme  proof  of  its  actual  contents,  to 
show  revocation  of  a  former  T^dll.  1  Williams,  Executors, 
162,  166;  Nelson  v  McGiffert,  3  Barb.  Ch.  (N.  Y.)  158; 
Lane  v.  Hill,  68  N.  H.  275,  44  Atl.  393y  We  think  the  same 
considerations  justify  the  requirement  that  the  contents 
of  the  lost  will,  to  such  extent  as  is  necessary  to  establish 
a  revocation  by  implication,  be  clearly  shown.  Where 
parol  evidence  is  relied  on  to  show  that  a  will  in  existence 
was  revoked  by  implication  by  one  which  can  not  be  found, 
such  evidence  should  be  clear,  unequivocal,  and  convinc- 
ing, since  a  construction  of  the  two,  if  both  were  actually 
before  the  court,  might  harmonize  in  whole  or  in  part 
what,  from  the  relation  of  those  who  speak  from  recollec- 
tion of  matters  more  or  less  distant  in  time,  would  appear 
inconsistent  Southworth  v.  Adams,  11  Biss.  (U.  S.  C.  C.) 
256,  Fed.  Cas.  No.  13,194;  Grant  v.  Grant,  1  Sandf.  Oh. 
(N.  T.)  235;  Newell  v.  Homer,  120  Mass.  277.  In  some- 
what analogous  cases,  where  a  deed  absolute  is  sought  to 
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be  provtMi  a  mortgage,  or  a  deed  is  sought  to  be  reformed, 
OP  a  trust  established  contrary  to  the  terms  of  a  written 
instrument,  by  parol,  tliis  court  has  uniformly  insisted 
that  the  (evidence  be  clear  and  convincing.  Doane  v,  Dun- 
ham,  64  Xeb.  135,  and  cases  cited;  Topping  v.  Jeanette,  64 
Neb.  834;  Columbia  Nat  Bank  v.  Baldimn,  64  Neb. 
732.  This  retiuirement  is  the  more  salutary  where  the 
e>id(*uce  goes  largely  to  declarations  of  a  testator.  In 
Clark  i\  Turner,  50  Neb.  290,  302,  the  court  say:  "On  no 
subji*ct  ixTliai>8  are  statutes  so  strict  in  reciuiring  a  writ- 
ing (*x(Hute<l  and  atti^t^nl  in  certain  forms  as  in  the  case 
of  wills,  and  while  it  is  firmly  established  that  a  lost  will 
may  he  proved  by  secondary  evidence,  the  courts  have  al- 
ways retiuired  such  evidence  to  be  direct,  clear  and  con- 
vincing. As  said  by  the  supreme  court  of  the  United 
Stat(«  in  Lra  i\  Polk  County  Copper  Co.,  21  How.  493, 
*the  (*ourts  of  justice  lend  a  very  unwilling  ear  to  state- 
ments of  what  dead  men  have  said.'  Such  evidence  is  al- 
ways ccmsidered  dangerous  and  subject  to  the  closest 
scrutiny." 

In  view  of  the  principles  last  discussed,  we  think  the 
appellants  have  failed  to  show  sufficiently  that  the  Rulo 
will  was  revokwl.  Declarations  of  the  testator  alone  will 
not  suffice  to  show  that  the  St.  Louis  will  had  that  effect 
by  implication,  since,  without  showing  the  contents  of 
that  will,  such  a  revocation  can  not  be  established.  But, 
as  held  in  Clark  v.  Turner,  supra,  the  testimony  of  the 
subscribing  witnesses  in  this  case,  except  so  far  a&  they 
testify  that  the  t<»stator  signed  a  paper,  and  they  wit- 
nessed it  in  his  presence  and  at  his  request^  amounts  only 
to  evidence  of  his  declaration  that  the  paper  was  his  will. 
The  other  testimony  consists  of  declarations  of  the  tes- 
tator as  to  whjit  he  had  done  for  or  had  left  supposed  bene- 
ficiaries of  the  lost  will,  or  what  would  be  their  circum- 
stances after  his  death.  Beyond  the  declarations  of  the 
testator,  which  may  supplement  but  can  not  entirely  re- 
place  more  direct  proof,  there  is  no  such  clear,  unequivocal 
and  convincing  evidence  of  the  contents  of  the  will  as  the 
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law  must  and  does  require.    As  there  is  no  proof  of  an 
express  revocation  claiise,  it  follows  that  the  finding  of 
the  trial  court  is  right. 
We  therefore  recommend  that  the  decree  be  affirmed. 

Barnes  and  Oldham,  CC,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 

On  motion  to  modify  former  opinion,  the  following 
opinion  was  filed  July  3,  1903.    Motion  denied: 

1.  Will:    Evidence:     Declabation  of   Testator.     Declarations  of  the 

testator  are  competent  evidence  on  an  issue  whether  a  will  was 
made,  but  will  not  suffice,  of  themselves,  to  prove  its  contents. 

2.  CommiBsioners'  Opinions.     Where  opinions  are  prepared  by  com- 

missioners, they  must  be  permitted,  necessarily,  to  state  their 
reasons  in  their  own  way,  without  binding  the  court  to  all  that 
l8  said  arguendo,  even  though  it  concurs  in  the  conclusions  of 
law  and  express  findings  of  fact. 

8. :  Matters  Not  Essential.  Opinions  expressed  by  the  com- 
missioners on  matters  not  essential  to  the  decision,  while  properly 
set  forth  to  advise  counsel  that  their  arguments  in  briefs  or  at 
the  hearing  have  been  duly  considered,  do  not  become  necessarily 
the  law  of  the  case,  and  will  not  preclude  further  investigation 
of  such  points,  should  they  come  before  the  court  once  more. 

Pound,  C. 

The  greater  portion  of  the  brief  and  of  the  oral  argu- 
ment in  support  of  this  motion  is  based  upon  a  failure  to 
distinguish  between  the  eoiupetemcy  and  admissibility  of 
evidence,  on  the  one  band,  and  its  probative  force  or  suflB- 
ciency  to  establish  the  fact  in  controversy,  on  the  other 
hand.  We  did  not  state  that  a  will  could  be  shown  solely 
by  declarations  -of  the  testator.  What  we  did  say,  and 
now  adhere  to,  is  quite  another  proposition,  namely,  that 
declarations  of  the  testator  are  comi)etent  evid(»nce  on  an 
issue  whether  a  will  was  made.  In  Clark  v.  Turner^  50 
Neb.  290,  298,  this  court  had  said  already:     "We  think 
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all  the  cases  hold  that  the  declarations  of  a  testator  may 
be  received  in  evidence  to  prove  the  existence  of  a  will." 
We  quoted  this  language,  and  endeavored  to  make  the  point 
still  more  clear  b^-  saying :  "As  to  the  declarations  of  the 
testator,  we  must  distinguish  between  their  competency 
and  their  sufficiency,  when  standing  alone,  to  prove  the 
contents  of  the  lost  will."  We  perceive  no  ground  for 
holding  that  the  evidence  as  to  execution  of  the  alleged 
will  made  at  St.  Louis  was  incompetent  CJounsel  ai^ed 
strenuously  at  the  original  heai*ing  that  this  evidence 
should  not  have  been  received  or  considered,  and  the  opin- 
ion sou,t»ht  to  meet  this  contention. 

App  llees  complain  of  a  number  of  statements  made 
incid( .  tally  or  arguendo  in  the  course  of  the  opinion.  In 
particular  they  object  to  certain  remarks  which  conceded 
the  suspicious  or  extraordinary  character  of  soiue  of  the 
circumstances  urged  upon  us  by  appellant  We  held  that 
the  evidence  sustained  the  contentions  of  appellees  on 
these  [>oints.  Rut  it  does  not  appear  wherein  there  was 
any  impropriety  in  recognizing  the  force  of  the  matters 
urged  upon  our  attention  by  appellants.  In  justice  to 
them  we  could  do  no  less  than  state  their  position  and 
conced(*  the  full  weight  of  their  casa  This  is  one  of  the 
incidents  of  litigation.  To  suppress  these  features  of  the 
case  in  deference  to  tlie  feelings  of  one  party  would  be  to 
deprive  the  other  of  his  right  to  know^  precisely  how  and 
why  he  had  failed.  It  is  contended  that  some  of  the  re- 
marks in  question  may  prejudice  other  or  further  litiga- 
tion between  the  same  parties.  Here,  again,  however, 
were  we  to  remain  silent  entirely,  the  appellants  would 
have  just  ground  of  complaint.  If  we  merely  recommended 
a  judgment  of  affirmance,  w-ithout  stating  fully  the  views 
we  entertainiKl,  by  reason  of  which  we  were  moved  to  mate 
such  a  recoiHiiumdation,  the  grounds  thereof  would  be  mat- 
ter of  Rp(H  ulaticm  and  conjecture,  and  erroneous  construc- 
tions of  tli(»  judgiiK^nt  might  prejudice  appellants  much 
more  than  tlu*  apiK»lle(*s  may  be  injured  by  any  incidental 
statements  in  the  opinion.    Moreover,  no  such  effects  as 
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counsel  appear  to  apprehend  are  involved  in  such  remarks. 
It  was  laid  down  at  one  time  that  the  court  was  not  bound 
beyond  the  points  stated  in  the  syllabus  to  its  opinion. 
Hollida/y  v.  Brown^  34  Neb.  232.  And,  while  the  court 
would  probably  not  state  the  proposition  so  baldly  at 
present,  the  point  made  in  that  case  is  unquestionably  well 
taken,  namely,  that  each  member  of  the  courts  in  the  body 
of  his  opinion,  must  be  i)ermitted  necessarily  to  state  his 
reasons  id  his  own  way,  without  binding  his  colleagues  to 
all  that  is  said  arguendo,  althought  they  concur  in  the 
conclusions  of  law  and  express  findings  of  fact  This  must 
be  true  even  more  of  opinions  prepared  by  commissioners. 
The  three  commissioners  who  sat  in  the  case  at  bar,  came 
to  certain  conclusions,  by  reason  whereof  they  reconS- 
mended  a  judgment  of  aiBrmanca  The  court  approved 
their  conclusions  and  adopted  their  recommendation. 
What  they  may  have  thought  on  matters  not  essential  to 
the  decision,  while  properly  set  forth  to  advise  counsel  and 
parties  that  the  arguments  urged  in  the  briefs  and  at  the 
time  of  hearing  wwe  duly  considered,  has  not  become  the 
law  of  the  case,  and  will  not  preclude  further  investigation 
of  such  points,  should  they  come  before  the  court  once 
more  in  another  proceeding  or  on  another  record.  Lcme 
V.  Starkey,  20  Neb.  586-;  Missouri  P.  R.  Co.  v,^  Fox,  60 
Neb.  531;  State  v.  Paxton,  65  Neb.  110. 
We  therefore  recommend  that  the  motion  be  denied. 

Barnes  and  Oldham,  CO.,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  motion  be  denied. 

Bbhbabino  dbnibd. 


35 
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FiBST  National  Bank  of  Columbus^  Nbbraska^  y.  Siiais 
OF  Nebraska^  bx  bbl.  Wiluam  O'Brien  et  al. 

FUJBD  Afbil  9,  1903.    Na  12,740. 

AMignment  of  Salary.    An  assignment  of  salary  or  fees  of  a  imbUc 
officer  to  be  earned  In  the  futare  is  contrary  to  public  polie7  and 

TOld. 

Error  to  the  district  court  for  Platte  county:  Jambs 
A.  Orimison^  District  Judoel    AffirmecL 

James  L.  Beeder  and  B.  W.  Hohart,  for  plaiotHf  in 
error. 

William  O'Brien^  contra. 

Pound,  a 

This  case  must  turn  upon  the  validity  of  four  several 
assignments  given  by  the  relator  to  the  plaintiff  in  error, 
intervener  in  the  court  below.  Belator  was  county  air 
tomey  of  Platte  county.  The  assignments  were  executed 
and  delivered  on  April  23,  May  1,  May  2  and  June  6, 1901, 
and  purport  to  assign  salary  to  be  earned  by  relator  during 
the  year  1902.  More  exax?tly,  thej  direct  the  county  clerk 
to  deliver  warrants  to  be  issued  in  1902,  for  salary  to  be 
earned  during  that  year,  to  the  plaintiff  in  error.  It 
would  be  difftcult  to  find  a  proposition  more  thorou^ily 
established  in  the  reports  than  the  invalidity  of  such  traenB- 
actions.  An  assignment  of  the  salary  or  fees  of  a  public 
offtcer  to  be  earned  in  the  future  is  contrary  to  public 
policy  and  void.  Bliss  v.  La/uorence^  68  N.  Y.  442;  Bowery 
Nat.  Bank  of  New  York  v,  Wilson,  122  U .  Y.  478,  25  N. 
E.  855;  Bangs  v,  Durni,  66  Cal.  72,  4  Pac.  963;  Natumal 
Bank  of  El  Paso  v.  Finkj  86  Tex.  303,  24  B.  W.  256;  State 
V.  Williamson,  118  Mo.  146,  23  S.  W.  1054 ;  Township  of 
Wayne  v.  Cahill,  49  N.  J.  Law  144,  6  Atl.  621 ;  Schwenh  v. 
Wyckoff,  46  N.  J.  Eq.  560,  20  Atl.  259 ;  Schloss  v.  Hewlett, 
81  Ala.  266, 1  So.  263 ;  Field  v.  Chipley,  79  Ky.  260 ;  Stevei^ 
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son  V.  Kyle,  42  W.  Va.  229, 24  S.  E.  S86;  Dickinson  v.  John- 
son,  110  Ky.  236,  61  S.  W.  267;  State  v.  Barnes,  10  S.  Dak. 
306,  73  N.  W.  80.  An  assignment  of  a  current  quarter's 
saJary  before  expiration  of  the  quarter,  as  in  Brackett  v. 
Blake,  7  3Iet.  (Mass.)  335;  Manly  v.  Bitzer,  91  Ky.  596, 
16  S.  W.  464,  might  be  another  thing,  although  the  court 
considered  such  an  assignment  void  in  Stevenson  v.  Kyle, 
supra.  In  the  case  at  bar  the  assignments  were  made  be- 
fore any  of  the  salary  assigned  had  been  earned,  and  were 
clearly  invalid. 
We  therefore  recommend  that  the  judgment  be  affirmed. 

Babnes  and  Oldham^  CO.,  concur. 

By  the  Court :    For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


Thomas  Sorensen  et  al.  v.  Alfred  Hans  Sorensen.* 

Fiija>  ksvcL  9,  1903.    No.  12,763. 

L  Betitian:  SUFyFioiENcr  Attbb  Tbiajl  Where  issue  is  joined  and  a 
trial  had  without  objection  to  the  sufficiency  of  the  petition,  that 
pleading  will  be  construed  liberally,  and  if  the  essential  elements 
of  plaintlfTs  case  may  be  implied  from  its  terms  by  reasonable 
intendment,  they  will  be  regarded  as  alleged  sufficiently. 

S.  Bight  to  Open  and  Clooa.  If  any  of  the  material  facts  of  a  petition 
are  not  admitted,  but  are  denied,  either  directly  or  argumenta- 
tively,  the  right  to  open  and  close  is  in  the  plaintiff. 

3.  Denial:  Bubdbit  of  Pboof.    A  party  can  not  acquire  the  right  to  open 

and  close  by  pleading  a  denial  in  affirmative  form.  If  his  denial 
is  sufficient  to  prevent  his  adversary  from  obtaining  judgment 
on  the  pleadings,  it  is  sufficient  to  put  the  burden  of  proof  upon 
the  latter. 

4.  ;  Rioffr  to  Open  and  GLoea.  Nor  can  he  acquire  a  ric^t  to 
open  and  close,  to  which  he  is  not  entitled  on  his  pleadings,  by 
filing  an  "admission"  in  which  he  assumes  the  burden  of  prov- 
ing affirmatively  matter  amounting  to  a  denial  of  plaintlfTs  case. 


*  RBhearing  allowed.    See  opinions,  pp.  490,  600,  509,  po«t 
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and  admits  that  plaintiff  may  recover,  unless  an  essential  ayer- 
ment  of  his  petition  is  negatived  in  a  particular  way. 

5.  Heirs:    Pleading  and  Pboof.     Brothers,  and  children  of  deceased 

brothers  and  sisters,  of  an  intestate  are  not  prima  fade  heirs 
and  distributees,  and  must  allege  and  prove  that  there  are  no 
persons  of  the  several  classes  which  would  take  before  them  and 
exclude  them,  under  the  statute,  before  they  can  obtain  an  order 
for  distribution  of  the  estate. 

6.  Admission  and  Denial:   Buboen  6k  PfiooF.    An  admission  that  the 

petitioners  for  distribution  are  brothers,  and  nephews  and  nieces 
of  the  intestate,  and  are  heirs  and  distributees  unless  a  person 
named  is  proved  to  be  the  son  of  the  intestate,  in  connection  with 
a  general  denial  and  an  allegation  that  such  person  is  the  son  of 
the  intestate  and  is  sole  heir  and  distributee,  does  not  relieve 
the  petitioners  of  the  necessity  of  making  a  prima  facie  case. 

Error  to  the  district  court  fop  Valley  county:  James 
N.  Paul^  District  Judge.    Reversed. 

Alfonso  if.  RobhinSj  Herman  Westover^  F.  E.  Bishop, 
E.  J.  Bahcock  and  J.  W.  Devyeese^  for  plaintiffs  in  error. 

A.  Norman^  Oeorge  W.  Rally  Victor  O.  Johnson,  Elliott 
J.  Clevwnts  and  Educvn  M.  Goffln^  contra^ 

Pound,  C. 

A  general  statement  of  the  facts  out  of  which  this  con- 
troversy arises  may  be  found  in  an  opinion  rendered  in 
another  branch  of  the  same  proceeding.  Sorensen  v.  Sor- 
ensen,  56  Neb.  729.  When  the  cause  was  here  before,  the 
question  was,  who  was  entitled  to  appointment  as  admin- 
istrator of  the  estate?  After  that  question  had  been  deter- 
mined and  the  claims  of  the  alleged  widow  disposed  of,  the 
petitioners  in  the  present  case,  who  are  brothers  and  chil- 
dren of  a  deceased  brother  and  sister  of  the  intestate^  filed 
a  petition  in  the  county  court  praying  for  distribution  of 
the  estate  to  them  &s  heirs  and  distributees  under  the 
statute.  Alfred  Hans  Sorensen,  the  defendant  in  error, 
by  his  guardian,  answered,  admitting  the  relatiopship  of 
the  petitioners  to  the  intestate  as  alleged,  admitting  cer- 
tain other  allegationa  aci  to  the  condition  of  the  estate^  tihe 
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property  for  distribution  and  the  propriety  of  a  distribu- 
tion thereof,  and  denying  generally  all  the  other  allega- 
tions of  the  petition.  He  alleged  further  that  he  was  the 
son,  and  as  such  the  sole  heir  and  next  of  kin  of  the  in- 
testate, and  prayed  that  all  the  property  be  turned  over 
to  him.  In  due  course  this  proceeding  was  taken  to  the 
district  court  on  appeal,  and  by  order  of  the  latter  court, 
apparently  at  the  instance  of  defendant  in  error,  was  tried 
upon  the  pleadings  below.  A  yerdict  was  rendered  finding 
that  Ellen  Sorensen,  the  alleged  widow,  was  lawfully  mar- 
ried to  the  intestate^  and  that  said  Alfred  Hans  Sorensen 
waa  bom  of  such  marriaga  Thereupon  a  judgment  was 
entered  in  his  favor,  which  is  now  before  us  on  petition 
in  error. 

Several  difficult  and  interesting  questions  have  been  ar- 
gued, which  we  need  not  examine  at  this  time  for  the  rea- 
son that  we  think  the  trial  court  erred  in  its  ruling  as  to 
the  right  to  open  and  close.  Prior  to  the  trial,  defendant 
in  error  filed  a  paper  in  which  he  admitted  ^^that  the 
brothers,  nephews  and  nieces  named  in  the  petition  for 
distribution  in  this  proceeding  are  the  heirs  at  law  and 
next  of  kin  of  the  said  Hans  C.  Sorensen,  deceased,  and 
entitled  to  his  estate,  unless  it  be  proved  that  said  Hans 
0.  Sorensen  intermarried  with  one  Ellen  Ferguson  and  the 
cross-petitioner,  Alfred  Hans  Sorensen,  is  the  issue  of  said 
marriage  and  the  legitimate  son  of  the  said  Hans  C.  Sor- 
enKta,  as  alleged  in  the  cross-petition  of  said  Alfred  Hans 
Sorensen."  Upon  this,  over  the  objection  and  exception 
of  plaintiffs  in  eorror,  the  right  to  open  and  close  was 
granted  to  their  adversary.  The  ruling  is  defended  on  two 
grounds:  That  the  petition  does  not  all^e  sufficientiy 
th^e  were  no  persons  entitied  to  take  as  distributees  in 
preference  to  petitioners,  and  hence  that  the  general  denial 
in  the  answer  does  not  put  such  question  in  issue;  and, 
second,  that  under  the  written  admission  and  an  oral  ad- 
mission in  the  same  terms  at  the  trial,  the  defendant  in 
error  had  the  burden  of  proof  and  was  entitled  to  the  right 
accorded  him. 
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The  first  pointy  if  tenable,  goes  much  deeper  than  the 
mere  question  of  burden  of  proof  and  right  to  open  and 
close.  If  the  petition  does  not  set  forth  sufltciently  that 
there  are  no  persons  of  the  several  classes  which,  under  the 
provisions  of  the  statute,  take  precedence  of  and  exclude 
brothers  and  sisters  and  the  issue  of  brothers  and  sisters, 
as  will  be  seen  presently,  no  cause  of  action  is  stated. 
Hence,  in  substance,  the  defendant  in  error  is  contending 
that  the  petition  does  not  state  a  cause  of  action.  If  a 
cause  of  action  is  stated,  as  against  objection  made  for  the 
first  time  after  trial  of  the  cause,  and  if  the  parties  treated 
the  petition  as  suflicient  to  raise  an  issue,  and  actually 
tried  that  issue,  we  do  not  see  how  it  can  be  asserted  ih^t 
there  was  no  issue  to  be  joined  by  defendant's  general  de- 
nial, and  that  an  essential  element  of  the  plaintiff's  case, 
not  expressly  admitted,  without  which  there  could  be  no 
recovery,  was  not  put  in  issue  by  such  denial.  Had  objec- 
tion been  made  either  in  the  county  court  or  the  district 
court,  a  more  sp^ific  statement  would  have  been  impera- 
tive. Without  an  allegation  in  the  form  of  a  statement 
of  fact  that  there  were  no  persons  entitled  to  take  under 
the  statute  in  preference  to  the  plaintiffs,  the  petition 
must  have  fallen  before  a  timely  objection.  But  no  such 
objection  was  ever  mada  Consequently,  we  are  compelled 
to  look  at  the  pleading  from  a  different  standpoint.  Where 
issue  is  joined  and  a  trial  had  without  objection  to  the 
sufficiency  of  the  petition,  that  pleading  will  be  construed 
liberally,  and  if  the  essential  elements  of  plaintiff's  case 
may  be  implied  from  its  terms  by  reasonable  intendment, 
they  will  be  regarded  as  alleged  sufficiently.  Latenser  v. 
Misnevy  56  Neb.  340;  Omaha  Nat.  Bank  v.  Kiper,  60  Neb. 
33;  Fire  Ass'n  of  Philadelphia  v.  Buhy,  60  Neb.  216;  Na- 
tional Fire  Ins,  Co,  v.  Eastern  BnilSing  d  Loan  A«^n,  6S 
Neb.  698;  Ptmteney  Mitchell  Mfg.  Go.  v.  NorthwaU  Go., 
66  Neb.  5.  In  the  three  cases  last  cited,  this  rule  was  ap- 
plied to  oral  objections  to  petitions  at  the  trial.  Where 
the  petition  is  not  attacked  by  motion  or  demurrer,  but  its 
sufficiency  is  challenged  after  issue  joined  and  at  tbe 
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trial,  it  has  been  laid  down  repeatedly  that  the  pleading 
will  be  "upheld  if  possible,"  Fire  Ass^n  of  Philadelphia  v. 
Ruhifj  supra;  Norfolk  Beet  ISugar  Co.  v.  Eighty  56  Neb. 
162.  In  such  case,  it  will  be  construed  "in  the  light  of  the 
entire  record."  National  Fire  Ins.  Co.  v.  Eastern  Build- 
ing d  Loan  Ass'n,  supra.  The  language  of  this  court  in 
another  connection,  that  "a  pleading  may  be  said  to  allege 
what  can  by  reasonable  and  fair  intendment  be  implied 
from  its  statements,"  applies  here  with  peculiar  force. 
Dailey  v.  Burlington  d  M.  K.  R.  Co.,  58  Neb.  396.  Here 
the  defendant  treated  the  petition  as  sufficient  He  an- 
swered it  and  went  to  trial  without  objecting  to  it,  and  he 
filed  an  "admission"  in  which  he  elearly  assumed  that 
plaintiffs  had  alleged  the  essential  fact  that  there  were 
no  persons  nearer  in  degree  to  the  intestate  who  might 
claim  under  the  statute.  Hence  we  must  take  that  fact 
to  be  sufficiently  set  forth.  ♦ 

The  right  to  open  and  close  is  governed  by  section  283, 
Code  of  Civil  Procedure.     That  section,  which  in  this  re- 
8x>ect  is  merely  declaratory  of  the  general  rule,  has  been 
construed  repeatedly,  and  we  think  the  fair  import  of  its 
language  and  of  the  decisions  by  which  it  is  interpreted 
may  be  stated  thus:  If  any  of  the  material  facts  of  a  peti- 
tion are  not  admitted,  but  are  denied,  eitlier  directly  or 
argumentative ly,  the  right  to  open  and  close  is  in  the  plain- 
tiff.   Relfe  t?.  Pilloud,  16  Neb.  21 ;  Mizer  v.  Bristol,  30  Neb. 
138 ;  Seebrock  v.  Fedawa,  30  Neb.  424 ;  Suiter  v.  Park  Nat. 
Bank  of  Chicago,  35  Neb.  372 ;  Welsh  v.  Burr,  56  Neb.  361 ; 
Sumfners  v.  Simms,  58  Neb.  579.    It  is  obvious  that  if  any 
material  fact  is  put  in  issue,  the  plaintiff  must  fail,  to  that 
extent  at  least,  unless  he  introduces  evidence  in  support 
thereof;  and  this  is  true  even  where  the  sole  issue,  so  far 
as  the  petition  is  concerned,  is  the  amount  of  damages. 
Summers  v.  Simms,  supra.    Although  the  particular  alle- 
gations of  the  petition  put  in  issue  are  indefinite  and  ill 
stated,  if  they  are  enough  to  sustain  a  judgment,  the  right 
to  open  and  close  is  in  the  plaintiff.    Hewit  v.  Bank  of 
Indian  Territory,  64  Neb.  463.    We  think  it  very  clear  that 


488  NEBRASKA  REPORTS.  [Vol.  68 


Sorensen  y.  Sorensen. 


a  party  can  not  acquire  the  right  to  open  and  close  by 
pleading  a  denial  in  affirmative  form.  If  his  denial  is 
sufficient  to  prevent  his  adversary  from  obtaining  judg- 
ment on  the  pleadings,  it  is  sufficient  to  put  the  burden  of 
proof  upon  the  latter.  Whether  a  defense  is  a  denial  or 
constitutes  new  matter  and  is  affirmative,  depends,  under 
the  Code  of  Civil  Procedure,  upon  its  substance,  not  upon 
the  form  in  which  it  is  stated.  Matter  which  is  in  fact 
and  substance  a  denial,  can  not  be  made  into  matter  in 
avoidance,  for  the  purpose  of  obtaining  the  right  to  open 
and  close,  by  the  form  in  which  it  is  stated  by  an  astute 
pleader.  Myers  v.  Binkley,  26  Ind.  App.  208,  59  N.  E.  333; 
1  Thompson,  Trials,  sec.  256,  and  cases  cited.  In  the  same 
way,  a  plaintiff  can  not  obtain  the  right  to  open  and  close 
by  anticipating  defenses  and  alleging  what  he  is  not 
obliged  to  prove.  Bush  v.  Wathcn,  104  Ky.  548,  47  S.  W. 
599.  Nor  can  a  party  acquire  a  right  to  open  and  close,  to 
which  he  is  not  entitled  on  his  pleadings,  by  filing  an 
"admission"  in  which  he  assumes  the  burden  of  proving 
affirmatively  matter  amounting  to  a  denial  of  plaintifif's 
caae,  and  admits  that  plaintiff  may  recover  unless  an  es- 
sential averment  of  his  petition  is  negatived  in  a  particular 
way.  If  the  "admission"  were  contained  in  the  pleadings 
of  defendant  in  error  in  the  case  at  bar,  it  would  amount, 
so  far  as  it  had  any  force  at  all,  to  a  denial,  and  would 
put  upon  the  plaintiffs  the  burden  of  showing,  prima  facie, 
that  there  were  none  in  nearer  degree  to  the  intestate. 
Further  than  that,  it  could  not  operate.  The  right  to  open 
and  close  depends  upon  the  issues  to  be  tried.  A  party 
can  not  join  issue  upon  a  material  all^ation  of  his  ad- 
versary, and  at  the  same  time  assume  the  burden  of  prov- 
ing his  denial.  1  Thompson,  Trials,  sec.  256.  If  he  could 
do  so,  there  is  no  reason  why  the  other  party  should  be 
denied  this  privilege;  and  in  all  cases  where  the  right  to 
open  -  and  close  was  thought  advantageous,  the  court 
would  be  besieged  with  offers  of  this  sort  from  the  re- 
spective parties.  It  has  been  held  that  in  order  to  get  the 
right  to  open  and  close,  a  defendant  must  admit  the  case 
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made  by  plaintiffs*  petition  in  his  pleadings.  Heilman  v. 
Shanklin^  60  Ind.  424 ;  Woodruff  v.  Hensley^  26  Ind.  App. 
592,  60  N.  E.  312;  Borough  v.  Johnson,  108  Ga.  812,  34 
S.  E.  168;  Buzzell  v.  Snell,  25  N.  H.  474,  479.  This  has 
been  doubted,  however  (1  Thompson,  Trials,  sec.  255), 
and  we  need  not  i>ass  upon  the  question.  For,  unless  the 
whole  of  plaintiff's  cause  of  action  is  admitted,  he  has 
something  to  prove  under  any  theory.  A  denial,  coupled 
with  an  oflfer  to  assume  the  burden  of  proving  it,  is  some- 
thing unknown  to  the  law. 

Applying  these  principles  to  the  case  at  bar,  we  think 
the  petitioners  should  have  been  accorded  the  right  to  open 
and  close  Brothers,  and  children  of  deceased  brothers  and 
Bisters,  of  an  intestate,  are  not  prima  facie  heirs  and  dis- 
tributees, and  must  allege  and  prove  that  there  are  no  per- 
sons of  the  several  classes  which  would  take  before  them 
and  exclude  them,  under  sections  30  and  176,  chapter  23, 
Compiled  Statutes  (Annotated  Statutes,  4930,  5041)  be- 
fore they  can  obtain  an  order  for  distribution  of  the  estate. 
Emerson  v.  White,  29  N.  H.  482 ;  Stinchfield  v.  Emerson^ 
52  Me.  465;  Gardner  v,  Kelso,  80  Ala.  497,  2  So.  680;  Sen- 
riques  v.  Tale  Univ€r8ity/2S  App.  Div.  (N.  Y.)  354,  51 
N.  Y.  Supp.  284,  289.  In  consequence,  an  admission  that 
the  i>etitioners  for  distribution  are  brothers  and  nephews 
and  nieces  of  the  intestate,  and  are  heirs  and  distributees 
unless  a  person  named  is  proved  to  be  the  son  of  the  intes- 
tate, in  connection  with  a  general  denial  and  an  allega- 
tion that  such  person  is  the  son  of  the  intestate  and  is  sole 
heir  and  distributee,  does  not  relieve  the  petitioners  of  the 
necessity  of  making  a  prima  facie  case..  If  no  evidence 
were  introduced  by  either  party  they  would  fail,  notwith- 
standing the  defendant  in  error's  gratuitous  assumption 
of  the  burden  of  proof.  A  close  analogy  is  furnished  by  an 
English  case,  where  the  question  was  as  to  the  legitimacy 
of  a  person  who,  if  legitimate,  was  clearly  the  heir  at  law. 
He  oflfered  to  admit  that  plaintiff's  lessor  was  the  heir  at 
law,  unless  he,  the  person  whose  relation  to  the  deceased 
was  in  dispute,  was  the  heir.    The  court  held  he  could  not 
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obtain  the  right  to  open  in  this  way.  Doe  v.  Bray^  Moo. 
&  Mai.  (Eng.)  166.  Such  a  case  is  very  different  from  one 
where  the  petitioners'  prima  fade  right  to  take  as  distri- 
butees is  admitted,  but  an  affirmative  defense,  as,  for  in- 
stance, an  advancement  under  sections  34-39,  chapter  23, 
Compiled  Statutes  (Annotated  Statutes,  4934-4939),  is 
interposed.  The  fact  that  there  was  a  person  nearer  in 
d^ree  to  the  intestate,  who  would  exclude  petitioners 
under  the  statute,  operated  to  negative  their  case,  not  to 
avoid  it. 

We  therefore  recommend  that  the  judgment  be  reversed 
and  the  cause  remanded  for  a  new  trial. 

Barnes  and  Oldham,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
the  cause  is  remanded  for  a  new  trial.  -n 

REVBBSBD  and  RDMANDE2D.      ,  /^ 

The  following  opinion  on  rehearing  was  filed  March  2, 
1904.    Judgment  of  reversal  adhered  to: 

1.  Proc«edingfl  for  Distribution  of  Estate:  Right  to  Open  and  Close. 

In  a  proceeding  for  the  distribution  of  the  estate  of  an  intestate. 
In  a  contest  between  parties,  each  claiming  as  next  of  kin  and 
heir  at  law,  to  the  exclusion  of  the  other  and  all  other  persons, 
the  right  to  open  and  close  rests  in  the  discretion  of  the  court, 
disafflrmlng  the  rule  announced  on  former  hearing,  ante,  p.  483. 

2.  Judgment  in  Bern:   How  Fab  Conclusive.    A  judgment  in  rem  is 

binding  and  conclusive  on  all  persons  as  to  every  matter  neces- 
sarily Involved  in  an  adjudication  upon  the  status  of  the  person 
or  thing  which  is  the  subject  matter  of  the  proceeding;  but  as  to 
matters  Involved  In  collateral  litigation  in  such  proceedings,  be- 
tween particular  parties,  and  not  necessarily  involved  in  such 
adjudication,  it  is  binding  only  upon  those  wh6  actually  litigated 
such  matters,  and  their  privies. 

3.  Privity.     Privity,  so  far  as  concerns  the  effect  of  a  judgment  on 

property  rights,  does  not  arise  from  mere  relationship  by  blood 
or  affinity,  nor  because  two  parties  may  have  an  interest  in  the 
same  subject  matter  of  litigation;  it  implies  a  relationship  by 
succession  or  representation,  between  a  party  to  the  first  action 
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and  a  party  to  a  subsequent  action,  in  respect  to  a  matter  ad- 
judicated In  the  first. 

4.  Competency  of  Witness.  In  a  proceeding  for  the  distribution  of  the 
estate  of  an  intestate,  the  administrator  is  an  adverse  party,  and 
where  one  of  the  Issues  between  rival  claimants  is  a  marriage  of 
the  Intestate  with  a  third  party,  the  testimony  of  such  third  party 
is  inadmissible  on  such  issue,  under  the-  provisions  of  section 
329,  Code  of  Civil  Procedure.  , 

Albert,  C. 

On  the  3d  day  of  February,  1895,  Hans  C.  Sorensen  died 
intestate,  leaving  an  estate  in  Valley  county,  where  he  re- 
sided at  the  time  of  his  death.  Some  of  his  collateral  kin 
filed  a  petition  in  the  county  court  of  that  county  for  letters 
of  administration,  alleging  that  the  intestate  had  left 
neither  widow  nor  issue,  and  that  they  were  his  next  of  kin 
and  heirs  at  law.  One  claiming  to  be  his  widow  appeared 
in  the  proceeding,  and  claimed  the  right  to  nominate  an 
administrator  of  his  estate.  From  the  judgment  of  the 
county  court  on  that  branch  of  the  case  an  api>eal  was 
taken  to  the  district  court,  where  judgment  was  given  in 
favor  of  the  party  claiming  to  be  the  widow  of  the  in- 
testate. An  opinion  of  this  court,  reversing  the  judgment 
of  the  district  court,  is  reported  under  the  present  title 
in  56  Neb.  729, 

On  a  second  trial  in  the  district  court,  the  court  found 
that  the  party  claiming  to  be  the  widow  had  never  been 
married  to  the  intestate,  and  gave  judgment  denying  her 
right  to  nominate  an  administrator,  and  granting  admin- 
istration on  the  petition  of  the. collateral  kin.  No  appeal 
was  taken  from  this  judgment,  and  it  is  in  full  force  and 
effect 

Afterward,  two  brothers,  and  the  children  of  a  deceased 
brother  and  sister  of  the  intestate,  filed  a  petition  in  the 
county  court  for  a  distiibution  of  the  assets  of  the  estate, 
alleging  their  relationship  to  the  intestate,  and  that  they 
were  his  only  heirs  at  law.  Thereafter,  one  Alfred  Hans 
Sorensen,  by  his  guardian,  filed  an  answer  and  cross-peti- 
tion, wherein  the  relationship  of  the  parties  as  alleged  in 
the  petition  for  distribution  was  admitted,  and  all  the 
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other  allegations  thereof  denied.  He  alleged,  as  grounds 
for  affirmative  relief,  that  on  the  16th  day  of  October, 
3894,  the  intestate  had  married  one  Ellen  Ferguson  (the 
party  who  claimed  as  widow  in  the  former  proceeding) 
and  that  he  is  the  issue  of  said  marriage,  and  the  son  and 
heir  at  law  of  the  intestate.  He  also  prayed  for  a  decree 
of  distribution. 

To  the  affirmative  matters  alleged  in  the  answer  and 
cross-petition,  the  petitioners  interposed  a  general  denial. 
They  also  pleaded  the  judgment  rendered  in  the  proceed- 
ings for  the  appointment  of  an  administrator  as  an  es- 
toppel on  the  question  of  the  alleged  marriage.    , 

A  trial  was  had,  which  resulted  in  a  judgment  in  favor 
of  the  cross-i)etitioner.  An  appeal  was  taken  to  the  dis- 
trict court,  where  the  petitioners  filed  new  pleadings, 
which  were  stricken  from  the  files,  and  the  cause  set  down 
for  trial  on  the  pleadings  filed  in  the  county  court  A 
trial  was  had,  which  also  resulted  in  a  finding  and  judg- 
ment for  the  cross-petitioner.  The  petitioners  brought  the 
cMe  here  on  error,  and  an  opinion,  reversing  the  judgment 
of  the  district  court,  was  filed  therein,  and  is  reported 
ante^  p.  483 ;  a  rehearing  was  allowed,  and  the  case  is  now 
before  the  court  for  the  second  time. 

The  recommendation  in  the  former  opinion  for  the  re- 
versal of  the  judgment,  is  based  on  the  ruling  of  the  trial 
court  permitting  the  defendant  in  error  to  open  and  close. 
The  opinion  contains  an  extended  discussion  of  the  prin- 
ciples governing  the  right  to  open  and  close,  but  it  is  now 
thought  that  the  discussion  is  not  altogether  pertinent  to 
the  question  as  presented  by  the  record  in  this  case.  The 
proceeding  is  in  rem^  and  all  persons  interested  in*  the 
estate  are  parties.  Such  proceedings  ordinarily  are  bind- 
ing, not  only  upon  those  actually  before  the  court,  but  on 
all  the  world.  It  is  obvious,  therefore,  that  those  actually 
before  the  court  may  not,  by  tlieir  pleadings,  or  otherwise, 
bind  those  not  before  it,  nor  dispense  with  the  proof  of  any 
of  the  ultimate  facts  essential  to  a  decree  of  distribution. 
Each  party  must  rely  on  the  strength  of  his  own  case,  and 
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not  on  the  weakness  of  the  opposition.    Hence  had  no  evi- 
dence been  given,  the  court  would  not  have  been  warranted 
in  entering  a  decree  of  distribution.   In  other  words,  both 
pariiies  must  have  failed.  That  being  true,  neither  the  stat- 
utory provision  to  the  effect  that  the  party  who  would  be 
defeated  were  no  evidence  given  on  either  side  is  entitled  to 
open  and  close,  nor  the  ancient  rule,  of  which  it  is  declara- 
tory, applies  to  cases  of  this  character.     With  that  pro- 
vision out  of  the  way,  neither  party  had  the  absolute  right 
to  open  and  close.     Both  asked  the  distribution  of  the 
estate,  and  each  claimed  the  whole,  to  the  exclusion  of  the 
other  and  of  all  other  persons.    The  question  before  the 
trial  court  was  not,  which  of  the  parties  actually  before  it 
waa  entitled  to  a  decree,  but  whether  either  of  them  was, 
and,  so  far  as  the  right  to  open  and  close  is  concerned,  they 
were  on  equal  footing.     They  occupied  a  position  analo- 
gous to  that  of  rival  claimants  for  the  same  fund,  who  hav(» 
been  brought  before  a  court  of  equity  by  a  bill  of  inter- 
pleader, requiring  them  to  interplead  for  the  fund,  in  or- 
der that  their  respective  rights  may  be  ascertained  and 
determined  and  the  plaintiflf  exonerated.    As  to  the  right 
to  open  and  close  in  such  cases,  Mr.  Thompson,  in  his 
work  on  Trials,  section  242,  says:    "It  is  supposed  that 
such  a  case  must  yield  to  the  sound  discretion  of  the 
courf  See,  also,  Loudon  v.  Coleman j  62  Ga.  147.  Whether 
such  discretion  is  absolute,  is  a  question  that  does  not 
arise  in  this  case,  because  there  is  nothing  in  the  record 
tending  to  show  that  it  was  abused.    We  are  satisfied  that 
the  conclusion  reached  on  the  former  hearing  upon  this 
point  is  erroneous. 

It  will  be  remembered  that  the  defendant  in  error  claims 
as  heir  at  law,  on  the  ground  that  he  is  the  issue  of  a  mar- 
riage between  his  mother  and  the  intestate.  The  plaintiflfs 
in  error  contend  that  he  is  concluded  on  the  question  of  a 
marriage  between  his  alleged  parents  by  the  judgment  in 
the  proceeding  had  for  the  appointment  of  an  administra- 
tor, w^herein  the  court  found  that  the  mother  had  never 
been  the  wife  of  the  intestate.    In  support  of  this  conten- 
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tion  it  is  argued,  a^  upon  the  farmer  hearing,  that  the  j^to- 
ceeding  for  the  appointment  of  an  administrator  was  in 
rem,  and  all  the  world,  including  the  defendant  in  aror, 
were  parties,  and  are  concluded  by  the  matters  litigated 
and  judicially  determined  in  such  proceeding.  That  the 
proceeding  was  in  rem^  and  that  all  the  world  were  parties 
thereto,  may  be  conceded.  It  will  also  be  conceded,  that, 
ordinarily,  a  judgment  in  rem^  rendered  by  a  court  of 
competent  jurisdiction,  is  binding  on  all  persons,  and  is 
not  open  to  collateral  attack.  But  it  does  not  necessarily 
follow  that  the  whole  world  are  bound  by  every  matter 
litigated  and  judicially  determined  in  the  proceeding  of 
which  such  judgment  is  the  product  The  principal  rdirf 
sought  in  a  proceeding  in  rem^  is  usually  an  adjudication 
upon  the  status  of  some  person  or  thing,  and  the  judgment, 
ipso  fdcto^  renders  the  status  of  such  person  or  thing  what 
it  declares  it  to  be.  Woodruff  v.  Taylor^  20  Vt  65.  Fpoth 
the  very  nature  and  purpose  of  such  judgment,  it  is  es- 
sential that  it  be  conclusive  and  binding  on  all  persons. 
But  in  addition  to  the  principal  relief  sought  in  a  proceed- 
ing in  rem,  in  which,  in  a  general  way,  all  persons  may  he 
said  to  be  interested,  there  is  also  commonly  involved  some 
personal  right  pertaining  to  some  particular  person  or 
class,  which  may  become  the  subject  of  litigation  and  ad- 
judication in  such  proceedings  between  the  parties  claim- 
ing such  right,  and  to  which  all  other  parties  to  the  pro- 
ceeding may  be  wholly  indifferent.  While  it  is  essential 
to  the  repose  and  tranquillity  of  society  that  a  judgment 
in  rem,  so  far  as  it  goes  to  the  principal  relief  sought  in 
the  proceeding  and  concerns  the  rights  which  each  person 
shares  in  common  with  every  other  person,  should  be 
binding  on  all  persons,  it  would  be  unreasonable  and  op- 
pressive to  hold  that  all  are  bound  by  the  litigation  and 
determination  of  collateral  questions,  arising  between 
parties  litigating  their  personal  rights  in  the  same  pro- 
ceeding. If  such  were  the  law,  no  man  could  safely  stand 
aloof  while  such  proceedings  are  in  progress,  however 
indifferent  as  to  the  ultimate  result,  because  he  could 
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never  know  to  what  extent  his  rights,  wholly  disconnected 
from  the  main  purpose  of  such  proceedings,  might  be 
affected  by  the  issues  framed  between  other  parties  therein 
for  the  determination  of  questions  concerning  only  them- 
selves. Such  a  rule  would  lead  to  infinite  complications. 
It  is  true  that  it  is  allowable  to  reason  back  from  a  judg- 
ment. Hence,  a  judgment  in  rem^  which,  as  we  have  seen, 
is  binding  on  the  whole  world,  stands,  as  to  all  persons,  as 
an  indisputable  conclusion;  and  where  it  could  only  be 
drawn  from  certain  premises,  such  premises  are  equally 
indisputable  with  the  conclusion  itself.  Burlen  v.  8han- 
non^  99  Mass.  200.  But  we  must  view  the  conclusion  in 
the  light  of  the  main  purpose  of  the  proceeding  in  ques- 
tion, namely,  the  grant  of  administration  on  the  estate  of 
the  intestate.  As  to  every  fact  essential  to  such  purjwse, 
the  judgment  is  conclusive  and  binding  on  all  persons,  be- 
cause it  is  a  conclusion  which  could  not  have  been  reached 
without  a  finding  of  such  facts.  The  facts  essential  to  a 
grant  of  administration  are:  (1)  That  the  per&on  on 
whose  estate  administration  is  asked  died  intestate;  (2) 
that  at  the  time  of  his  death  he  was  an  inhabitant  or  resi- 
dent of  the  county  in  which  the  proceeding  is  brought,  or 
a  nonresident  of  the  state,  and  left  an  estate  to  be  admin- 
istered in  such  county.  Compiled  Statutes,  chapter  23, 
section  177  (Annotated  Statutes,  5042).  Such  facts  are 
the  premises  from  which  a  grant  of  administration  must 
be  drawn  as  a  conclusion,  and,  like  the  grantor  judgment 
itself,  are  indisputable  in  a  collateral  proceeding  between 
those  claiming  through  such  proceedings  or  under  the  in- 
testate. Bradley  v.  Missouri  P,  R.  Co.,  51  Neb.  653.  There 
is  one  exception  to  the  foregoing  rule,  which  is :  If  the 
party  on  whose  estate  such  proceeding  is  had  ;s  alive,  the 
proceeding  and  all  judgments  and  orders  therein  are 
absolutely  void.  Van  Fleet^  Collateral  Attack,  sec.  610, 
and  citations.  Many  reasons  have  been  given  for  this 
exception,  none  of  which  seem  to  be  entirely  consistent 
with  those  supporting  the  rule  as  to  the  conclusiveness  of 
other  jurisdictional  facts.     It  is  thought  that  the  true 
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reason  underlying  the  exception  is  to  be  found  in  this  dis- 
tinction between  the  other  jurisdictional  facts  and  the 
death  of  the  intestate,  namely,  the  former  go  only  to  the 
jurisdiction  of  a  particular  court^  while  the  latter  goes 
to  the  jurisdiction  of  any  and  all  courts  to  grant  adminis- 
tration. 

But  the  right  of  any  particular  person  to  nominate  an 
administrator,  or  to  letters  of  administration,  by  reason 
of  his  relationship  to  the  intestate,  is  not  one  of  the  es- 
sential facts  upon  which  the  grant  is  based.     Such  right 
is  purely  personal  and  may  be  renounced  by  the  party 
entitled  to  exercise  it    It  is  not  an  absolute  right^  because 
the  person  claiming  it  may  be  incompetent,  or  may  be  one 
of  a  class  the  members  of  which  share  the  right  in  com- 
mon, or,  for  some  other  reason,  the  case  may  call  for  the 
exercise  of   the  discretion   of  the  court     Atkinson  v. 
Hasty  J  21  Neb.  663;  Spencer  v,  Wolfe,  49  Neb.  8.     There 
is  no  presumption  that  one  not  claiming  the  right  to 
nominate  an  administrator,  or  to  letters  of  administration, 
has  any  interest  in  the  litigation  between  others  concern- 
ing such  right.    It  would  be  absurd  to  require  such  party 
to  embroil  himself  in  a  controversy  in  which  he  had  no 
interest,  and  to  resist  a  judgment  or  decree  to  which  he 
had  no  objection,  and  which  of  itself  could  work  him  no 
harm,  merely  to  prevent  an  objectionable  finding.    We 
think  the  true  rule  is  that  a  judgment  in  rem  is  binding 
and  conclusive  upon  all  persons  as  to  every  matter  neces- 
sarily involved  in  the  adjudication  upon  the  status  of  the 
person  or  thing  which  is  the  subject  matter  of  the  pro- 
ceeding, but  as  to  matters  involved  in  collateral  litigation 
therein,  between  particular  parties,  and  not  necessarily 
involved  in  a  judgment  of  that  character,  it  is  binding 
only  ui)on  those  who  actually  litigated  such  matters  and 
their  privies.    That  rule,  ss  applied  to  the  facts  in  this 
case,  is  fully  supported  by  the  following:   Blackburn  v. 
GroAJofords,  3  Wall.   (U.  S.)   175;  Kearney  v.  Denn,  15 
Wall.  (U.  S.)  51,  57;  Shores  v.  Hooper,  153  Mass.  228,  26 
N.  E.  846;  Spencer  v.  Willia^ns,  40  Law  Jour.   (Pro.) 
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(Eng.)  45;  In  re  Estate  of  'Nugent,  77  Mich.  500,  43  N. 
W.  889;  In  re  Lois  McCarty,  81  Mich.  460,  45  N.  W.  996, 

But  as  to  the  parties  who  actually  litigated  the  question 
of  the  alleged  marriage  between  the  intestate  and  the 
mother  of  the  defendant  in  error  in  the  proceeding  for  the 
appointment  of  an  administrator,  the  judgment  rendered 
in  such  proceeding  is  conclusive,  and  precludes  a  reexami- 
nation of  that  question  in  any  subsequent  litigation  be- 
tween them.  Blackburn  v.  Crawfords  amd  Kearney  v.  Derm, 
mpra.  It  is  claimed  by  the  plaintiffs  in  error  that  the 
fendant  in  error  is  privy  to  such  judgment,^  and  is,  there- 
fore, bound  by  it  as  effectually  as  though  he  had  actually 
participated  in  the  litigation  of  that  question.  It  is  ele- 
mentary that  a  judgment  is  conclusive,  both  on  the  parties 
and  their  privies.  But  privity,  so  far  as  concerns  the 
eflfect  of  a  judgment  over  property  rights,  at  least,  does  not 
arise  from  mere  relationship  by  blood  or  affinity,  nor  be- 
cause two  parties  may  have  an  interest  in  the  subject 
matter  of  the  litigation.  The  term  "privity"  implies  a 
relationship,  by  succession  or  representation,  between  a 
party  to  the  first  action  and  a  party  to  the  subsequ^it 
action,  in  resi)ect  to  a  matter  adjudicated  in  the  first 
Samp  V.  Franklin,  144  N.  Y.  607.  The  mother  of  the  de- 
fendant in  error  did  not,  in  any  legal  sense,  represent  him 
in  the  former  proceeding,  nor  is  there  the  slightest  re- 
lationship between  them  by  succession.  Hence,  so  far  as , 
his  rights  in  these  proceedings  are  concerned,  he  is  not  a 
privy  to  the  former  adjudication  of  the  question  of  the 
marriage  between  his  mother  and  the  intestate,  and  is  not 
bound  by  it. 

On  the  trial  in  the  present  proceeding,  the  mother  of  the 
defendant  in  error  was  i)ermitted,  over  the  objections  of 
the  plaintiffs  in  error,  to  testify  to  facts  tending  to  show 
a  common-law  marriage  between  herself  and  the  intestate, 
and  it  is  now  claimed  that  her  evidence  was  erroneously 
received.  Section  329,  Code  of  Civil  Procedure,  provides 
that  "no  person  having  a  direct  legal  interest  in  the  result 
of  any  civil  action  or  proceeding,  when  the  adverse  party 
?6 
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is  the  representative  of  a  deceased  person,  shall  be  per- 
mitted to  testify  to  any  transaction  or  conversation  had 
between  the  deceased  person  and  the  witness,  unk^s/'  etc. 
This  se<*tion,  as  well  as  that  of  which  it  is  amendatory,  has 
been  a  fruitful  source  of  controversy,  and  the  subject  of 
frequent  interpretation  in  this  court.  The  word  "rep- 
resentative" has  been  held  to  include  any  person  or  party 
who  has  succe(»d(^l  to  the  rights  of  the  decedent, 'whether 
by  pur<*hase,  descent  or  operation  of  law.  Kroh  r.  Heim, 
48  Neb.  691 ;  tiorcnsvn  v.  Sorensen,  56  Neb.  729,  and  cases 
cited.  Those  cases  leave  no  room  for  doubt  that  an  ad- 
ministrator, in  procwdings  of  this  character,  is  a  rep- 
resentative of  his  intestate. 

That  the  administrator  is  an  adverse  party,  as  to  all 
persons  claiming  the  right  to  share  in  the  distribution  of 
the  i)ersoual  estate,  seems  to  us  equally  clear.  He  is  in 
lK)ssessi(m  of  such  t^t^tate  by  virtue  of  his  office,  and  the 
()bjiH*t  of  the  pr(H*eeding  is  to  terminate  his  right  of  pos- 
session. To  that  extent,  at  least,  he  is  an  adverse  party 
within  the  meaning  of  the  statute. 

It  remains  to  determine  whether  the  witness  has  a  di- 
rwt  legal  interest  in  the  result  of  the  proceeding.  In  the 
consideraticm  of  that  question  it  must  be  kept  in  mind 
that  the  riglit  of  the  defendant  in  error  to  the  estate,  or 
any  portion  of  it,  hingt^s  on  the  question  of  the  marriage 
of  his  mother,  the  witness,  with  the  intestate.  If  that 
marriage  be  established,  his  right  to  inherit  the  estate, 
to  the  exclusion  of  the  plaintiffs  in  error,  follows  as  a 
legal  necessity.  The  fact  of  such  marriage  is  the  issue 
betwtH^n  the  plaintiffs  in  error  and  the  defendant  in  error 
in  this  procen^ding,  and  a  decree  in  favor  of  either  of  such 
parties  \/ill,  of  necessity,  involve  an  adjudication  of  that 
issue,  which,  as  bt»tween  such  parties,  will  operate  as  an 
estoppel  and  foreclose  further  inquiry  upon  that  question. 
This  follows  from  what  has  been  said  in  a  former  part  of 
this  opinion  on  the  subject  of  res  judicata.  The  practical 
result  of  a  decree*  in  favor  of  the  defendant  in  error  would 
be  to  eliminate  the  plaintiffs  in  error  from  the  list  of 
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claimante^  because,  in  any  subsequent  contest  between 
them  and  the  defendant  in  error  for  a  share  in  the  estate, 
they  would  be  met  with  the  plea  of  res  judicata  on  the 
question  of  his  mother's  marriage  with  the  intestate,  w^hich 
is  decisive  of  his  right  to  inherit  to  their  exclusion.  It  is 
not  difficult  to  see  how  the  witness  must  have  a  direct  legal 
interest  in  a  result  of  that  kind.  In  a  contest  between 
her  and  the  plaintiffs  in  error  for  a  share  in  the  estate, 
she  is  concluded,  as  we  have  seen,  by  the  adjudication  in 
the  proceeding  had  for  the  appointment  of  an  administra- 
tor, wherein  it  was  adjudged  that  she  had  never  been 
married  to  the  intestate.  But  an  estoppel  by  judgment, 
like  an  estoppel  of  any  other  kind,  must  be  mutual.  That 
is  to  say,  a  judgment  which  is  not  binding  on  both  parties 
to  a  proceeding,  is  binding  on  neither.  We  have  already 
seen  that  the  judgment  in  that  proceeding  is  not  binding 
on  the  defendant  in  error;  therefol'e,  in  a  contest  between 
him  and  the  witness  in  regard  to  the  estate,  such  adjudica- 
tion would  not  be  binding  upon  her,  and  would  leave  the 
question  of  her  marriage  with  the  intestate  open  to  in- 
quiry. In  shorty  if  the  present  proceeding  result  in  a  final 
decree  in  favor  of  the  defendant  in  error,  it  would  elimi- 
nate from  the  list  of  claimants  the  only  parties  who  may 
successfully  invoke  the  doctrine  of  res  judicata  against  the 
witness,  and  would  leave  her  free  to  contest  her  claims 
with  the  successful  party,  unhampered  by  such  adjudica- 
tion. That  she  has  a  direct  legal  interest  in  such  result 
seems  too  clear  to  admit  of  argument.  Besides,  this  pro- 
ceeding is  not  exclusively  between  the  plaintiffs  in  error 
and  the  defendant  in  error.  It  is  a  proceeding  in  rem, 
and  in  such  proceeding  it  is  the  duty  of  the  court  to  pro- 
tect the  interests  of  all  the -parties,  whether  actually  before 
the  court  and  participating  in  the  litigation,  or  otherwise, 
and  render  a  decree  in  accordance  with  the  evidence. 
Compiled  Statutes,  ch.  23,  sec.  289  (Annotated  Statutes, 
5154.  If  the  evidence  justifies  a  finding  for  the  defendant 
in  error,  the  evidence  which  would  warrant  such  finding 
would  also  warrant  a  finding  that  the  witness  is  entitled  to 
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a  share  of  the  i)ersonal  estate  h»  sorviving  widow  of  the 
intestate.  Compiled  Statutes,  chapter  23,  section  176 
(Annotated  Statutes,  5042).  With  the  plaintififs  in  error 
out  of  the  contest,  as  they  would  be  by  a  finding  in  favor 
of  the  defendant  in  error,  there  would  be  no  one  left,  as 
we  have  seen,  who  could  successfully  invoke  the  adjudica- 
tion  in  the  proceeding  for  the  appointment  of  an  adminia- 
trator  against  her  claim  as  such  widow,  and  it  would  be 
the  duty  of  the  court  to  assign  her  a  due  portion  of  the 
estate  as  widow  of  the  intestate,  which  would  at  least  give 
her  the  right  of  possession  as  against  the  administrator. 
There  is  no  doubt  in  our  minds  that  the  reception  of  her 
evidence  was  error,  and  as  the  decree  is  based  ali]post  ex- 
clusively on  her  evidence,  the  prejudicial  character  of  tJie 
error  is  obvious. 

Other  errors  are  assigned  and  argued,  but  what  has  al- 
ready been  said  dispenses  with  the  necessity  for  their  con- 
sideral  ion. 

For  this  error  in  the  reception  of  evidence  just  noticed, 
it  is  recommended  that  the  former  judgment  of  this  court, 
reversing  the  judgment  of  the  district  court,  be  adhered  ta 

Olanvillb  and  Barnes,  CO.,  concur. 

By  the  Oourt :  The  conclusions  reached  by  the  commit 
sioners  are  approved,  and  it  is  ordered  that  the  former 
judgment  of  this  court,  reversing  the  judgment  of  the  dis- 
trict court,  be  adhered  to. 

JUDOMBNT  OF  RBVBBSAL  ADHBBBD  TO. 

The  folloTving  opinion  on  second  rehearing  was  filed  Oc- 
tober 5,  1904.    Judgment  of  reversal  adhered  to: 

1.  Administrator  Not  Ad^vrse  Partj  in  Contest  to  Establish  Haix^ 

ship  and  for  Distribution.  In  a  contest  between  rival  claimants 
seeking  to  establish  heirship  and  have  distribution  of  the  estate 
of  a  decedent,  the  administrator  of  such  estate  has  no  official 
interest.  As  the  representative  of  the  deceased  person  he  is  not 
an  adverse  party  to  any  of  the  claimants  in  the  controversy. 

2.  Karria^e:    Psoor.     An  existing  agreement  between  a  man  and 
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woman  to  marry  at  a  future  day  conclusiyely  negatives  the  claim 
of  a  marriage  per  iwha  de  prip«enti  between  the  same  parties. 


:  .    Marriage  per  verba  de  future  cum  copula  is  not 

consummated  unless  the  copula  is  had  in  fulfilment  of  the  future 
agreement 


i. :  ^.    An  agreement  to  live  together  as  husband  and 

wife,  made  with  the  intention  of  being  carried  into  effect,  is  not 
sufficient  to  constitute  a  common  law  marriage,  unless  it  is  acted 
upon  by  the  parties  living  together  as  husband  and  wife. 

Sb  Bvidsnco.    Evidence  examined,  and  held  not  sufficient  to  establish 
a  common  law  marriage. 

.    QU>HAM^O. 

This  case  is  before  ns  on  a  second  rehearing.  Each  of 
the  former  opinions  recommended  a  reversal  of  the  judg- 
ment of  the  lower  court,  but  for  different  reasons;  and  as 
the  case  is  again  before  us  for  a  general  review  of  the  en- 
tire proceedings  in  the  court  below,  we  shall  state  such 
fGicts  appearing  in  the  record  as  are  necessary  to  an  un- 
derstanding of  the  conclusion  which  we  shall  presently 
reaclL 

On  the  8d  of  February,  1895,  one  Hans  C.  Sorensen 
departed  this  life  intestate,  leaving  an  estate  of  the  value 
of  about  920,000.  Due  administration  was  had  thereon, 
and  the  present  controversy  is  to  determine  who  is  entitled 
to  receive  this  estate;  that  is,  who  are  the  heirs  at  law 
of  the  intestate.  The  brothers  and  children  of  the  sisters 
of  the  deceased,  claim  to  be  his  only  hdlrs  at  law,  and  as 
sach  filed  a  petition  in  the  probate  court  for  the  distribu- 
tion of  the  estate  to  them.  In  this  proceeding,  an  infant 
appeared  by  guardian  and  filed  an  answer  and  cross-peti- 
tion, in  which  the  relationship  of  the  petitioners  to  the 
deceased  is  admitted,  but  a  general  denial  is  made  of  every 
other  fact  theorein  and  for  affirmative  relief.  It  allies 
that  he,  the  infant,  is  the  minor  son  and  only  heir  at  law 
of  the  deceased,  the  issue  of  a  marriage  between  the  de- 
ceased and  one  Ellen  Ferguson. 

In  the  district  court,  the  cross-petitioner  was  allowed 
the  ri(^t  to  open  and  close.    This  ruling  was  predicated 
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upon  a  purported  admission  made  in  open  court,  as  well 
as  the  admissions  of  the  answer.  At  the  beginning  of  the 
trial,  counsel  on  behalf  of  the  defendant  stated  tliat  they 
admitted  of  record  that  the  petitioners  were  entitled  to  the 
estate,  unless  it  is  proved  that  the  deceased  intermarried 
with  Ellen  Ferguson,  and  that  the  cross-petitioner  is  the 
issue  of  said  marriage  and  the  legitimate  son  of  the  de- 
ceased, as  alleged  in  the  cross-petition.  It  is  elementary 
that  an  infant  can  not  make  admissions,  nor  can  his  guard- 
ian or  attorney  do  «o  for  him;  hence  this  ruling  can  not 
be  aided  by  any  of  these  purported  admissions.  The  ques- 
tion, then,  is,  to  whom  did  the  right  to  open  and  close  be- 
long as  a  matter  of  right,  treating  the  allegations  of  the 
petitioners  as  being  denied,  which  under  the  circumstances 
must  be  done?  We  think  that  the  learned  commissioner 
who  wrote  the  preceding  opinion  in  this  case  {ante,  p.  490) 
rightly  solved  this  question,  and  we  approve  the  reasoning 
and  the  conclusion  reached  by  him,  that  under  the  issues 
in  this  case  the  right  to  open  and  close  '*must  yield  to  the 
sound  discretion  of  the  trial  court." 

It  is  next  urged  that  the  judicial  contest  (56  Neb.  729  X 
between  the  alleged  wife  and  the  petitioners  over  the  ap- 
pointment of  the  administrator  of  this  estate  is  an  adjudi- 
cation of  the  status  of  the  alleged  wife  and  this  incidentally 
determined  the  heirship  of  the  infant.  This  subject  re- 
ceived careful  and  considerate  attention  at  the  hands  of 
the  learned  commissioner  who  wrote  the  former  opinion, 
and  whose  able  elucidation  we  approve,  as  well  as  the 
conclusion  reached,  that  "so  far  as  his  rights  in  these 
proceedings  are  concerned,  he  is  not  a  privy  to  the  former 
adjudication  of  the  question  of  the  marriage  between  his 
mother  and  the  intestate,  and  is  not  bound  by  it."  Ante, 
p.  490. 

The  mother  of  the  infant  was  permitted,  over  the  objec- 
tions of  the  petitioners,  to  testify  to  conversations  and 
transactions  had  with  the  deceased.  The  purpose  of  this 
controversy  was  to  establish  a  common  law  marriage  be- 
tween herself  and  the  intestate.     It  is  claimed  that  she 
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was"  incompetent  by  reason  of  the  statute  (Code  of  Civil 
Procedure,  sec.  329),  which  provides  that  "no  i)erson 
having  a  direct  legal  interest  in  the  result  of  any  civil 
action  or  proceeding,  when  the  adverse  party  is  tlie  repre- 
sentative of  a  deceased  person,  shall  be  permitted  to  testify 
to  any  transaction  or  conversation  had  between  the  de- 
ceased person  and  the  witness."  It  may  be  conceded  that 
the  witness  was  interested,  and  the  testimony  is  of  con- 
versations and  transactions  bad  between  the  witness  and . 
the  deceased ;  yet,  unless  the  adverse  party  is  the  represent- 
ative of  the  deceased  person,  the  evidence  is  not  within  the 
ban  of  the  statute. 

This  question  has  been  considered  upon  the  point  in 
issue  in  McCoy  v.  Conrad^  64  Neb.  150,  and  the  court  said 
(p.  154)  :  "If  a  party  is  so  placed  in  a  litigation  that  he. 
is  called  upon  to  defend  that  which  he  has  obtained  from 
a  deceased  person,  and  make  the  defense  which  the  de- 
ceased might  have  made  if  living,  or  to  establish  a  claim 
which  the  deceased  might  have  been  interested  to  establish 
if  living,  then  he  may  be  said,  in  that  litigation,  to  repre- 
sent a  deceased  person;  but  where  he  is  not  standing  in 
the  place  of  the.  deceased  person,  and  asserting  a  right  of 
the  deceased  which  has  descended  to  him  from  the  de- 
ceased, that  is,  where  the  right  of  the  deceased  himself, 
at  the  time  of  his  death,  is  not  in  any  way  involved,  and 
the  question  is,  not  what  was  the  right  of  the  deceased  at 
the  time  of  his  death,  but,  merely,  to  whom  has  the  right 
descended;  in  such  a  contest,  neither  party  can  be  said 
to  represent  the  deceased." 

Tested  by  the  above  rule,  it  is  clear  that  neither  the 
petitioners  nor  the  cross-petitioner  can  be  said  to  be  the 
representative  of  the  decedent  in  this  action.  But  it  is  in- 
sisted that  the  administrator  is,  and  as  against  him  the 
testimony  is  within  the  bar  of  the  statute.  The  admin- 
istrator can  have  no  interest  by  virtue  of  his  office  in  the 
result  of  this  action.  It  will  not  tak^  from  nor  add  to  the 
estate.  He  is  now  a  mere  stakeholder,  and  the  sum  of  his 
official  duties  is  to  pay  over,  that  is,  distribute,  the  pro- 
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oeeds  of  this  estate  as  the  court  may  direct.  The  purpose 
of  this  action  is  to  ascertain  to  whom  it  shall  be  distributed. 
As  said  in  a  former  opinion  {antCy  p.  490)  :  "They  (the 
claimants)  occupied  a  position  analogous  to  that  of  rival 
claimants  for  the  same  fund,  who  have  been  brought  before 
a  court  of  equity  by  a  bill  of  interpleader,  requiring  them  to 
interplead  for  the  fund,  in  order  that  their  respective  righto 
may  be  ascertained  and  determined  and  the  plaintiff  ex- 
onerated." This  is  not  the  administrator's  controversy;  it 
belongs  to  the  rival  claimants,  and  the  office  should  not 
be  used  by  either  party  as  a  rampart  to  flght  behind.  The 
witness,  we  think,  was  compet^it  to  testify  in  this  action. 
Bollinger  v.  Wright,  143  Cal.  292,  76  Pac.  1108. 

This  brings  us  to  what  we  now  deem  the  essential  ques- 
tion in  this  controversy,  and  one  which  heretofore  has  not 
been  considered.  Does  the  evidence  in  this  record  estab- 
lish a  common-law  marriage  between  the  mother  of  the 
infant  and  the  intestate? 

There  was  a  time,  perhaps,  when  the  doctrine  of  a  liberal 
construction  of  the  testimony  iind  slight  proof  of  a  com- 
mon-law marriage  subsen^ed  a  useful  purpose;  but  if  it 
ever  did,  that  time  is  long  since  past  There  is  nothing  to 
be  said  in  its  favor  now.  Especially  is  this  so  in  this  state, 
where  the  legislature  has  undertaken  to  provide  for  the 
formal  solemnization  of  the  marriage  rites,  if  not  in  pub- 
lic, at  least  in  the  presence  of  witnesses,  and  have  the  fact 
of  the  marriage  preserved  in  records  provided  for  that 
purpose  by  the  state.  This  ancient  doctrine  is  alien  to  the 
ideas  and  customs  of  our  i>eople.  It  tends  to  weaken  the 
public  estimate  of  the  sanctity  of  the  marriage  relation. 
It  puts  in  doubt  the  certainty  of  the  rights  of  inheritance^ 
It  opens  the  door  to  false  pretenses  of  marriage  and  the  im- 
position upon  estates  of  supposititious  heirs.  It  places 
honest,  God-ordained  matrimony  and  mere  meretricious 
cohabitation  too  nearly  on  a  level  with  each  other.  In 
view  of  these  consequences,  that  are  apparent  to  all,  it 
seems  to  us  that  grave  considerations  of  public  policy  re 
quire  us  to  closely  scrutinize  the  testimony  offered  and  the 
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proof  adduced  in  support  of  every  common-law  marriage, 
alleged  to  have  been  consummated  in  this  state. 

It  appears  from  the  record  that  the  intestate  lived  for  a 
number  of  years  in  the  town  of  Ord ;  that  he  was  a  bache- 
lor, who  lived  alone  and  did  his  own  housekeeping;  that 
at  the  time  of  this  allied  marriage  he  was  about  fifty  years 
of  age;  that  the  woman  was  a  widow,  aged  about  forty 
years,  and  lived,  together  with  her  children,  about  a  block 
away;  that  she  did  laundry  work  and  house-cleaning  for 
her  neighbors,  including  the  intestate.  These  matters  are 
mentioned  merely  to  exhibit  the  surrounding  conditions 
of  the  parties.  It  may  be  well  to  observe  here  that  if  this 
aU^ed  husband,  and  admits  that  she  and  the  intestate  had 
of  the  woman  alone.  There  is  none  other.  In  her  direct 
examination  -she  testifies  that  the  intestate,  at  his  house, 
about  the  middle  of  October,  1894  (a  more  exact  date  she 
would  not  give),  made  a  verbal  proposal  of  marriage  to 
her,  which  she  accepted,  and  that  she  and  the  intestate 
then  and  there  agreed  henceforth  to  be  husband  and  wife; 
that  this  marriage  was  to  be  kept  secret;  that  she  went 
home  and  lived  with  her  children  as  before;  that  about  a 
week  after  they  had  sexual  intercourse,  which  was  occa- 
sionally .ii^dulged  in  at  times  thereafter;  that  the  result  of 
this  intercourse  is  the  infant  who  is  the  cross-petitioner  in 
this  action;  and  that  intestate  gave  her  from  time  to  time 
small  sums  of  money. 

On  cross-examination  she  admits  that  she  never  told 
any  one  of  this  marriage;  that  she  signed  her  children's 
school  report  in  her  former  name;  that  she  receiv^ed  aid, 
provisions  and  fuel  from  the  overseer  of  the  poor  during 
the  winter  after  the  marriage  and  in  the  lifetime  of  her 
alleged  husband,  and  admits  that  she  and  the  intestate  had 
agreed  to  be  married  on  the  Wednesday  of  the  week  that 
he  went  to  Lincoln  and  there  died ;  that  she  had  told  her 
neighbors,  Mrs.  CJolby  and  Mrs.  Briley,  that  she  was  going 
to  be  then  married;  and  that  she  had  engaged  Mrs.  Briley 
to  keep  her  children  until  after  the  marriage  ceremony  was 
performed ;  that  the  intestate  was  in  bad  health,  and  that 
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he  went  to  Lincoln  for  medical  treatment;  that  she  did  not 
know  at  the  time  that  he  had  gone,  and  she  had  not  seen 
him  for  some  days  before  his  departure.  The  further  rec- 
ord in  this  case  is  in  the  same  condition  as  the  record  that 
was  before  this  court  upon  the  first  contest  (56  Neb.  729), 
of  which  Mr.  Commissioner  Ragan  then  said :  "The  record 
contains  no  evidence  of  either  Sorensen  or  Mrs.  Ferguson 
having  ever  told  or  claimed  to  any  one  that  they  were  mar- 
.  ried.  At  no  time  or  place  did  either  one  of  them  introduce, 
speak  of  or  hold  out  the  other  as  husband  or  wife.  The 
parties  did  not  cohabit  together  after  their  marriage,  but 
each  continued  to  occupy  their  respective  places  of  resi- 
dence as  l>efore.  No  writing,  note,  memorandum,  or  verbal 
acknowledgment  or  statement  of  this  marriage  appears  to 
have  l)een  made  by  either  of  the  parties  thereto."  This  ex- 
cerpt expresses  the  true  condition  of  the  present  record 
on  this  subject. 

From  this  evidence  it  would  seem  clear  that  there  was 
no  marriage  per  verba  de  pfyvsentk  The  fact  that  she  and 
the  intestate  had  agreed  to  get  married  on  a  future  day 
conclusively  negatives  the  claim  of  a  de  pnrseuti  marriage. 
There  could  not  be  a  marriage  consummated  and  a  mar- 
riage in  expectancy  at  the  same  time  between  the  same 
parties,  and  the  evidence  in  the  record  is  uncontroveTted 
that  there  was  a  marriage  in  expectancy  between  the 
parties  at  the  time  of  the  intestate's  death. 

Was  there  a  marriage  per  verba  de  fnturo  cum  copukt 
This  must  be  answered  in  the  negative  for  the  same  reason; 
that  is,  so  long  as  the  marriage  is  in  expectancy,  it  can  not 
be  said  to  have  l>een  consummated.  Bishop  in  his  work  on 
Marriage  and  Divorce^  vol.  1,  sec.  254^  says :  "The  mar- 
riage by  consent  per  verba  d£  futuro  eum  copula  does  not 
differ  from  any  other  informal  marriage.  It  is,  in  effect, 
and  in  its  essence,  a  marriage  by  consent  rfc  prwsciiH;  and 
the  common  method  of  designating  it  is  only  for  conven 
ience,  and  as  indicating  the  sort  of  evidence  by  which  it  is 
established;  so,  of  course,  its  consequences  are,  by  all  opin- 
ions, precisely  the  same  as  those  of  marriage  by  consent 
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per  verba  de  prwsenti/^  In  the  preceding  section  (253) 
Mr.  Bishop  defines  the  doctrine  of  this  species  of  marriage. 
He  says :  "It  is,  that,  where  parties  are  under  an  agree- 
ment of  future  marriage,  if  then  they  have  copula,  which 
is  lawful  in  the  marriage  state  alone,  they  are  presumed, 
in  the  absence  of  a/ny  shoicing  to  the  contrary ^  to  have  ar- 
rived at  the  period  of  actual  marriage,  or  to  have  trans- 
muted their  future  to  present  promise;  because  the  law 
always  leans  to  the  good,  rather  than  the  evil,  construction 
of  equivocal  acts." 

It  is  said  in  Stewart,  Marriage  and  Divorce,  sec.  87 :  "In 
states  where  no  marriage  celebration  is  necessary,  and 
when  such  contract  is  followed  by  sexual  intercourse  be- 
tween the  parties,  the  ^law,  so  as  not  to  presume  fornica- 
tion, presumes  that  parties  who  have  promised  to  marry 
mean  sexual  intercourse  following  such  promise  to  be  the 
consummation  of  such  agreement.  But  this  presumption 
may  be  rebutted  by  any  facts  which  show  that  the  parties 
knew  or  intended  their  intercourse  to  be  illicit,  as  where  at 
the  time  they  were  looking  forward  to  being  married  with 
a  ceremony."  See,  also.  Peck  v.  Peck,  12  R.  I.  485 ;  Fryer 
V.  Fryer,  Rich.  Eq.  Cas.  (S.  Car.)  85. 

In  Stoltz  V,  Doering,  112  111.  34,  it  is  said  that  at  com- 
mon law  the  fact  of  sexual  intercourse  after  an  agreement 
to  marry  at  a  future  day  does  not  constitute  marriage,  and 
that  the  copula  must  have  been  in  fulfilment  of  the  agree- 
ment to  marry. 

From  these  authorities,  it  appears  that  the  law,  in  the 
absence  of  evidence,  raises  the  presumption  that  by  the  act 
of  copula  the  parties  then  and  there  intended  to  consum- 
mate their  existing  agreement  to  marry ;  that  is,  to  convert 
the  future  agreement  into  a  present  consummation.  This 
is  the  whole  doctrine  of  marriages  dc  futuro  cum  copula. 

There  is  no  difference  in  the  basic  principles  of  the  mar- 
riage contract  from  any  other;  the  minds  of  the  parties 
must  meet,  and  the  agreement  to  marry  must  be  made.  The 
time  when  the  marriage  shall  take  place  may  be  the  pres- 
ent, or  may  be  in  the  future.    If  in  the  future,  there  is  not 
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a  present  marriagey  but  an  agreement  to  marry,  and  the 
mere  act  of  copula  does  not  change  the  agreement.  The 
law  presumes,  in  the  absence  of  evidence,  that  the  parties 
themselves  changed  the  terms  of  the  contract  from  the 
future  to  the  then  present  ^fVTien,  however,  the  evidaice 
establishes,  as  in  this  case,  that  during  the  period  of  the 
sexual  intercourse  between  the  parties,  they  had  set  the 
day  in  the  future,  and  were  making  preparations  for  and 
intending  to  solemnize  their  marriage  rites  in  accordance 
with  the  statute  of  this  state,  there  is  no  ground  for  this 
presumption,  and  the  law  will  not  indulge  in  it. 

Furthermore,  we  think  the  evidence  insufficient  opcm 
another  ground.  It  fails  to  show  that  the  parties  lived  to- 
gether as  husband  and  wife;  in  fact,  it  affirmatively  shows 
that  they  did  not  so  live,  nor  is  there  any  act  or  deed  of 
the  parties  that  can  be  said  to  be  a  jmblic  recognition  of 
the  marriage  relation. 

It  is  said  in  Lorimer  v.  Lorimevy  124  Mich.  631,  635,  83 
N.  W.  609,  that  "Our  courts  have  gone  a  good  way  to  sus- 
tain the  validity  of  a  marriage  where  an  agreement  to  live 
and  cohabit  together  as  husband  and  wife  has  been  made 
and  acted  upon.  But  at  no  time  has  it  been  said  that,  in 
the  absence  of  a  valid  marriage  ceremony,  a  simple  agree- 
ment to  live  together,  even  though  the  parties  intended  to 
carry  out  the  agreement,  is  sufficient  to  constitute  a  valid 
marriage,  unless  acted  upon  by  living  together  and  cohabit- 
ing as  husband  and  wife."  Of  like  effect  are  the  holdingia 
in  People  v,  McQuaid,  85  Mich.  123;  MartfUmd  v.  Baldvm, 
112  U.  S.  490;  Commonwealth  v.  Stump,  53  Pa.  St  132; 
mier  V.  People,  156  111.  511;  Gargile  v.  Wood,  63  Mo.  501. 

In  Maryland  v.  Baldwin,  supra,  it  is  held  that  "In  the 
absence  of  statutory  regulations,  a  marriage  is  a  civil  con- 
tract and  may  be  made  ^per  verba  de  prcesenH^;  that  is,  bj 
words  in  the  present  tense  without  attending  ceremonies, 
religious  or  civil,  but  some  public  recognition  of  it  is  neces- 
sary as  evidence  of  its  existence."  The  reason  for  this  is 
given  in  the  opinion  of  Mr.  Justice  Field  in  which  he  says: 
"The  protection  of  the  parties  and  their  children  and  con- 
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siderations  of  public  policy  require  this  public  recogni- 
tion." it  is  further  said  in  that  case  that  this  public  rec- 
ognition may  be  made  in  any  way  which  can  be  seen  and 
known  by  men,  as  living  together  as  man  and  wife,  or  by 
public  conduct  which  acknowledges  the  marriage  relation. 

We  think  that  the  requirement  that  the  parties  assume 
the  marriage  relation,  is  reasonable.  It  is  based  upon  a 
sound  regard  for  the  public  welfare.  Public  policy  forbids 
all  things  that  are  inimical  to  the  public  welfare  and  the 
due  administration  of  justice.  To  establish  a  marriage  in 
a  case  like  this  on  the  evidence  in  this  record  would  be  to 
open  the  door  to  fraud  and  perjury,  and  to  expose  every 
estate  to  the  rapacity  of  designing  adventurers.  This 
would  be  against  every  policy  of  the  law,  and  consequently 
should  not  be  done. 

We  therefore  recommend  that  the  former  opinion  be 
adhered  to. 

Ames  and  Lbtton^  00.,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  forgoing 
opinion,  the  former  opinion  is  adhered  to. 

Former  judgment  adhered  to. 

The  following  opinion  on  third  rehearing  was  filed  May 
3, 1905.    Judgment  of  reversal  adhered  to: 

t  Common  Law  Marriage:  Presumption.  There  is  a  presumption  of 
the  existence  of  marriage  which  arises  from  cohabitation  and 
holding  each  other  out  to  the  world  as  husband  atid  wife^  and 
public  policy  will  not  prevent  a  child  born  of  such  relations  from 
availing  himself  of  such  presumption  in  a  contest  as  to  his 
legitimacy. 

2. :    Consistent  Contbagts.    A  contract  for  a  marriage  in  the 

future  can  not  of  itself  constitute  marriage,  and  if  its  language 
imports  that  the  marriage  is  to  take  place  in  the  future,  such 
contract  will  not  constitute  a  marriage  de  prcesenti.  But  two 
contracts,  one  constituting  a  present  marriage  and  the  other  pro- 
viding for  a  future  public  celebration  thereof,  are  not  Incon- 
Bistent 

S.  Heir  as  Bepresentatlve  of  Deceased.  The  heir  is  not.  In  all  litiga- 
tion concerning  the  estate,  the  representative  of  the  deceased. 
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To  represent  the  deceased,  within  the  meaning  of  section  329  of 
the  Code  of  Civil  Propedure,  the  heir  must  stand  in  his  place 
BO  as  to  uphold  a  right*  which  the  deceased  had  at  the  time  of 
his  death. 

4.  Karriage   Contract:    Evidence.     A   contract   between   a  man  and 

woman,  competent  to  marry,  in  which  it  is  by  them  mutually 
agreed  by  that  contract  to  then  become  husband  and  wife,  con- 
stitutes a  valid  marriage;  but  when  there  has  been  no  subsequent 
cohabitation,  admissions  of  the  parties,  or  other  evidence,  ex- 
cept the  unsupported  oath  of  one  of  the  parties  after  the  other 
party  is  deceased,  there  is  a  presumption  against  secret  mar- 
riages which  must  be  considered  as  evidence  against  the  ex- 
istence of  the  contract.  Our  marriage  laws  aim  at  publicity; 
secret  marriages  are  not  favored. 

5.  Practice:    Demurrer  to  Evidence.     When  in  a  jury  trial  a  party 

moves  the  court  to  instruct  a  verdict  in  his  favor,  which  is  over- 
ruled and  he  is  compelled  to  submit  the  matter  to  the  Jury,  he 
may  assist  the  court  in  a  proper  submission  of  the  matter  with- 
out thereby  estopping  himself  to  afterwards  contend  that  a 
verdict  against  him  is  not '  supported  by  the  evidence.  In  such 
case  the  rule  of  American  Fire  Ins.  Co.  v.  Landfare,  56  Neh 
482,  does  not  apply. 

Sedgwick,  J. 

1.  Upon  this  motion  for  a  rehearing  both  parties  have 
filwl  additional  bric^fs,  and  oral  argument  was  had  before 
the  court.  The  principal  contention  of  the  defendant  in 
error  upon  this  motion  is  that  the  last  opinion  is  wrong 
in  holding  that  the  evidence  is  insufficient  to  support  the 
finding  of  the  jury.  It  was  said  in  that  opinion  that  this 
is  "the  essential  question  in  this  controversy."  The  former 
opinion  in  so  far  a*s  it  appiars  to  reflect  upon  the  position 
of  this  defendant  in  error  in  this  litigation  should  be 
modified.  As  was  said  by  the  supreme  court  of  Indiana 
in  refer  i\  Tein\  101  Ind.*129,  51  Am.  Kep.  742:  "It  isim- 
portiint  to  ascertain  the  status  of  the  person  who  aseertB 
the  validity  of  the  marriage.  In  this  case  the  person  who 
doc^  this  is  free  from  all  taint  of  wrong;  he  is  asserting 
his  mother's  innocence  of  evil,  and  maintaining  his  right 
to  property  acquired  by  his  father.  If  any  right  is  lost  to 
him  it  results  from  no  wrong  of  his,  but  solely  from  the 
misconduct  of  another."     If  the  alleged  marriage  is  fol- 
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lowed  by  cohabitation  and  holding  each  other  out  to  the 
world  as  husband  and  wife,  the  presumption  of  the  ex- 
istence of  the  marriage  which  arises  fi'om  these  facts  ought 
to  be  indulged  in  favor  of  a  party  who  is  himself  neces- 
sarily innocent  in  any  view  of  the  case. 

2.  Again,  it  is  said  in  our  last  opinion  {ante,  p.  500)  : 
"The  fact  tliat  phe  and  the  intestate  had  agrecni  to  get 
married  on  a  future  day  conclusively  negatives  the  claim 
of  a  dr  prime nt I  marriage.    There  could  not  be  a  marriage 
consummated  and  a  marriage  in  expectancy  at  the  same 
time  between  the  same  parties,  and  the  evidence  in  the 
record  is  uncontroverted  that  there  was  a  marriage  in 
expectancy  between  the  parties  at  the  time  of  the  intes- 
tate's death."    This  is  a  correct  statement  of  the  law  only 
in  the  sense  th.at  a  contract  for  a  marriage  in  the  future 
is  not  such  a  contract  as  will  of  it.self  constitute  marriage, 
and  that  the  fact  that  the  language  of  the  contract  im- 
ports that  the  marriage  shall  take  place  at  some  future 
time  is  inconsistent  with  construing  that  language  to  mean 
that  the  contract  is  for  a  marriage  de  pmHenti,     It  was, 
of  course,  not  intended  to  say  that  after  a  valid  contract 
of  marriage  had  been  entered  into,  the  parties  could  di- 
vorce themselves  by  agreeing  to  be  marric^l  in  the  future, 
or  that  it  was  inconsistent  for  the  parties  to  make  two^ 
contracts,  one  that  they  should  be  married  in  the  present 
and  become  husband  and  wife  and  the  other  that  they 
should  celebrate  that  marriage  publicly  at  some  future 
day.      We  have  upon  this  motion  been   required   to  re- 
examine the  whole  record  and  it  does  not  appear  that  the 
language  last  quoted  from   the  opinion   is  entirely  ap- 
plicable to  the  facts  as  disclosed  in  this  record. 

3.  It  is  insisted  that  the  evidence  of  the  alleged  wife  of 
the  deceased  should  have  been  excluded.  The  first  ground 
for  this  contention  is  that  \he  litigation  between  her  and 
the  defendants  in  error  here  in  regard  to  the  appointment 
of  the  administrator  of  this  estate  is  an  adjudication  of 
her  status,  and  is  binding  upon  all  parties.  We  think  that 
this  contention  is  fully  met  by  the  reasoning  of  Mr.  Com- 
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misBioiier  Albert  in  the  se<*ond  opinion  herein,  which  is 
reported,  (nite^  p.  490.  The  second  ground  for  this  con- 
tention is,  we  think,  likew^ise  untenable.  It  is  urged  that 
this  witness  was  rendered  incompetent  by  the  provisions 
of  section  329  of  the  Code  of  Civil  Procedure,  but  this 
court  is  committed  to  the  construction  of  that  section 
which  is  given  it  in  the  last  opinion  {ant€y  p.  500).  It 
was  there  shown  that  the  adverse  party  in  this  litigation 
is  not  the  representative  of  the  deceased  in  the  sense  in- 
tended in  the  se(*tion  of  the  statute  referred  to,  and  the 
rule  stated  in  McCoy  v.  Conrad^  64  Neb.  150,  is  there 
(juoted  as  follows:  "If  a  party  is  so  placed  in  a  litigation 
that  Ik*  is  called  upon  to  defend  that  which  he  has  ob- 
tained from  a  deceased  person,  and  make  the  defense 
which  the  deceased  might  have  made,  if  living,  or  to  es- 
tablish a  claim  which  the  deceased  might  have  been  in- 
terested to  establish,  if  living,  then  he  may  be  said,  in 
that  litigation,  to  represent  a  deceased  person;  but  when* 
he  is  not  standing  in  the  place  of  the  deceased  person,  and 
asserting  a  right  of  the  deceased  which  has  descendcni  to 
him  from  the  deceased  (that  is,  where  the  right  of  the  de 
ceiised  himself,  at  the  time  of  his  death,  is  not  in  any  way 
involved),  and  the  question  is,  not  what  was  the  right  of 
.the  dec«i.s(^d  at  the  time  of  his  death,  but  merely  to  whom 
has  that  right  descended,  in  such  a  contest  neither  party 
can  be  said  to  represent  the  deceased." 

The  brief  of  the  petitioners  presents  a  very  able  argu- 
ment upon  this  question,  but  it  is  predicated  upon  discus- 
sions from  other  jurisdictions  based  upon  statutes  essen- 
tially different  from  our  own.  Several  decisions  from 
the  supreme  court  of  Illinois  are  presented  and  strongly 
argued,  but  the  difference  between  the  two  statutes  is  not 
discussed.  Indcnxl  it  seems  to  be  assumed  that  the  statutes 
iire  identically  the  same.  The  statute  of  that  state  (eh. 
51,  sec.  2)  is:  "No  party  to  any  civil  action,  suit  or  pro- 
ceeding, or  person  directly  interested  in  the  event  thereof, 
shall  be  allowed  to  testify  therein  of  his  own  motion,  or 
ill  his  own  behalf,  by  virtue  of  the  foregoing  section,  when 
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any  adverse  party  sues  or  defends  as  the  trustee  or  con- 
servator of  any  idiot,  habitual  drunkard,  lunatic  or  dis- 
tracted person,  or  as  the  executor,  administrator,  heir, 
legatee  or  devisee  of  any  deceased  person,  or  a^  guardian 
or  trustee  of  any  such  heir,  legatee  or  devisee,  unless  when 
called  as  a  witness  by  such  adverse  party  so  suing  or 
defending,"  with  other  exceptions. 

"The  heir  of  a  deceased  person"  may  be  and  often  is  the 
representative  of  the  deceased  in  litigation  that  arises 
concerning  the  estate,  but  as  is  plainly  shown  in  McCoy  v. 
Conrad,  supra^.the  heir  is  not  in  all  litigation  concerning 
the  estate  of  the  deceased  the  representative  of  the  deceased 
within  the  meaning  of  our  statute.  It  is  only  when  he 
stands  in  place  of  the  deceased  so  as  to  uphold  a  right  that 
the  deceased  had  at  the  time  of  his  death  that  he  may  be 
said  to  represent  the  deceased.  When  the  right  of  the  de- 
ceased at  the  time  of  his  death  is  not  in  controversy,  but 
the  question  is  to  whom  does  that  right  descend,  the  heir, 
although  a  party  to  the  litigation,  does  not  in  that  action 
repjpesent  the  deceased  within  the  meaning  of  the  statute. 
Under  the  Illinois  statute  if  the  heir  is  the  adverse  party 
the  statute  applies.  In  the  case  at  bar  it  is  not  because 
the  witness  was  an  heir  of  the  deceased  that  she  was 
allowed  to  testify,  but  because  the  adverse  party  does  not 
represent  the  deceased.  It  does  not  appear  from  the  opin- 
ion in  Lauroice  v,  Laurence^  164  111.  367,  45  N.  E  1071, 
which  was  one  of  the  cases  princfpally  relied  upon,  that 
this  witness  would  not  there  have  been  allowed  to  testify 
since  she  was  not  testifying  "of  her  own  motion,  or  in  her 
own  behalf  which  is  by  their  statute  made  an  essential 
element  of  disqualification.  Under  the  construction  of  our 
statute  now  well  established  this  witness  was  competent 
to  testify. 

4.  We  think  also  that  it  is  correctly  assumed  in  the 
opinion  that  a  contract  between  the  parties  in  which  the 
minds  of  the  parties  understandingly  meet,  and  in  which 
it  is  by  them  mutually  agreed  by  that  contract  to  become 
husband  and  wife,  is  sufficient  to  constitute  a  valid  mar- 
37 
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riage.  It  mast  also  be  borne  in  mind  that  this  evidence 
ha«  been  submitted  to  the  jury  under  prop^  instruetionB, 
and  that  by  their  verdict  they  have  declared  that  these 
parties  made  such  contract  and  became  husband  and  wife, 
and  the  familiar  rule  must  be  applied  that  such  verdict 
will  not  be  set  aside  unless  it  clearly  appears  that  it  is 
not  supported  by  the  evidence  What  then  shall  be  said 
of  this  evidence  as  supporting  this  verdict?  It  is  based 
wholly  upon  the  evidence  of  the  allied  wife  of  the  de- 
ceased. No  human  being  had  any  knowledge  of  it  except 
this  witness^  and  the  deceased  whose  evidence  was  barred 
by  death.  No  circumstance  or  condition  disclosed  by 
this  evidence  declares  the  existence  of  such  a  contract 
The  alleged  wife  had  everything  to  gain  by  establishing  iti 
existence.  She  has  no  fear  of  contradiction,  and  cross- 
examination  presents  no  terrors. 

In  a  similar  case  the  supreme  court  of  Minnesota  sug- 
gested the  increasing  number  of  common  law  widows  nus- 
ing  claim  (in  many  instances  doubtless  fraudulently)  to 
the  estates  of  deceased  men  of  wealth,  and  intimated  Uist 
l^slation  to  further  protect  estates  from  such  dejH^edSr 
tion  might  be  justifiable.  Hulett  v.  Corey ^  66  Minn.  327^ 
69  N.  W.  31. 

This  witness  testified  that  she  was  married  to  Mr.  S<M:eD- 
sen  by  an  ^'agreement"  ''He  promised  to  be  my  husband 
and  I  promised  to  be  his  wifa"  This  agreement  took  place 
''at  his  home."  She  lived  at  that  time  "across  the  street 
from  there."  "He  requested  me  to  come,  he  wanted  to 
have  a  talk  with  me."  "He  called  at  my  house  and  re- 
quested me  to  come."  When  she  went  to  his  house  he  told 
her  he  was  tired  of  living  alone,  he  did  not  believe  in  a 
public  ceremony,  and  after  some  other  conversation  of 
that  nature  said  "I  promise  to  be  your  husband  if  you  will 
promise  to  be  my  wifa"  To  this  she  agreed;  she  could  not 
state  the  date  of  this  contract  except  that  it  was  "about 
the  middle  of  October,  1894."  It  was  also  agreed  that 
they  should  continue  living  separately  and  just  as  the^ 
had  been  living.  «he  says,  "I  understood  that  I  waa  his 
wif a  from  that  time  on.'' 
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After  his  death  she  sought  to  establish  an  interest  in 
his  property  on  the  ground  that  they  were  engaged  to  be 
married ;  she  spoke  of  this  to  several  persons,  and  did  not 
claim  that  she  was  his  wife,  but  alleged  that  he  had  agreed 
to  marry  her.  If  she  knew  herself  to  be  his  lawful  wife, 
and  had  consented  to  keep  it  secret  until  a  public  ceremony 
could  be  performed,  it  is  difficult  to  understand  why,  when 
death  had  prevented  the  public  ceremony,  she  should  fail 
to  at  once  declare  the  truth.  She  did  not  assert  that  she 
had  ever  been  his  wife  until  after  several  attempts  to 
obtain  his  property  had  failed,  and  she  had  learned  that 
only  afi  his  widow  could  such  an  attempt  succeed.  Fur- 
ther details  of  the  facts  disclosed  by  this  record  may  be 
found  in  the  former  opinions. 

Our  marriage  laws  aim  at  publicity.  To  all^e  that 
these  laws  have  been  disregarded,  and  that  a  secret  mar- 
riage has  been  entered  into,  is  to  cast  suspicion  upon  the 
conduct  of  the  parties.  Subsequent  cohabitation,  and  hold- 
ing each  other  out  to  the  world  as  husband  and  wife  furnish 
strong  corroboration  of  the  existence  of  the  contract. 
Where  these  elements  of  proof  are  wanting,  and,  one  party 
being  deceased,  the  existence  of  the  contract  rests  wholly 
upon  the  unsupported  testimony  of  the  other  party,  the 
presumption  raised  by  the  circumstances  amounts  to  proof 
opposed  to  the  marriage  contract  itself.  We  do  not  think 
that  the  evidence  of  this  witness  is  so  direct,  certain  and 
consistent  as  to  establish  the  contract  of  marriage  in  the 
face  of  this  presumption.  Oibson  v.  Oihson^  24  Neb.  394 ; 
Bailey  v.  State,  36  Neb.  808;  University  of  Michigan  v. 
McGuckin,  64  Neb.  300;  Eaton  v.  Eaton,  66  Neb.  676,  are 
not,  when  rightly  considered,  inconsistent  with  the  views 
herdn  expressed. 

5.  When  this  defendant  in  error  had  concluded  his  evi- 
dence upon  the  trial  in  the  court  below,  a  motion  was  made 
by  the  plaintiffs  in  error  that  the  court  instruct  the  jury 
to  return  a  verdict  in  their  favor.  This  motion  was  over- 
ruled. Afterwards  the  plaintiffs  in  error  offered  their 
evidence  and,  when  the  evidence  was  closed,  requested  the 
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court  to  submit  special  questions  of  fact  to  the  jury,  one 
of  them  being  "Was  Mrs.  Ferguson  before  the  death  of 
Hans  C.  Sorensen  ever  lawfully  married  to  him?''  and  other 
similar  questions.  It  is  now  contended  that  the  evidence 
introduced  by  the  plaintiflfs  in  error  "materially  strength- 
ened that  of  defendant  in  error,"  and  that  as  the  plaint iflEa 
in  error  did  not  renew  their  motion  to  direct  a  verdict  in 
their  favor  they  must  be  held  by  requesting  the  court  to 
submit  the  question  to  the  jury  to  have  waived  their  ob- 
jection that  there  was  not  sufficient  evidence,  and  that 
therefore  that  question  ought  not  now  to  be  considered 
in  this  court.  If,  after  their  motion  to  direct  a  verdict, 
there  had  been  substantial  evidence  tending  to  prove  the 
alleged  marriage,  this  argument  of  the  defendant  in  error 
would  have  great  weight.  The  testimony  relied  upon  as 
corroborating  evidence  upon  this  point  was  developed  up<m 
the  cross-examination  of  a  brother  of  the  deceased. 

He  testified  that  the  deceased  had  in  August,  about  two 
months  before  the  time  of  the  alleged  marriage,  and  while 
intoxicated,  said  that  he  was  "tired  of  baching  and  thought 
of  getting  maiTied"  and  was  "thinking  of  a  widow  with 
three  children."  This  might  or  might  not  have  referred 
to  Mrs.  Ferguson.  No  time  was  mentioned,  and  if  hia 
language  was  serious,  it  was  too  indefinite  to  be  of  any 
value  as  evidenca  There  could  be  no  reason  to  suppose 
that  a  verdict  would  be  directed  on  account  of  this  testi- 
mony when  it  had  been  refused  upon  the  evidence  as  it 
stood  without  it. 

In  American  Fire  Ins,  Co.  v.  Landfwre,  56  Neb.  482,  it 
was  said :  "One  who  tenders  an  instruction  which  is  given, 
which  assumes  the  existence  of  evidence  to  establish  an 
issuable  fact  in  the  case,  cannot  afterwards  be  heard  to 
assert  that  there  was  no  evidence  received  tending  to  prove 
such  fact."  It  does  not  appear  that  the  defendant  in  that 
case  was  compelled  to  submit  the  matter  in  question  to 
the  jury,  and  having  on  its  own  motion  requested  the  court 
to  submit  a  question  of  fact,  it  was  not  allowed  afterwards 
to  say  that  there  was  no  evidence  upon  which  to  submit  it 
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But  when,  as  in  this  case,  a  party  moves  for  a  verdict  in 
his  favor  because  there  is  no  evidence  to  support  one 
against  him,  and,  his  motion  being  overruled,  he  is  com- 
pelled to  submit  the  matter  to  the  jury,  he  may  assist  the 
court  in  a  proper  submission  of  the  matter  without  estop- 
ping himself  to  afterwards  contend  that  a  verdict  against 
him  is  not  supported  by  the  evidence  The  rule  of  Ameri- 
can Fire  Ins.  Go.  v.  Landfarej  supra,  is  also  held  in  Iowa 
Savings  Bank  v.  Frinkj  1  Neb.  (Unof.)  14;  Missouri  P. 
R.  Oo.  V.  FoXj  60  Neb.  531,  and  other  cases.  This  rule  is 
ba^ed  upon  the  idea  that  when  a  party,  by  his  language  or 
conduct  in  the  trial,  induces  the  court  to  take  a  certain 
action,  he  can  not  afterwards  in  the  same  case  say  that 
there  was  no  foundation  for  such  action.  It  does  not  apply 
in  this  case. 

We  think  the  conclusion  reached  in  the  former  opnion 
is  right  and  should  be  adhered  to. 


FOBMBB  OPINION  ADHEBBD  TO. 


Statb  Bank  of  Cesbesgo^  appelleb^  v.  William  Bblk  bt 
al.^  appellants. 

FiLB>  Apbh.  9, 1908.    Na  12,811. 

OreditoTB'  BUls:  Nbobsbart  AiiLbgations.  There  are  two  classes  of 
creditors'  bms,  one  to  reach  the  equitable  assets  or  property  of 
the  debtor  on  which  an  execution  at  law  can  not  be  levied;  the 
other  in  aid  of  an  execution  at  law.  as  to  set  aside  an  incum- 
brance or  a  transfer  of  property  made  to  defraud  creditors.  In 
the  first  class  of  cases  the  creditor  must  allege  and  show  that  he 
has  exhausted  his  remedy  at  law,  while  in  the  second  it  is  suffi- 
cient to  show  that  his  claim  has  been  reduced  to  judgment  and 
docketed  in  the  county  where  the  land  lies  which  he  seeks  to 
subject  to  the  payment  of  his  claim.  The  equity  court  in  such 
case  ia  merely  lending  its  assistance  to  the  legal  tribunal  to  re- 
move a  fraudulent  obstruction  interposed  to  the  execution  of  ita 
writ 

Appeal  from  the  district  court  for  Lancaster  county: 
Albert  J.  Oobnish,  Distbiot  Judge.    Affirmed. 
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Charles  L.  Burr  and  Lionel  0.  Burr^  for  appdlante. 
Albert  Q.  OreenUe,  contro^ 

DUFFEB,  O. 

This  is  a  creditors'  suit  brought  by  the  appellee  agaiimt 
William  Belk,  Henrietta  Belk,  his  wife,  Nina  Riggs, 
daughter  of  the  said  William  and  Henrietta  Belk,  and 
George  A.  Riggs,  her  husband.  The  undisputed  fkcts  are 
as  follows : 

At  the  May,  1899,  term  of  the  district  court  for  Lan- 
caster county  the  bank  recovered  judgment  against  Belk 
for  about  f 450  and  costs,  taxed  at  upwards  of  f90.  Tbe 
basis  of  the  judgment  was  a  promissory  note,  of  which  the 
following  is  a  copy: 

"1300.  CbeBBCO,  Nftb.,  aspt  8»,  1^9. 

"On  demand  after  date,  for  value  received,  we  jointly 
and  severally  promise  to  pay  to  the  order  of  State  Bank 
of  Ceresco,  Neb.  three  hundred  dollars,  with  interest  at 
the  rate  of  ten  per  cent  per  annum  from  maturity  until 
paid.  This  note  is  given  as  security  ft)r  a.  note  t)f  wea 
date  and  amount  of  Thomas  Stretch  in  favor  of  State 
Bank  of  Ceresco  and  the  maker  hereof  waives  protest  and 
notice  of  non-payment  and  guarantees  the  payment  of 
said  note,  or  any  renewal  of  the  sama 

(Signed)  ^Wiluam  BhA:/* 

At  the  time  of  making  said  note  B<rfk  wAs  the  owner  of 
some  two  hundred  acres  of  land,  which  It  Is  sought  to 
subject  to  the  payment  of  the  judgment  On  October  21, 
1895,  Belk  and  his  wife  deeded  this  land  to  George  A 
RiggB,  their  son  in  law.  This  Conveyance  waa  mMe  Irhile 
the  suit  in  which  judgment  was  finally  ent^^  was  still 
pending.  At  the  time  of  the  conveyance  to  Riggs  the  land 
was  encumbered  by  a  mortgage  for  |S,000,  and  the  con- 
sideration expressed  in  the  conveyance  was  $4,000,  and 
the  assumption  by  Riggs  of  said  mortgage.     Riggs  er- 
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ecuted  a  mortgage  back  to  secure  the  sum  of  $3,800  of  the 
consideration,  but  this  mortgage,  instead  of  running  to 
William  Belk,  was  made  to  Henrietta  Belk,  the  wife.  The 
district  court:  found  the  conveyance  fraudulent  as  to  credi- 
tors, and  decreed  a  cancelation  of  the  conyej^ance,  making 
provision,  however,  for  Belk  to  have  his  homestead  interest 
in  the  propert^y  set  aside  previous  to  a  sale.  From  this 
decree  the  defendants  have  appealed. 

It  will  be  noticed  that  the  note  upon  which  judgment 
against  Belk  was  entered  was  given  as  security  for  the 
payment  of  another  note  of  like  date  and  amount  executed 
to  the  bank  by  one  Thomas  Stretch,  and  it  is  earnestly  in- 
sisted that  a  creditors'  suit  can  not  be  maintained  against 
the  surety  without  a  showing  on  the  part  of  the  appellee 
that  it  has  exhausted  its  legal  remedies  not  only  against 
the  defendant  Belk,  but  against  Stretch,  the  princii)al 
debtor.  The  rule  is  of  universal  application  that  a  credi- 
tors' suit  to  come  at  the  equitable  assets  of  the  debtor 
which  an  execution  at  law  will  not  reach,  can  not  be  main- 
tained until  the  creditor  has  exhausted  his  legal  remedies 
for  the  collection  of  his  debt.  A  court  of  law  is  the  proper 
forum  for  the  enforcement  of  legal  demands,  and  a  court 
of  equity  will  not  interpose  its  extraordinary  aid  until 
legal  remedies  have  proved  ineffectual.  It  has  been  fre- 
quently said  that  courts  of  equity  are  not  tribunals  for  the 
establishment  or  collection  of  ordinary  demands.  Slown. 
V,  Waring^  55  How.  Pr.  (N.  Y.)  62;  Dmcson  v.  SimSy  14 
Ore.  561 ;  Taylor  v.  Bowker,  111  U.  S.  110.  It  is  also  held 
in  some  jurisdictions  that,  where  there  are  two  or  more 
joint  debtors,  it  is  not  sufficient  to  exhaust  the  legal  rem- 
edies against  one  of  them  only,  but  they  must  be  exhausted 
against  all.  Voorhees  v.  Hmcard^  4  Keyes  (N.  Y.)  371; 
Child  V.  Brace,  4  Pai.  Ch.  (NY.)  308;  Field  v.  Hunt,  22 
How.  Pr.  (N.  Y.)  329. 

There  are,  however,  two  classes  of  cases,  both  commonly 
called  creditors'  suits,  which,  although  resembling  each 
other,  are  clearly  distinguishable.  The  first,  a  creditor's 
suit  strictly,  so  called,  is  where  the  creditor  seeks  to  satisfy 
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his  judgment  out  of  the  equitable  assets  of  the  debtor 
which  can  not  be  reached  on  execution.  Generally  in  that 
class  of  cases  the  action  can  not  be  brought  until  the  cnii- 
itor  has  exhausted  his  remedy  at  law  by  the  issue  of  an 
execution  and  its  return  unsatisfied.  This  is  reiiuired  be- 
cause equity  will  not  aid  the  creditor  to  collect  his  debt 
until  the  l^al  assets  are  exhausted,  for  until  this  is  dono 
he  may  have  an  adequate  remedy  at  law.  The  second  class 
of  cases  is  where  property  legally  liable  to  execution  has 
been  fraudulently  conveyed  or  incumbered  by  the  debtor, 
and  the  creditor  brings  the  action  to  set  aside  the  convey- 
ance or  incumbrance  as  an  obstruction  to  the  enforcement 
of  his  lien;  for  though  the  property  might  be  sold  on  ex- 
ecution notwithstanding  the  fraudulent  convevfince,  the 
creditor  will  not  be  required  to  sell  a  doubtful  or  ob- 
structed title.  In  the  latter  class  of  cases,  the  prevailing 
doctrine  is  that  it  is  not  necessary  to  allege  that  an  execu 
tion  has  been  returned  unsatisfied,  or  that  the  debtor  hais 
no  other  property  out  of  which  the  judgment  can  be  satis- 
fied; for  that  is  not  the  ground  upon  which  the  court  of 
equity  assumes  to  grant  relief  in  such  cases,  but  upon  the 
theory  that  the  fraudulent  conveyance  is  an  obstruction 
which  preveAts  the  creditor's  lien  from  being  efficiently 
enforced  upon  the  property.  As  to  the  creditor,  the  con- 
veyance is  void,  and  he  has  a  right  to  have  himself  placed 
in  the  same  position  as  if  it  had  not  been  made.  The  fact 
that  other  property  has  been  retained  by  the  debtor,  may 
be  evidence  that  the  conveyance  is  not  fraudulent,  but,  if 
the  grantee's  title  be  tainted  with  fraud,  he  has  no  right 
to  say  that  all  other  means  to  satisfy  the  debt  shall  be  ex- 
hausted before  he  shall  be  disturbed.  Wadswo7i;h  v.  SchiS' 
selbaucr,  32  Minn.  84,  19  N.  W.  390;  Botsford  v.  Beers.ll 
Conn.  *370;  Weightman  v.  Hatch,  17  111.  281;  Va^ser  r. 
Henderson,  40  Miss.  519.  This  distinction  as  to  the  tRO 
classes  of  cases  is  fully  borne  out  in  Cornell  v.  Radtmy, 
22  Wis.  260;  Beck  v,  Burdett,  1  Pai.  Ch.  (N.  Y.)  305,  and 
WiUiams^\  Htibbard,  Walk.  Ch.  (Mich.)  28.  In  the  lat- 
ter case  it  is  said  (p.  29)  :  "There  are  two  classes  of  cases 
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in  which  a  judgment  creditor  may  come  into  this  court  for 
relief.  First,  in  aid  of  his  execution  at  law;  as  to  set  aside 
an  incumbrance  or  a  transfer  of  property  made  to  defraud 
creditors.  Second,  to  have  his  judgment  paid  out  of  choses 
in  action,  or  other  property  of  the  debtor  not  liable  to 
execution.  Relief  is  given  in  these  two  classes  of  cases  on 
different  principles.  In  the  first  class,  on  the  ground  of 
fraud ;  and  in  the  other,  on  the  ground  that  the  complain- 
ant has  exhausted  his  remedy  at  law,  and  that  it  is  in- 
equitable and  unjust  for  the  debtor,  under  such  circum- 
stances, to  refuse  to  apply  any  choses  in  action,  or  other 
property  belonging  to  him  not  liable  to  execution,  in  pay- 
ment of  the  judgment." 

The  opinion  in  Fusze  v.  Stem^  17  111.  App.  429,  432, 
clearly  draws  the  distinction  betwen  these  two  classes  of 
cases.  In  that  case  it  is  said  that  the  creditor,  before  he  can 
have  the  aid  of  a  court  of  equity  to  decree  the  equitable 
estate  of  his  debtor  subject  to  the  payment  of  his  debt, 
"must  show  by  his  bill,  as  in  other  cases  where  invoking 
equitable  jurisdiction,  that  he  has  no  adequate  remedy  at 
law,  which  can  only  be  shown  by  alleging  and  proving 
that  he  has  exhausted  all  the  means  provided  by  law  for 
the  collection  of  his  debt,  viz.,  a  recovery  of  judgment,  the 
issuing  of  execution  and  its  return  nulla  bona  by  the  officer 
charged  with  its  collection.  Another  kind  of  bill  analo- 
gous to  this  is  where  the  creditor,  having  recovered  judg- 
ment against  his  debtor,  seekd  to  remove  a  fraudulent 
conveyance  or  incumbrance  out  of  the  way  of  an  execu- 
tion issued  or  to  be  issued  upon  such  judgment.  In  such 
case  equity  will  aflford  relief  on  the  ground  that  such 
judgment  is  an  equitable  lien  ujwn  the  real  estate,  nomi- 
nally held  by  a  third  party  under  such  fraudulent  convey- 
ance, and  the  creditor  having  this  lien  is  entitled  to  levy 
upon  and  sell  upon  his  execution  such  real  estate  dis- 
charged and  untrammeled  from  the  cloud  upon  it  caused 
by  such  conveyance.  In  bills  of  this  kind  the  complain- 
ant need  not  even  prove  return  of  execution  nulla  bona^ 
as  such  conveyances  are  void  by  the  statute,  and  courts  of 
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equity  do  not  hesitate  to  declare  them  void  because  of 
such  fraud,  and  place  the  creditor  in  the  same  position, 
respecting  his  judgment,  that  he  would  have  occupied  if 
such  conveyance  had  not  been  made,  A  re<*overy  of  a 
judgment  which  at  the  time  of  filing  the  bill  would,  in  the 
absence  of  such  conveyance,  be  a  legal  lien  under  the 
statute  upon  the  land,  is  all  that  is  necessary  to  aver  and 
plH)ve." 

We  think  there  is  no  dissent  in  the  authorities  from  the 
principle  announced  in  the  above  cases,  all  a^^reeliig  that 
a  court  of  equity  will  assist  the  judgment  creditor  by  re- 
moving a  fraudulent  olxstruction  placed  in  the  way  of  the 
enforcement  of  his  execution.  In  such  case  the  equity 
court  is  not  itself  collecting  the  debt.  It  is  merely  lending 
its  assistance  to  the  legal  tribunal  in  which  the  judgment 
waA  obtained  in  collecting  from  the  debtor  what  is  due 
by  interposing  its  aid  to  accomplish  what  a  court  of  law 
has  no  jurisdiction  to  do,  viz.,  cancel  a  conveyance  found 
to  be  fraudulent,  and  made  for  the  purpose  of  putting  the 
property  beyond  reach  of  the  writ  of  the  legal  tribunal.  It 
is  upon  the  writ  of  the  law  court  that  the  property  is 
finally  sold  and  the  collection  enforced. 

We  are  satisfied  that  the  decree  of  the  district  court  was 
right  and  recommend  its  afflrmanca 

Ambs  and  Albert,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  decree  of  the  district  court  is 

Affirmed. 


Maet  Albhrs  ht  AL.y  appellants^  v.  Joseph  Kozeluh  ht 
AL.^  appellees.* 

Tiled  Avksl  9,  1903,    No.  12,732, 

1,  Affidavit:    Conbtbuctiyb  Service.     An  affidavit  which  contains  no 
venue  and  which  also  fails  to  disclose  the  county  of  which  the 

*  Rehearing  allowed.    See  opinion,  p.  529,  post 
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oflBcer  before  whom  It  was  taken  is  an  official,  is  so  fatally  de- 
fective as  to  be  worthless  as  a  oasis  for  the  publication  of  a  sum- 
mons on  a  nonresident  defendant. 

2.  Sheriff's  Deed:  Notice  of  Jubisdictional  Defect.  Where  a  sheriff's 
deed  forms  one  of  the  links  in  a  chain  of  title,  the  party  claiming 
thereunder  is  charged  with  notice  of  any  jurisdictional  defect  in 
the  proceedings  which  the  record  in  the  case  from  which  the  deed 
emanated  sho^s;  and  if  the  record  discloses  on  its  face  that  the 
court  had  no  jurisdiction  to  enter  the  decree  in  the  execution  of 
which  the  deed  was  made,  he  can  not  claim  to  be  a  bona  fide 
purchaser  of  the  land. 

Appeal  from  the  district  court  for  Lancaster  county: 
Albert  J.  Cornish^  District  Judge.    Reversed, 

Willard  E.  Steuartj  for  appellants. 

Arthur  W.  La/tie,  Fayette  L  Foss^  Ben  V.  Kohout  and  A*. 
D.  BraivHy  contra. 

Duppm,  C. 

About  the  year  1871  Henry  Stately  made  homestead 
entry  of  the  east  half  of  the  southwest  quarter  of  section 
22,  township  7  north,  range  5  east  of  the  6th  P.  M.  in 
Lancaster  county,  Nebraska.  He  I'eceived  a  patent  there- 
for January  20,  1876.  He  occupied  this  land  as  a  home- 
stead until  some  time  in  1880,  when,  his  wife  becoming 
insane  and  an  inmate  of  the  asylum  for  the  insane  at 
Lincoln,  he  found  homes  for  his  infant  children — the  old- 
est being  then  about  eleven  years  of  age — and  went,  to 
Colorado  for  the  avowed  purpose  of  earning  money  to 
pay  an  incumbrance  upon  the  land  of  $250,  existing  in 
the  form  of  a  mortgage  made  January  8,  1877,  to  the  New^ 
England  Mortgage  Security  Comjxany,  and  to  earn  means 
to  siippott  and  provide  for  his  family,  which  he  hoped  to 
reunite  at  a  future  date.  Some  time  after  going  to  Colo- 
tado  he  died,  and  one  J.  C.  Crooker,  residing  in  the  city  of 
Lincoln  and  claiming  to  be  the  assignee  of  the  mortgage 
made  to  the  New  England  Mortgage  Security  Company, 
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in  Januarv,  18SG,  brought  an  action  to  foreclose  the 
same,  ol)taiiied  a  decree  of  foreclosure,  and  in  May,  1886, 
said  laud  was  sold  under  the  decree  and  bid  in  by  said 
Crooker,  who  afterwards  sold  the  same  to  one  Patterson, 
who  therejifter  sold  and  conveyed  the  same  to  the  appellee 
Josepli  Kozoluh. 

James  F.  Lansing,  a  real  estate  and  loan  agent  residing 
in  the  city  of  Lincoln,  testified  upon  the  trial,  and  his  evi- 
dence was  not  contradicted,  that  he  was  doing  business  for 
the  Corbin  Banking  Company  of  New  York,  which  com- 
pany was  in  some  manner  connected  with  the  New  Eng- 
land Mortgage  Security  Company,  and  apparently  had 
charge  of  its  collections,  and  that  in  the  year  1882,  Crooker 
&  Gregory,  claiming  to  act  as  attorneys  for  Henry  Stately, 
paid  in  the  amount  due  upon  the  Stately  mortgage,  which 
he  forwarded  to  the  Corbin  Banking  Company,  and  shortly 
ther(»after  received  a  release  of  said  mortgage  from  the 
New  England  Mortgage  Security  Company,  w^hich  he  de- 
livereil  to  said  Crooker  &  Gregory. 

This  action  was  brought  by  the  children  of  said  Stately, 
and  by  Royal  L.  Stewart,  guardian  of  Dora  Stately,  his 
insane  wife,  to  have  the  sherijff's  deed  made  to  Crooker 
and  the  subscniuent  conveyances  of  said  land,  canceled  and 
set  aside,  and  for  the  rental  value  of  said  premises  during 
its  occupation  by  the  defendant 

It  is  first  claimed  that  the  mortgage  was  satisfied  and 
discharged  prior  to  the  institution  of  foreclosure  proceed- 
ings by  J.  C.  Crooker.  The  evidence,  to  our  mind,  is  quite 
conclusive  that  such  is  the  case,  but  this  can  not  avail 
the  plaintiffs  at  this  tima  In  his  petition  for  a  fore- 
closure Crooker  alleged  that  he  was  the  assignee  of  said 
mortgage,  and  the  district  court  so  found.  If  the  court 
had  jurisdiction  to  entertain  and  try  the  action  this 
finding  is  conclusive,  and  can  not  be  questioned  in  this 
action. 

It  is  further  urged  that  the  district  court  had  no  jurisdic- 
tion to  try  and  determine  the  foreclosure  action,  and  this 
because  no  personal  service  was  had  upon  the  defendant 
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Henry  Stately,  and  no  sufficient  affidavit  for  service  by 
publication  was  made  and  filed  in  the  case.  The  affidavit 
is  in  the  f ollo\^ing  form : 

"In  the  District  Court  of  Lancaster  County,  Nebraska, 
" Jabbz  C.  Crocker^  Plaintiff, 

V. 

Henry  Stately,  Dora  Stately  and 

L.  B.  Bronson.  Defendants. 

"Jabez  C.  Crooker,  plaintiff  in  the  above  entitled  action, 

being  first  duly  sworn,  deposes  and  says,  that  on  the 

day  of  January,  A.  D.  1886,  he  filed  a  petition  in  the  dis- 
trict court  of  Lancaster  county,  Nebraska,  against  Henry 
Stately,  Dora  Stately  and  L.  B.  Bronson,  the  object  and 
prayer  of  which  is  to  foreclose  a  certain  mortgage  executed 
by  the  defendant  to  the  New  England  Mortgage  Security 
Company  (and  duly  assigned  to  said  plaintiff)  upon  the 
east  half  (^)  of  the  southwest  quarter  of  section  22,  town 
7  north,  range  5  east,  in  Lancaster  county,  Nebraska,  to 
secure  the  payment  of  a  note  and  coupon,  dated  December 
23,  1876,  for  the  sum  of  f250  upon  the  note,  and  |18.20 
ui>on  coupon,  due  and  payable  December  23,  1881 ;  that 
there  is  now  due  upon  said  note,  coupon  and  mortgage,  the 
sum  of  $374  and  f37  attorney  feejs,  and  plaintiff  prays  that 
said  premises  may  be  decreed  to  be  sold  to  satisfy  the 
amount  due  thereon. 

"Affiant  further  states  that  defendant,  Henry  Stately,  is 
a  nonresident  of  the  state  of  Nebraska,  and  service  of  sum- 
mons can  not  be  made  Tsithin  this  state  upon  him. 

'^Wherefore  plaintiff  prays  service  upon  said  defendant 
by  publication.  '  J.  C.  Crooker. 

"Subscribed  in  my  presence  and  sworn  to  before  me  this 
6th  day  of  January,  1886.  J.  H.  Brown, 

^^ Justice  of  the  Peaoe/^ 

Objection  is  made  to  this  affidavit  because  it  does  not 
state  any  facts  showing  the  absence  of  the  defendant  from 
the  state  of  Nebraska  at  the  time  it  was  filed.    It  does  recite 
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that  Staley  ^Mh  a  nonreHident  of  the  state  of  Nebraska,  and 
service  of  summons  can  not  be  made  within  this  state  upon 
him."  An  affidavit  similar  in  this  respect  was  held  suf- 
ficient in  Hhcdnihelm  v.  ShedenJ^lm,  21  Neb.  387. 

It  is  furtlier  urged  that  the  affidavit  is  fatally  defective 
tot  want  of  venue.  It  will  be  observed  that  the  affidavit 
does  not  disclose  where  it  was  made,  or  the  county  of 
which  the  justice  before  whom  the  same  was  executed  was 
an  officer.  The  authorities  are  conflicting  as  to  the  effect 
of  a  failure  of  an  affidavit  to  disclose  the  venue  where 
made.  In  New  York  and  some  other  jurisdictions  such 
failure  is  held  fatal,  while  in  Illinois  and  some  other 
states  it  is  said  that  the  presumption  will  obtain  that  the 
affidavit  was  made  in  the  proper  county,  and  that  the 
officer  taking  the  same  had  jurisdiction  to  administer  the 
oath.  Our  own  decisions  upon  the  question  are  not  clear 
and  satisfactoi^. 

In  Croni'll  v.  Johnson^  2  Neb.  146,  the  affidavit  was  held 
sufficient,  the  court  saying  (p.  153) :    "The  affidavit  was 
sworn  to  before  the  clerk  of  the  court  in  which  the  action 
•  was  pending;  and  it  will  be. presumed  that  the  cl«k  ad- 
ministered the  oath  in  the  proper  county.'' 

In  Mrrriani  r.  Coffee,  16  Neb.  450,  where  objection  was 
made  to  the  affidavit  of  an  assessor,  it  is  said  (p.  451): 
'*The  first  objection  is,  that  there  is  no  venue  to  the  oaths 
of  the  ass<*ssors  which  were  attached  to  the  assessmait 
rolls,  nothing  to  show  in  what  county  or  state  they  were 
administered.  An  examination  of  the  record  shows  that  the 
oath  for  the  year  1870  was  taken  before  the  deputy  clerk 
of  Cass  county,  and  filed  in  the  office  of  the  county  clerk. 
The  presuniption  in  such  case  is  that  the  oath  was  ad- 
ministered within  the  jurisdiction  of  the  officer.'* 

Th(»se  (»ases  are  to  the  effect  that  where  they  show  on 
their  face  that  they  were  taken  before  an  officer  of  the 
county  where  filed,  the  presumption  obtains  that  they 
were  made  in  that  county. 

In  Blair  v.  ^S'cH  Point  Mfg.  Co.,  7  Neb.  146,  152,  where 
objection  was  made  to  an  affidavit  of  service  of  a  aummoiUS 
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the  court  said :  "Objection  that  the  affidavit  of  service  of 
the  summons  has  no  venue,  is  well  taken.  An  affidavit 
should  show  upon  its  face  that  it  was  taken  within  the 
officers  jurisdiction/^ 

In  this  case  it  is  not  disclosed  whether  the  officer  before 
whom  the  affidavit  was  made  was  an  officer  of  the  county 
where  the  same  was  filed,  but  the  presumption  must  ob- 
tain that  such  was  not  the  case,  or  at  least  that  the  af- 
fidavit did  not  disclose  such  to  be  the  case,  else  the  court 
would  have  felt  bound  by  its  former  holding  in  Crotoell 
V.  Johitson^  supra. 

In  Byrd  v,  Cochran^  39  Neb.  109,  the  court  quotes  with 
approval  the  language  of  Judge  Maxwell  in  BMr  v.  West 
Paint  Mfg.  Co.,  supra,  and  cites  in  support  thereof  cases 
from  the  courts  of  New  York,  in  which  state  the  doctrine 
is  firmly  established  that  an  affidavit  of  the  character  of 
the  one  under  consideration  is  a  nullity.  Thompson  v. 
Burhans,  61  N.  Y.  52;  Lane  v.  Morse,  6  How.  Er.  (N.  Y.) 
394. 

In  the  light  of  these  decisions,  we  think  that  this  court 
has  unmistakably  committed  itself  to  the  New  York  doc- 
trine that  the  affidavit  must  show  upon  its  face  the  proper 
venue,  or  must  disclose  that  the  officer  before  whom  it 
was  executed  was  an  officer  of  the  county  where  the  same 
was  filed.  We  conclude,  therefore,  that  the  affidavit  for 
service  by  publication  was  fatally  defective;  that  no  legal 
service  by  publication  could  be  made  thereunder;  and  that 
the  court  had  no  jurisdiction  to  entertain  and  try  the  fore- 
closure proceedings. 

It  is  earnestly  insisted  by  the  defendant  that  this  is  a 
collateral  attack  upon  the  foreclosure  decree,'  and  that  the 
jurisdiction  of  the  court  to  enter  the  decree  will  be  con- 
clusively presumed,  and  that  neither  the  sufficiency  of  the 
notice  or  affidavit  can  be  questioned  or  reviewed  collater- 
ally. We  do  not  think  that  this  jwsition  is  tenable.  The 
affidavit  is  jurisdictional  to  service  by  publication,  and 
where  there  is  no  affidavit  or  where  the  affidavit  is  fatally 
defective  the  publication  is  void.    Atkins  v.  Atkins ,  9  Neb. 
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191 ;  McOavock  v.  Follackj  13  Neb.  535 ;  Roue  v.  OriffithSy 
57  Neb.  488. 

The  plaintiff  is  not  seeking  to  attack  the  decree  in  this 
case  because  of  irregularities,  but  the  claim  is  that  the 
judgment  is  absolutely  void;  that  what  appears  on  its 
face  as  a  judgment  is  not  one,  because  of  want  of  jurisdic- 
tion by  the  court  to  enter  it. 

In  Chicago^  B.  &  Q.  R.  Co.  v,  Hitchcock  County,  60  Neb. 
722,  it  is  said :  "In  courts  of  general  jurisdiction,  the  rule 
is  that  the  proceedings  taken,  including  questions  of  juris- 
diction, are  presumed  to  be  rt^ular  and  in  conformity 
with  law.  Where,  however,  the  record  discloses  the 
jurisdictional  steps  taken,  and  it  is  made  to  appear  that 
no  jurisdiction  was  acquired  over  the  defendant,  the  rule 
invoked  is  rendered  unavailing.  Where  a  court  is  without 
jurisdiction  over  a  defendant,  the  judgment  rendered  is 
void,  and  may  be  attacked  as  such  by  any  one  whose  rights 
are  aff(*cted  by  its  rendition,  and  its  invalidity  shown  in 
any  action  in  which  it  may  be  called  in  question." 

The  decree  entered  in  this  case  and  the  sheriff's  deed 
Ixased  ther(X)n,  is  a  link  in  the  chain  of  the  defendant's 
title.  All  persons  claiming  an  interest  in  real  estate,  are 
bound  to  take  notice  of  the  recitals  of  all  duly  recorded 
deeds  in  thcnr  grantor's  chain  of  title.  Huhbard  v.  Knight, 
52  Neb.  400,  401.  And  this  is  true  of  all  jurisdictional 
steps  leading  up  to  a  transfer  by  judicial  sale.  Where  a 
judicial  sale  formu  one  of  the  links  in  the  chain  of  title 
under  which  a  grantee  claims,  he  is  charged  with  notice 
of  any  fact  showing  want  of  jurisdiction  in  the  court 
making  or  ordering  the  sale.  Chambers  v.  Jones,  72  111. 
275;  ^tvgall' V,  Huff,  54  Tex.  193;  Nelson,  v.  Allen,  1 
Yerg.  (Toun.)  300;  Wade,  Notice,  sec.  327.  A  void  judg- 
ment, the  record  in  the  case  showing  its  invalidity,  is  cer- 
tainly no  better  authority  for  making  a  sale  than  is  a  valid 
judgment  which  lias  Ix^^n  paid  and  satisfied,  and  numerous 
cases  are  to  be  found  holding  that  in  such  cases  the  sale 
is  absolutely  void  and  that  no  one  can  obtain  any  rights 
under  such  a  sale.    Hunter  v.  Stevens<m^  1  Hill  (S,  Car.) 
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♦415;  Weston  v.  Clark,  37  Mo.  568;  Laval  v.  Rowley,  17 
Ind,  36;  King  v.  Goodwin,  16  Mass.  63;  Wood  v.  Colvin,  2 
Hill  (N.  Y.)  566. 

The  claim  made  by  the  defendant  that  he  is  a  bona  fide 
purchaser  of  this  land  without  notice  of  any  defect  in  his 
title,  is  disproved  by  record  defects  appearing  in  the  very 
chain  of  title  under  whith  he  claims.  There  could  be  no 
bona  fide  purchaser  of  this  land  claiming  through  the 
sheriff's  deed  made  by  order  of  a  court  without  jurisdic- 
tion to  try  the  case  in  which  the  order  was  made. 

We  recommend  a  reversal  of  the  decree  of  the  district 
court,  and  that  the  case  be  remanded  with  directions  to 
enter  a  decree  in  favor  of  the  appellants. 

Ames  and  Albbet,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  forgoing 
opinion,  the  decree  of  the  district  court  is  reversed  and 
the  case  remanded  with  directions  to  enter  a  decree  in 
favor  of  the  appellants. 

Bevebsbd  and  remanded. 

The  folloT^dng  opinion  on  rehearing  was  filed  December 

2,  1903.    Judgment  of  reversal  adhered  to: 

L  Affidavit  for  CJonstructlve  Service:  Jurisdiction.  An  affidavit  for 
service  of  summons  by  publication,  which  contains  no  venue,  ana 
does  not  disclose  the  county  of  which  the  official  before  whom  it 
■  purports  to  have  been  sworn  is  an  officer,  is  void  on  its  face,  and 
confers  no  jurisdiction  on  the  court  to  render  a  decree  of  fore- 
closure against  nonresident  defendants. 

2.  Extrinsic  Evidence.     Such  void  affidavit  can  ndt  be  cured  or  made 

valid  by  restoring  to  extrinsic  evidence,  when  the  validity  of  the 
decree  rendered  thereon  is  assailed. 

3.  Statute  of  Limitations:    Adverse  Possession:    Minors.    The  statute 

of  limitations,  as  to  adverse  possession,  does  not  run  against 
persons  while  under  disability,  such  as  minors;  and  an  action 
brought  to  recover  an  interest  in  real  estate  within  ten  years 
after  they  arrive  at  the  age  of  majority,  is  commenced  in  time. 

4.  Former  judgment  in  this  case  adhered  to. 

Babnbs,  C. 

This  is  a  rehearing  of  the  case  of  Albers  v.  Kozeluh, 
ante  J  p.  522.  The  original  opinion  was  written  by  Commis- 
38 
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sioner  Duffie,  and  contains  a  full  and  complete  statement 
of  the  facts.  It  is  sufficient  for  us  to  state  that  the  action 
was  brought  by  the  children  of  one  Stately,  and  by  Royal 
L.  Stewart,  as  ijuai'dian  of  Dora  Stately,  his  insane  wife, 
to  have  the  sheriff's  deed  made  to  one  Crookei',  and  the 
subsequent  conveyances  of  the  land  in  question,  canceled 
and  set  aside,  and  to  recover  its  lental  value  during  its 
occupation  by  the  defendant  Our  former  opinion  re- 
verses the  judp^nent  of  the  trial  court,  and  this  rehearing 
appears  to  have  been  allowed  for  the  purpose  of  again  con- 
sidering two  questions:  First,  as  to  whether  or  not  the 
judgment,  on  which  the  sheriff's  deed  above  mentioned  was 
based,  was  void ;  second,  the  further  consideration  ot  the 
question  of  adverse  possession.  It  may  be  stated  at  the 
outset  that  the  only  service  of  summons  in  the  foreclosure 
action  on  which  the  sheriff's  deed  to  Crooker  was  based, 
was  by  publi(*ation,  and  it  appears  beyond  question  that 
the  affidavit  for  such  service  did  not  contain  any  venue. 
That  there  may  be  no  question  about  this  we  again  quote 
it: 

"In  the  District  Court  of  Lancaster  County,  Nebraska, 
"Jabez  C.  Crooki^jr^  Plaintiff, 

V. 

Henry  Statkt.y^  Dora  Stately  and 

L.  B.  Bronsox,  Defendants. 

"Jabez  C.  Cr(K)ker,  plaintiff  in  the  above  entitled  action? 
being  first  duly  sworn,  deposes  and  says>  that  on  the  — • 
day  of  January,  A.  D.  1886,  he  filed  a  petition  in  the  dis- 
trict court  of  Ijancaster  county,  Nebraska,  against  Henry 
Stately,  Dora  Stately  and  L.  B.  Bronson,  the  object  and 
prayer  of  which  is  to  foreclose  a  certain  mortgage  executed 
by  the  defendant  to  the  New  England  Mortgage  Security 
C<mipany  (and  duly  assigned  to  said  plaintiff)  upon  the 
east  half  (i)  of  the  southwest  quarter  of  section  22,  tawn 
7  north,  range  5  east,  in  Lancaster  county,  Nebraska,  to 
secure  the  payment  of  a  note  and  coupon,  dated  December 
23,  1876,  for  the  sum  of  f250  upon  the  note,  and  |18.20 


^  Affidavit 
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upoB  coupon,  due  and  payable  December  23,  1881;  that 
there  is  now  due  upon  said  note,  coupon  and  mortgage,  the 
sum  of  |374  and  |37  attorney  fees,  and  plaintiff  prays  that 
said  premises  may  be  decreed  to  be  sold  to  satisfy  the 
amount  due  thereon. 

"Affiant  further  states  that  defendant,  Henry  Stately,  is 
a  nonresident  of  the  state  of  Nebraska,  and  service  of  sum- 
mons can  not  be  made  within  this  state  upon  him. 

"Wherefore  plaintiff  prays  service  upon  said  defendant 
by  publication.  J.  C.  Crookee. 

"Subscribed  in  my  presence  and  sworn  to  before  me  this 
6th  day  of  January,  1886.  J.  H.  Brown, 

^^ Justice  of  the  PeaceJ' 

That  such  an  affidavit  is  void,  and  confers  no  jurisdic- 
tion on  the  court  \o  take  any  action  in  a  foreclosure  pro- 
ceeding, has  been  frequently  decided  by  this  and  other 
courtSw  The  exact  question  first  came  before  this  court  in 
BUir  V.  West  Point  Mfg.  Co.  7  Neb.  146.  In  that  case  the 
affidavit,  like  the  one  above  quoted,  was  without  venue. 
Judge  Maxwell,  speaking  for  the  court,  said:  "It  is 
clearly  shown  by  the  record  that  the  defendants  in  the 
court  below  were  nonresidents  of  this  state.  It  also  ap 
pears  that  the  case  is  one  that  falls  within  the  fourth  sub- 
division of  section  77  of  the  Code  of  Civil  Procedure,  in 
which  service  may  be  made  by  publication,  or  by  personal 
service  of  summons  out  of  the  state.  But  before  service 
can  be  made  by  publication,  or  by  personal  service  of  sum- 
mons out  of  the  state,  an  affidavit  must  be  filed  setting 
forth  that  service  of  summons  can  not  be  made  within  the 
state  on  the  defendant  or  defendants  to  be  served,  and 
that  the  case  is  one  of  those  mentioned  in  section  77.  No 
affidavit  was  filed  in  this  case,  therefore  there  was  no 
valid  service  of  the  summons.  Fiske  v.  Anderson,  33  Barb. 
(N.  Y.)  71,  75;  Litchfield  v.  Burwell,  5  How.  Pr.  (N.  Y.) 
341;  1  Code  Rep.  (N.  S.)  41;  Morrell  v.  Kimball,  4  Abb. 
Pr.  (N.  Y.)  352.  The  objection,  that  the  affidavit  of  the 
service  of  the  summons  has  no  venue,  is  well  taken.    An 
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affidavit  .should  show,  upon  its  face,  that  it  was  taken 
within  the  officer's  jurisdiction.  The  motion  to  quash, 
therefore,  should  have  been  sustained."  It  was  held  by  tJie 
court  that  the  decree  based  upon  the  affidavit  without 
venue  was  absolutely  void.  The  question  came  up  again 
in  liyrd  v.  Cochran ^  39  Neb.  109.  In  that  case  the  question 
of  the  validity  of  a  mechanic's  lien  was  involved,  and  the 
court  aj^ain  stated,  following  Blair  v.  West  Poitit  Mfg. 
Co,^  supra^  that  the  affidavit  should  show  on  its  face  that 
it  was  taken  within  the  offlcer^s  jurisdiction;  and  cited  in 
supimrt  of  this  ruling  Davis  v.  Rich^  2  How.  Pr.  (N.  Y.) 
86;  San  (Hand  v.  Adams j  2  How.  Pr.  (N.  Y.)  127;  Snyder 
r.  Olmntcd,  2  How.  Pr.  (N.  Y.)  181.  The  rule  is  firmly 
esta^blishc^d  in  New  York  that  an  affidavit  of  the  character 
of  the  one  under  consideration  in  this  case  is  a  nullity. 
Th-ompson  v.  linrhanSy  61  N.  Y.  52;  Lane  v.  Morse,  6  How. 
Pr.  (N.  Y.)  394.  That  the  affidavit  for  service  of  summons 
by  publication  is  jurisdictional,  and  where  there  is  no 
affidavit  or  where  the  affidavit  is  fatally  defective  the  pub- 
lication is  void,  hds  been  frequently  held  by  this  court 
Atkins  V.  At]xi7is,  9  Neb.  191;  McOavock  v.  Pollack,  13 
Neb.  535;  Rowe  v.  Griffiths,  57  Neb.  488. 

A  careful  examination  of  all  of  the  cases  sho\i^  that  we 
are  unmistakably  committed  to  the  rule  that  the  affidavit 
must  show  upon  its  face  the  proper  venue,  or  must  dis- 
(rlose  that  the  officer  before  whom  it  was  executed  was  an 
officer  of  the  county  where  the  same  was  filed.  The  affi- 
davit in  question  herein  does  neither,  and,  unless  we  ad- 
here to  our  former  opinion,  we  mnst  overrule  all  of  the 
cases  heretofore  decided  by  us  involving  this  question,  and 
establish  another  and  different  rule.  This  we  are  not  in- 
clined to  do.  The  rule  has  existed  in  this  state  so  long 
that  it  may  be  said  to  be  a  rule  of  property.  The  law  on 
this  question  has  become  fixed  and  certain,  and  it  ought 
to  be  allowed  to  remain  certain,  even  if  in  some  cases  it 
seems  to  work  a  hardship.  The  rule  that  we  are  asked  to 
adopt  is  un(»ertain,  and  the  decision  of  each  case  would 
be  subject  to  the  effect  of  such  extrinsic  evidence  and  facts 
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its  the  party  desiring  to  support  a  judgment,  void  upon 
its  face,  might  be  able  to  produce.    It  is  impossible  to  fore- 
cast the  amount  of  mischief  which  might  be  caused  by  the 
adoption  of  such  a  rule.    Again,  the  cases  upon  which  we 
are  asked  to  overrule  our  former  decisions  are  none  of 
them  exactly  in  point,  but  all  turn  upon  some  other  pro- 
position. It  is  claimed,  however,  that  we  may  resort  to  the 
title  of  the  case  to  supply  the  missing  venua    This  we  can 
not  do,  for  the  title  always  states  the  name  of  the  county 
in  which  the  action  is  brought,  while  the  affidavit  may  be 
sworn  to  in  any  other  county,  or  even  in  another  state, 
while  the  venue  is  always  laid  in  the  county  where  the 
affidavit  is  in  fact  sworn  to.    It  is  further  contended  that 
we  may  go  to  the  petition  to  supply  the  necessary  facts. 
This  can  not  be  done,  for  it  appears  that  the  petitioYi  was 
sworn  to  and  filed  in  the  latter  part  of  one  year,  while  the 
80  called  affidavit  was  not  made  and  filed  until  the  fore 
part  of  the  next  year.    The  rule  which  we  have  established 
is  not  a  harsh  or  unjust  one.    A  person  claiming  an  in- 
terest in  real  estate  under  judicial  proceedings,  which,  of 
course,  are  a  matter  of  record,  is  bound  to  take  notice  of 
all  that  the  record  discloses.    He  is  charged  with  notice  of 
any  fact  showing  want  of  jurisdiction  in  the  court  to  ren- 
der the  judgment,  or  make  the  order  under  which  he  claims 
title.  Therefore  he  can  not  be  said  to  be  an  innocent  pur- 
chaser, or  entitled  to  the  protection  of  the  court  as  such. 
Lastly,  it  is  claimed  that  we  should  recede  from  our 
former  judgment,  for  the  reason  that  the  question  of  ad- 
verse possession  was  not  considered  therein.    An  examina- 
tion of  the  record  discloses  that  at  the  time  the  foreclosure 
proceedings  were  had  on  wtich  the  sheriff's  deed  in  ques- 
tion is  based,  Stately's  wife  was  an  inmate  of  the  insane 
asylum,  and  his  children  were  all  minors.    It  further  ap- 
pears tiiat  the  oldest  child  did  not  reach  the  age  of  ma- 
jority until  some  time  in  the  year  1888,  and,  of  course,  the 
others  became  of  age,  in  turn,  much  later.     This  action 
was  commenced  in  the  latter  part  of  1897,  and  ten  years 
had  not  elapsed  after  the  statute  of  limitations  began  to 
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run  and  before  it  wa*  commenced.  Therefore  tke  action 
wag  begun  in  time.  It  may  be  further  stated  that  limita- 
tion as  to  adverse  posaesBion  did  not  h^n  to  ran  while 
the  plaintiffs  were  minors.  This  would  seem  to  be  suffi- 
cient to  dispose  of  this  question. 

A  careful  review  of  the  case  convinces  us  that  our  former 
judgment  was  right,  and  we  therefore  recommend  that  it 
be  adhered  to. 

Glanville  and  Albert,  CC.,  concur. 

By  the  Court:  Pot  lie  reasons  given  in  the  foregoing 
opinion,  the  former  judgment  is  adhered  to. 

Judgment  of  bevbbsal  adhebed  to. 


"fV- 


William  Dibdbichs  v.  Laura  Diedrichs. 

Filed  April  9,  1903.    No.  12,749. 

1.  Divorce:    Petition:    Demurrer.     Ib  an  action  brought  by  Uie  vife 

for  a  divorce  on  the  ground  of  cruelty,  a  demurrer  to  tbe  petitton 
on  the  ground  that  it  shows  condonation  of  the  offense  charged 
will  not  be  sustained  unless  the  statements  of  the  petition  plainly 
show  acts  and  conduct  on  the  part  of  the  wife  amounting  to 
condonation.  Generally,  the  question  of  condonation  in  ncfa 
cases  should  be  tried  on  the  evidence  as  an  Issue  of  f^t 

2.  Leave  to  Beflle  Pleading.     A  supplemental  petiticm  was  filed  by 

the  plaintiff  and  a  copy  thereof  served  on  the  attorney  for  the 
defendant  some  m<mths  prior  to  the  trial  of  the  case.  The 
supplemental  petition  was. stricken  from  the  files  for  the  reaeon 
that  no  notice  thereof  was  given  the  defendant,  and  tte  «ve 
was  filed  without  leave  of  opurt.  Immediately  thereafter  the 
plaintiff  was  given  leave  to  file  her  supplemental  petition.  Beld, 
That  this  did  not  constitute  reveraible  error. 

S.  Notioe  to  Take  D^KMdtioiui:  MonoK  to  Suppress.  The  plaintilt 
gave  notioe  to  the  attM'ney  of  the  defendant  of  the  taking  of 
depositions  in  the  state  of  Obio.  The  defendant  at  the  tiaw  »•« 
confined  in  a  jail  in  Ohio,  and  his  attorney,  immediately  on  receipt 
of  the  notice,  sent  the  same  to  him  through  the  mail.  The  notioe 
never  reached  him,  and  he  was  unrepresented  at  the  taking  ef  the 
plaintiff's  depositions,  and  her  witnesses  were  not  croea-eiamlned 
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In  his  interest.  These  depositions  were  taken  three  months  or 
more  before  the  trial  of  the  case,  and  no  effort  was  made  to  secure 
a  cross-examination  of  the  witnesses  prior  to  the  trial.  Held, 
That  the  court  properly  refused  to  suppress  the  depositions. 

4.  Kotion  for  Continiiance.  Where  the  affidavit  in  support  of  a 
motion  for  a  continuance  does  not  set  out  the  facts  and  cir- 
cumstances to  which  an  absent  witness  will  testify,  and  espe- 
cially where  it  is  not  shown  that  there  are  no  other  available  wit- 
nesses by  .whom  the  facts  known  to  the  absent  witness  can  be 
proved,  the  continuance  of  the  case  should  be  denied. 

Error  to  the  district  court  for  Lincoln  county:   Han- 
son M.  Grimes,  District  Judge.    Affirmed. 

Harrison  &  Peame  and  H.  8,  Ridgely^  for  plaintiff  in 
error. 

Joseph  S.  Hodgland  and  William  V.  Hoagland,  contra. 

DUFFIB,  0. 

On  April  20, 1900,  Laura  Diedrichs,  defendant  in  error, 
filed. her  petition  in  the  oflBce  of  the  clerk  of  the  district 
court  for  Lincoln  county,  praying  for  a  divorce  from  her 
husband,  William  Diedrichs,  upon  the  ground  of  cruelty. 
No  specific  acts  of  cruelty  are  set  out  in  the  petition  of  a 
date  later  than  December,  1899.  It  is  first  insisted  by 
the  plaintiff  in  error  that  the  petition  shows  upon  its  face 
that  the  acts  of  cruelty  were  condoned,  and  a  demurrer  was 
interposed  to  the  petition  upon  these  grounds,  which  was 
overruled  by  the  court  In  his  argument,  the  plaintiff  in 
error  assumes  that  Mrs.  Diedrichs  lived  with  her  husband 
up  to  the  date  of  the  filing  of  her  petition.  This  does  not 
appear  upon  the  face  of  the  petition,  and  if  it  did  we  are 
not  prepared  to  hold  that  condonation  should  be  so  con- 
clusively presumed  therefrom  as  to  require  the  court  to 
sustain  a  demurrer  to  the  petition  ujjon  that  ground. 
Under  some  circumstances  the  continued  cohabitation  of 
the  wife  with  her  husband  after  cruelty  practiced  upon 
her  will  work  a  condonation,  but  this  is  not  always  the 
case. 
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Bishop,  in  his  work  on  Marriage  and  Divorce,  vol.  2,  sec. 
51,  formulates  the  following  rule  to  be  applied  in  such 
cases:  "Special  caution  should  be  exercised  in  applying 
the  rules  of  condonation  to  cruelty.  Not  their  letter,  but 
their  spirit,  should  be  the  guide.  We  are  to  consider,  when 
asked  to  infer  condonation  from  subsequent  cohabitation, 
the  peculiar  nature  of  the  offense  of  cruelty,  as  generally 
witnessed,  developing  itself  by  degrees,  and  so  slowly  as  sel- 
dom to  reveal  even  to  the  sufferer  the  precise  line  between 
the  endurable  and  the  unendurable;  the  difficulty  which  a 
wife  expediences  in  making  up  her  mind,  in  an  hour  or  day, 
whether  she  can  longer  bear  her  burden;  the  fact,  that 
often  she  can  not  herself  know  certainly,  and  at  once, 
whether  or  not  she  is  in  bodily  peril,  which  is  the  true 
criterion  of  legal  cruelty,  and  that  while  in  suspense  she 
must  continue  the  cohabitation;  and,  in  connection  with 
these  univ(*rsal  aspects,  whatever  is  special,  bearing  the 
one  way  or  the  other,  in  the  particular  case." 

We  think  there  was  no  error  in  overruling  the  demurrer, 
and  trying  as  an  issue  of  fact  the  question  of  condonation. 
Decern  lH*r  17,  1900,  Mrs.  Diedrichs  filed  a  supplemental 
[K^titiou,  setting  up  further  acts  of  cruelty,  which  she 
alleged  had  occurred  subsequent  to  the  filing  of  her  orig- 
inal petition;  and  afterward,  and  on  February  2, 1901,  the 
defendant  filed  an  answer  to  the  original  petition,  and  a 
motion  to  strike  from  the  files  the  supplemental  petition, 
for  the  reason  that  the  same  was  filed  without  notice  being 
served  uj>on  the  defendant  or  his  attorney,  and  without 
an  order  of  court  having  been  first  obtained  therefor. 
This  motion  came  on  to  be  heard  on  April  17,  1901,  ap- 
parently without  any  evidence  to  support  it  in  the  way  of 
aflldavits  or  otherwise,  and  waa  resisted  by  the  plaintiff, 
who  filed  the  affidavit  of  J.  S.  Hoagland,  her  attorney,  to 
the  effect  that  he  had  delivered  a  copy  of  the  supplemental 
petition  to  W.  T.  Wilcox,  one  of  the  attorneys  for  the  de- 
fendant, on  December  17, 1900,  the  date  of  filing  the  same 
The  court  sustained  the  motion  and  struck  the  supple- 
mental petition,  but  thereafter,  and  on  motion  of  the  plain- 
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tiff,  allowed  the  same  to  be  refiled.  Section  149  of  our 
Code  of  Civil  Procedure  is  as  follows :  "Either  party  may 
be  allowed,  on  notice,  and  on  such  terms  as  to  costs  as 
the  court  may  prescribe,  to  file  a  supplemental  petition, 
answer,  op  reply  alleging  facts  material  to  the  case,  oc- 
curring after  the  former  petition,  answer,  or  reply." 

The  object  of  requiring  notice  -undoubtedly  is  to  allow 
the  party  against  whom  the  pleading  is  filed  to  examine 
the  same  and  be  advised  of  its  contents,  and  to  object 
thereto  if  so  advised.  All  this  was  accomplished  by  serv- 
ing the  attorney  for  the  defendant  with  a  copy  of  the 
supplemental  petition  filed  in  the  case.  On  the  record, 
as  we  find  it,  we  think  the  court  was  in  error  in  striking 
the  supplemental  petition  from  the  file;  and  if  this  be 
true,  the  order  allowing  it  to  be  refiled  was  error  without 
prejudice,  and  the  defendant  can  not  complain  of  the 
action  of  the  court  in  that  respect. 

It  api)ears  from  the  bill  of  exceptions  that  shortly  after 
filing  her  petition  Mrs.  Diedrichs  left  the  state  of  Nebraska 
and  went  to  the  home  of  her  parents,  in  Ohio,  where  she 
was  delivered  of  a  child.  It  is  claimed  that  her  visit  to 
Ohio  was  for  the  puri)ose  of  being  with  her  mothc^r  during 
the  period  of  her  confinement.  Shortly  after  the  birth 
of  her  child  her  husband  appeared,  and,  as  is  claimed, 
took  forcible  possession  of  another  child,  about  two  years 
old  and  endeavored  to  escape  with  him  from  the  state. 
Such  legal  proceedings  were  had  as  caused  the  arrest  of 
defendant  in  the  state  of  Ohio,  and  his  confinement  in  the 
jail  of  the  county.  It  was  api>arently  during  his  confine- 
ment in  the  jail  that  notice  was  served  upon  his  attorneys 
in  North  Platte  of  the  taking  of  depositions  in  the  case 
in  support  of  Mrs.  Diedrichs's  i)etition.  This  notice  was 
sent  by  his  attorney  to  Diedrichs  in  Ohio,  but  was  never 
delivered  to  or  received  by  him.  In  consequence  of  his 
failure  to  receive  notice  of  the  time  and  place  of  the  taking 
of  the  depositions,  he  was  unrepresented,  and  the  wit- 
nesses were  not  cross-examined.  A  motion  to  strike  these 
depositions  from  the  file  was  made  upon  that  ground,  a>nd 
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overruled  by  the  court,  and  this  action  of  the  court  is  as- 
signed as  error.  We  do  not  think  that  reversible  error 
can  be  predicated  upon  the  action  of  the  court  in  overrul- 
ing this  motion.  The  plaintiflf  had  done  all  that  was  re- 
quired of  her  in  giving  notice  to  the  attorneys  of  the  de- 
fendant of  the  time  and  place  where  her  depositions  would 
be  taken.  To  charge  hier  with  the  misfortunes  of  the  de- 
fendant is  not  allowable.  It  is  true  that  the  court  should 
endeavor  in-  every  way  to  give  a  party  a  fair  hearing, 
and  a  reasonable  opportunity  to  procure  his  evidence 
and  to  cross-examine  the  witnesses  of  his  adversary;  but 
if  the  defendant,  through  his  fault  or  misfortune,  was 
placed  in  such  a  position  that  this  notice  failed  to  reach 
him,  the  fault  can  not  be  attributed  to  the  plaintiflf,  who 
had  done  all  that  the  law  required  of  her  to  secure  her 
depositions.  If  the  defendant  had  moved  the  court  for  a 
postponement  of  the  trial,  and  for  an  opportunity  to  cross- 
examine  the  witnesses  whose  depositions  were  offered,  we 
do  not  say  that  the  court,  in  its  discretion,  ought  not  to 
have  granted  such  a  request,  but  he  had  no  right  to  de- 
mand that  depositions  taken  in  a  legal  way  should  be 
stricken  from  the  file,  and  the  plaintiff  put  to  the  trouble 
and  expense  of  retaking  them. 

On  December  11,  1901,  the  defendant  filed  an  applica- 
tion for  a  continuance  of  the  case  on  account  of  the  ab- 
sence of  witnesses,  which  motion  was  overruled  for  the 
reason  "that  the  same  shows  want  of  diligence  on  the  part 
of  the  defendant  in  preparation  for  trial."  It  will  be  no- 
ticed that  the  petition  was  filed  in  April,  1900,  and  the 
motion  for  a  continuance  in  December,  1901,  some  twenty 
months  after  the  commencement  of  the  action.  No  dili- 
gence whatever  is  shown  by  the  defendant  in  attempting 
to  secure  the  attendance  of  the  absent  witnesses,  and,  fur- 
ther than  that,  as  to  all  but  one  of  these  witnesses  no 
specific  act  or  facts  to  which  they  would  testify  is  con- 
tained in  the  affidavit,  nor  i»it  alleged  that  there  were  not 
other  available  witnesses  who  would  testify  to  the  same 
matter.    There  was  no  error  in  overruling  this  motion. 
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Complaint  is  further  made  that  the  decree  is  not  sup- 
ported by  the  evidenca  We  have  examined  the  bill  of 
exceptions  with  care,  and,  while  the  evidence  is  not  of  the 
most  conclusive  character,  and  the  trial  court  may  have 
taken  into  consideration  his  own  knowledge  of  the  habits 
and  character  of  the  defendant,  we  are  not  prepared  to 
say  that  the  evidence  is  not  sufficient  to  support  the  de- 
cree. 

We  recommend  the  affirmance  of  the  decree  of  the  dis- 
trict court. 

Ambb  and  Albert,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  decree  of  the  district  court  is 

Affirmed. 


Anna  Hajsek  v.  Chicago,  Burlington  &  Quinoy  Raii^ 
ROAD  Company.* 

Feued  Apbil  9,  1903.    No.  12,634. 

1.  Imputed  NegUgenoe.    Except  with  respect  to  the  relation  of  part- 

nership, or  of  principal  and  agent,  or  of  master  and  servant,  or 
the  like,  the  doctrine  of  imputed  negligence  is  not  in  vogue  in  this 
state. 

2.  Kegligeofie  as  a  ICatter  of  Law.    Unless  the  inference  of  negligence 

from  the  conduct  of  a  party  is  so  direct  and  immediate  as  to  he 
within  the  common  and  universal  experience  of  mankind,  the 
eourt  may  not  instruct  the  jury  that  he  was  negligent  as  a  matter 
of  law. 

Error  to  the  district  court  for  Valley  county :  John  B. 
Thompson,  District  Judge.    Reversed. 

A.  Normafij  Elliott  J.  Clements  and  Edwin  M,  Coffin^ 
for  plaintiff  in  error. 

J.  W.  Deweese^  Alfonso  M.  Rohbins  and  F.  E,  Bishop^ 
eontra. 
^  Behearlng  allowed.    See  note  at  end  of  opinion. 
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Ames,  G. 

The  plaintiff,  Anna  Hajsek,  and  her  husband,  Vacla?, 
were  farmer*,  living  a  short  distance  northwest  of  the 
village  of  Ord,  in  Valley  county.  On  the  22d  day  of  De- 
cember, 1900,  they  drove  to  town  with  their  family  team, 
a  span  of  horses,  attached  to  a  common  lumber  wagon, 
upon  the  box  of  which  was  a  spring  seat,  upon  which  they 
sat.  After  spending  the  afternoon  in  the  transaction  of 
business  with  the  village  storekeepers,  they  started 
toward  home  at  about  six  and  a  half  o'clock  in  the  even- 
ing. The  night  was  cold,  dark  and  stormy,  the  wind 
blowing  fiercely  from  the  northwest,  and  carrying  con- 
siderable clouds  of  dust.  The  husband  sat  on  the  eart- 
ward  end  of  the  seat  and  drove  the  team.  At  a  short  difr 
distance  north  of  the  village  the  road  which  these  parties 
were  traveling  was  crossed  at  nearly  right  angles,  and  at 
a  distance  of  about  three-quarters  of  a  mile  northwest  of 
the  village  dejwt,  by  the  track  of  the  defendant  railroad 
company.  Westward  from  Ord  the  company  operated  two 
regular  trains  a  day,  the  last  of  which,  if  running  accord- 
ing to  "schedule  time,"  should  have  passed  this  intersec- 
tion at  5  o'clock  P.  M.  on  the  day  in  question,  but  withX)nt 
the  knowledge  of  the  plaintiff  or  her  husband,  it  was  an 
hour  and  forty  minutes  late.  Just  before  reaching  the 
crossing,  going  northward,  there  was  a  considerable  de- 
pression in  the  common  highway,  and,  beginnipg  about 
two  hundred  feet  eastward  from  the  crossing,  there  was  a 
cut  of  considerable  length  and  from  five  to  eight  feet  deep 
in  the  railroad  grade.  In  daylight  a  person  standing  on 
the  highway  sixty  feet  south  of  the  crossing  could  have 
seen  an  approaching  train  four  hundred  and  fifty  feet 
away,  and  at  from  thirty  to  forty  feet  from  the  crossing 
a  train  under  like  circumstances  might  have  been  seen 
nearly  the  whole  distance  to  the  station.  Husband  and 
wife  both  testify  that  when  they  were  from  thirty  to 
forty  steps — that  is,  from  ninety  to  a  hundred  and  tw^ty 
feet — south  from  the  crossing  they  both  looked  eastward 
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for  an  approaching  train,  but  saw  none,  and  afterguards 
took  no  precaution,  and  neither  saw  a  train  nor  heard  any 
signal  until  they  were  actually  on  the  track,  and  a  train 
was  bearing  close  down  upon  them,  which  collided  with 
the  wagon,  and  threw  the  plaintiff  to  the  ground,  causing 
injuries  to  recover  for  which  she  brings  this  action.  Upon 
this  state  of  the  evidence  the  court  instructed  the  jury  to 
return  a  verdict  for  the  defendant,  upon  the  ground  that 
the  plaintiff  was,  as  a  matter  of  law,  guilty  of  such  negli- 
gence as  to  preclude  her  from  recovery,  even  if  it  should 
be  found  that  the  defendant  was  also  negligent.  Was  this 
instruction  right? 

In  seeking  an  answer  to  this  question  it  is  unnecessary 
to  inquire  what  would  have  been  the  case  if  the  action  had 
been  by  the  husband  to  recover  for  injuries  to  himself. 
Some  argument  is  advanced  in  support  of  the  proposition 
that  inasmuch  as  the  plaintiff  mentione<l  the  team  and 
wagon  as  "ours,"  and  because  the  expedition  into  the 
the  village  was  for  the  purpose  of  buying  family  supplies, 
the  transaction  should  be  regarded  as  a  "joint  enterprise," 
in  which  the  negligence  of  each  partner  should  be  imputed 
to  the  other,  within  the  rule  of  Omaha  &  R.  V.  R.  Co,  v, 
Talbot,  48  Neb.  627.  We  are  not  impressed  by  this  argu- 
ment. Doubtless  the  life  journey  of  the  parties  since  their 
marriage  may,  in  a  sense,  be  regarded  as  a  joint  enter- 
prise^ but  this  fact  would  not  be  held  to  charge  the  wife 
with  the  consequences  of  the  husband's  negligence  in  most 
transactions.  Why  should  it  be  so  regarded  in  this  in- 
stance? In  Huff  V,  Ames,  16  Neb.  139,  the  doctrine  of 
imputed  negligence  was  distinctly  repudiated  by  this 
court  The  fact  that  the  person  injured  in  tliat  instance 
was  an  infant  we  do  not  conceive  to  affect  the  rule 
now  under  consideration.  We  can  see  no  reason  why, 
if  the  negligence  of  the  husband  may  be  imputed  to 
his  wife,  that  of  a  father  may  not  also  be  imputed  to  his 
child.  The  fact  that  the  child,  being  under  years  of  dis- 
cretion, is  incapable  of  negligence,  while  the  wife  is  so 
capable,  can  make  no  difference  with  the  application  of 
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the  rule.  The  sole  question  is  whether,  in  the  absence  of 
the  relations  of  master  and  servant,  principal  and  agent, 
etc.,  the  negligence  of  one  person  can  be  imputed  to  an- 
other. The  rule,  if  valid,  is  of  universal  application,  and 
unless  the  person  guilty  of  negligence  is  the  agent,  servant 
or  partner  of  the  person  injured,  his  delinquency  can  not 
be  imputed  to  the  latter.  This  Question  is  discussed  at 
length,  and  with  the  citation  of  a  wealth  of  authorities,  in 
Pyle  V.  Clark,  75  Fc^i.  644,  where  the  doctrine  is  so  fully 
elucidated  as  to  render  further  comment  by  us  uncalled 
for.  The  plaintiff  in  this  case  was  a  woman  of  discreet 
years,  and  unlike  an  infant,  capable  of  negligence  inde- 
I^endently  of  or  concurrently  with  her  husband.  Can  it 
be  said  from  the  evidence  that  her  conduct  waa  such  as  to 
lead  to  no  oUier  inference  than  that  she  was  culpably 
negligent,  so  that  it  became  the  duty  of  the  court  to  with- 
draw the  question  from  the  jury?  It  seems  to  us  that  it 
can  not.  She  was  sitting  on  the  side  of  the  wagon  fur- 
thest from  the  approaching  train,  her  head  was  incum- 
bered with  wraps,  on  account  of  the  cold  and  boisterous 
weather,  and  her  attention  was  devoted  largely  to  observ- 
ing whether  the  wagon  kept  in  the  beaten  path.  It  is  not 
shown  that  she  had  any  especial  reason  to  apprdiend 
danger,  and  the  hour  of  the  day  when  the  train  usually 
passed  the  crossing  had  long  since  elapsed.  Under  all  the 
circumstances,  whioJi  need  not  be  fully  detailed  here,  she 
may  have  bwn  nej!:liji:ent  in  entrusting  the  management  of 
the  team,  and  the  keeping  of  a  look  out  for  danger  ex- 
clusively, or  nearly  so,  to  her  husband;  but  we  can  not 
say  that  huc\\  an  inference  is  so  immediate  and  direct  as 
to  exclude  any  other  presumption  in  harmony  with  the 
common  and  universal  experience  of  mankind,  and  we  are 
therefore  of  opinion  that  the  instruction  complained  of 
was  eri-oneous. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  reversed,  and  a  new  trial  granted. 

DuFFiB  and  Albert,  CO.,  concur. 
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By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  judgment  of  the  district 
court  be  reversed  and  a  new'  trial  granted. 

Reversed  and  remanded. 

Note. — On  rehearing  the  judgment  of  this  court  was  reversed  and  the 
Judgment  of  the  lower  court  was  affirmed.  Reported  In  5  Neh.  (Unof.) 
67,  for  reasons  stated  in  reporter's  note  to  that  volume,  page  y. 


Frank  Ruff  v.  Fred  Riibb. 

FnjCD  Apml  9,  1903.    No.  12,715. 

L  Oemeral  Denial:  Statute  of  Frauds.  The  objection  that  a  contract 
sued  upon  is  void  under  the  statute  of  frauds  because  not  in 
writing,  may  be  availed  of  by  a  general  denial  in  the  aflswer. 

2.  Instruction:  Vom  Contract.  In  an  action  to  recover  for  personal 
services  under  a  contract  void  because  not  in  writing  and  not  to 
be  performed  within  one  year,  it  is  error  to  Instruct  the  jury  that 
the  wage  agreed  upon  by  the  void  contract  may  >  '  regarded  blp 
establishing  the  rate  of  the  plaintiff's  compensate  .. 

Error  to  the  district  court  for  Cedar  county :   Guy  T. 
Graves,  District  Judge.    Reversed. 

Addison  J/.  Gooding  and  James  G.  Robinson,  for  plain- 
tiff in  error. 

Gdssius  H.  Whitney,  contra. 

Ames,  C. 

The  plaintiff  alleged  in  his  petition  that  on  the  10th 
day  of  March,  1896,  he  entered  into  a  contract  with  the 
defendant  to  work  for  the  latter  as  an  ordinary  farm 
laborer  for  the  term  of  one  year  from  that  date  for  a  wage 
of  f  15  a  month  for  the  first  eight  months,  and  f  10  a  month 
for  the  remaining  four  months,  making  f  160  for  the  whole 
year;  and  that  he  fully  performed  the  contract;  and  at 
the  expiration  of  the  term  of  employment  he  continued  iP 
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the  service  of  the  (lefendant  upon  a  mutual  understanding 
with  him  that  he  should  be  paid  for  his  services  at  the 
contract  rate;  and  that  pursuant  to  such  understanding 
he  remained  in  tlie  employment  of  the  defendant  until  the 
lUth  day  of  Au«!:ust,  1899;  and  that  he  had  been  paid  on 
account  of  the  premises  $155  and  no  more,  leaving  a  bal- 
ance due  him  of  $400,  for  which,  with  costs,  he  prayed 
jud<i;ment. 

The  defendant,  by  his  answer,  denied  the  contract 
averred  in  the  jK^tition,  but  alleged  that  on  or  about  the 
said  10th  day  of  March,"  1896,  he  hired  the  plaintiflf  to 
work  for  him  in  the  capacity  mentioneil  for  the  wage  of 
fl5  :i  Mimth  for  the  term  of  eight  months  and  no  longer, 
and  ll  :it  after  the  expiration  of  said  period  the  plaintiflf 
continued  in  the  defendant's  service  until  the  10th  day 
of  August,  1899,  and  that  the  value  of  plaintiff's  services 
after  the  expiration  of  his  eight  montlis'  contract  was  |15 
a  month  for  the  corresponding  months  of  each  year,  but 
for  tiie  remaining  four  months  of  each  year  the  value  of 
such  servicer  did  not  exceed  that  of  the  board  and  lodging 
of  the  jdaintitT,  which  were  afforded  to  him  by  the  defend- 
ant The  (l(^f<»ndant  also  pleaded  certain  matters  by  way 
of  set-off,  and  admitted  a  balance  due  to  the  plaintiff  of 
?(>2.59. 

The  rei)ly  was  a  general  denial. 

It  will  be  se(Mi  that  there  is  no  disagreement  in  the  plead- 
ings vvitli  resjxMt  to  the  length  of  the  term  of  actual 
service,  nor  does  either  pleading  allege  more  than  one 
express  contract,  and  on  the  trial  it  was  disclosed  that  no 
such  contract  was  made,  unless  by  parol.  It  was  testi- 
fied by  the  plaintiff  that  the  agi'eement  alleged  in  his  peti- 
tion was  made  on  the  9th  day  of  March  for  a  year's  service, 
to  begin  on  the  n(*xt  day,  and  it  was  therefore  a  contract 
not  to  bi*  p(»rf()rmed  within  one  year,  and,  not  being  in 
writing,  it  was  void  under  the  provisions  of  the  statute  of 
frauds.  The  law  s(hmiis  to  be  well  settled  that  the  objec- 
tion that  an  aHegiHl  contract  is  void  under  the  statute  may 
be  avaihnl  of  by  a  general  denial.    Livvngston  v.  Smith,  14 
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How.  Pp.  (N.  Y.)  490;  Allen  v.  Richard,  83  Mo.  55;  Wis- 
well  17.  Tefft,  5  Kan.  263;  Bliss,  Code  Pleading  (2d  ed.), 
sec.  355. 

The  same  infirmity  inheres  in  the  plaintiff's  contention 
as  to  services  subsequent  to  the  first  year.  His  testimony 
in  each  case  is  that  the  agreement  therefor  was  made  be- 
foi-e  the  beginning  of  the  year  to  which  it  referred. 

There  having  been,  therefore,  no  contract  proved  be- 
tween the  parties,  unless  it  be  that  alleged  by  defendant, 
the  plaintiff  was  entitled  to  recover  only  such  sum  as  his 
services  could  have  tjeen  shown  to  have  been  reasonably 
worth,  less  such  amounts  of  just  set-off  as  it  was  liable  to. 
But  the  court,  by  his  instruction,  submitted  to  the  jury 
the  question  whether  the  parties  had  made  the  contract 
alleged  in  the  petition.  In  the  light  of  the  admission  of 
the  plaintiff's  own  testimony  this  was  manifest  error.  It 
was  the  province  of  the  court  to  rule  as  a  matter  of  law, 
upon  the  undisputed  facts,  that  the  alleged  contract  was 
void.  But  the  nature  and  length  of  the  employment  hav- 
ing been  admitted  by  the  answer,  we  think  that  the  gen- 
eral denial  in  the  reply  may  properly  be  construed  as 
putting  in  issue  only  the  matters  which  were  really  in 
controversy,  namely,  the  value  of  the  services  and  the 
validity  and  amount  of  the  alleged  set-off.  Plaintiff  cites 
authorities  in  support  of  the  proposition  that  although 
the  contract  alleged  by  him  was  void  under  the  statute  it 
might  be  given  in  evidence  and  considered  by  the  jury  in 
determining  the  value  of  the  services  after  performance. 
Murphy  v.  DeHaan,  116  la.  61 ;  Kiene  v.  Shaeffing,  33  Neb. 
21.  That  this  principle,  if  valid,  must  be  subject  to  some 
important  limitations  and  qualifications  in  its  application 
to  the  circumstances  of  a  case  of  ths  kind  appears  to  be 
evident,  but  we  have  not  to  do  with  it  here.  The  court  in- 
structed the  jury,  in  effect,  that  the  terms  of  the  void 
agreement,  if  proved,  established  the  rate  of  wages.  This 
is  a  quite  different  thing  from  telling  them  that  in  such 
•case  they  could  properly  be  considered  in  ascertaining  the 
quantum  meruit  The  jury  awarded  the  plaintiff  a  sum 
39 
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evidently  measured  by  the  alleged  contract  rate,  and  the 
defendant  prosecutes  error. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  reversed  and  a  new  trial  granted. 

DuFPiB  and  Albert,  CO.,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  judgment  of  the  district 
court  be  reversed  and  a  new  trial  granted. 

Reversed  and  remanded. 


Charles  V.  Craw,  Executor  of  the  Last  Will  and 
Testament  of  George  W.  Craw,  v.  M.  M.  Abrams 

ET  AL.* 

Filed  April  9,  1903.    No.  12,752. 

1.  Official  Bond:  Denial  of  Exectjtton:  Bvtoence.  Production  of  an 
alleged  official  bond  from  the  proper  official  custody,  together  with 
the  record  of  its  approval,  are  not  sufficient  evidence  of  its  ex- 
ecution when  the  latter  is  depled. 

2  Sheriff:    Proceeds  of  Judicial  Sale.     The  statute  constitutes  the 

sheriff  making  a  judicial  sale  of  real  property  the  sole  custodian 
of  the  fund  derived  from  such  sale,  between  the  date  thereof  and 
the  date  of  confirmation,  and.  upon  the  happening  of  the  latter 
event,  makes  it  his  duty  to  pay  the  money  to  the  person  or 
persons  entitled  thereto. 

3  .    .    Clerk  of  Coubt.     The  sheriff  and  the  purchaser 

disobey  this  statute  at  their  peril,  but  they  can  not  by  such  di^ 
obedience,  and  the  payment  of  the  money  to  the  clerk  of  the 
court,  impose  obligations  upon  him,  as  such  clerk,  foreign  to  tne 
duties  of  his  office. 

4  Tender.   A  tender  in  an  answer  or  during  the  progress  of  the  trial, 

does  not  necessarily  admit  the  validity  of  the  plaintiff's  cause  oi 
action. 

Error  to  the  district  court,  for  Antelope  county:  Jam© 
F.  Boyd,  District  Judge.    Affirmed  in  part. 

*  Rehearing  allowed.    See  opinion,  p.  553,  post. 
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William  Vincent  Allen  and  Willis  E.  Reed^  for  plaintiff 
in  error. 

Norman  D.  JacksoUj  Otis  A.  Williams  and  Edward  D. 
Kilbourn^  contra. 

Ames,  C. 

In  an  action  for  the  foreclosure  of  a  real  estate  mort- 
gage, the  court  entered  a  decree  of  foreclosure  and  sale, 
which  concluded  as  follows: 

"It  is  therefore  considered,  adjudged  and  decreed  by  the 
court  that  in  case  the  defendant  fails  for  twenty  days  from 
the  entry  of  this  decree  to  pay  or  cause  to  be  paid  to  the 
plaintifF  or  clerk  of  this  court,  first  the  costs  of  this  ac- 
tion taxed  at  $ ,  and  the  sum  of  $2,685.55,  so  found 

due,  with  interest  thereon  at  the  rate  of  eight  per  cent 
per  annum  from  the  date  hereof,  •  •  •  that  the  de- 
fendants be  foreclosed  of  all  equity  of  redemption,  or  other 
interests  in  said  mortgaged  premises ;  that  said  mortgaged 
premises  be  sold,  and  an  order  of  sale  shall  be  issued  to 
the  sheriff  of  Antelope  county,  Nebraska,  as  upon  execu- 
tion, and  bring  the  proceeds  thereof  into  court  to  be  ap- 
plied in  satisfaction  of  the  sum  so  found  due,  in  the  order 
of  their  priority  as  above  found ;  that  he  shall  execute  to 
the  purchaser  of  said  real  estate  a  good  and  sufficient  deed 
of  conveyance  therefor,  and  put  such  purchaser  in  the 
actual  possession  of  said  premises." 

It  will  be  observed  that  the  decree  directs  that  the 
premises  be  sold  "as  upon  execution,"  but  whether  -this 
direction  has  much  force  may  be  doubted,  in  view  of  the 
fact  that  the  methods  of  judicial  and  execution  sales  con- 
templated by  the  statutes  are  apparently  the  same,  where 
no  specific  procedure  is  enacted.  Section  498  of  the  Oode 
of  Civil  Procedure  enacts :  "If  the  court  upon  the  return 
of  any  writ  of  execution  or  order  of  sale  for  the  satisfac- 
tion of  which  any  lands  and  tenements  have  been  sold, 
shall^  after  having  carefully  examined  the  proceedings  of 
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the  officer,  be  satisfied  that  the  sale  has  in  all  respects  been 
made  in  conformity  to  the  provisions  of  this  title,  the  court 
shall  direct  the  clerk  to  make  an  entry  on  the  journal  that 
the  court  is  satisfied  of  the  l^ality  of  such  sale,  and  an 
order  that  the  officer  make  to  the  purchaser  a  deed  of  such 
lands  and  tenements ;  and  the  officer  on  making  such  sale 
may  retain  the  purchase  money  in  his  hands  until  the 
court  shall  have  examined  his  proceedings  as  aforesaid, 
when  he  shall  pay  the  same  to  the  person  entitled  thereto^ 
agreeable  to  the  order  of  the  court;  Provided,  That  the 
judge  of  any  district  court  may  confirm  any  such  sale  at 
any  time  after  such  officer  has  made  his  return,  on  motion 
and  ten  days'  notice  to  the  adverse  party  or  his  attorney 
of  record,  if  made  in  vacation.  When  any  sale  is  confirmed 
in  vacation,  the  judge  confirming  the  same  shall  cause 
his  order  to  be  entered  on  the  journal  by  the  clerk." 

Section  854  is  as  follows :  "The  proceeds  of  every  sale 
made  under  a  decree  in  chancery,  shall  be  applied  to  the 
discharge  of  the  debt  adjudged  by  such  court  to  be  due, 
and  of  the  costs  awarded,  and  if  there  be  any  surplus,  it 
shall  be  brought  into  court  for  the  use  of  the  defendant, 
or  of  the  person  entitled  thereto,  subject  to  the  order  of 
the  court." 

It  will  thus  be  seen  that  the  statute  contemplates  that 
in  the  case  of  a  judicial  or  execution  sale,  the  officer  mak- 
ing the  sale  shall  retain  the  money  in  his  hands  until  con- 
firmation, and  shall  then  pay  the  same,  or  so  much  thereof 
as  may  be  requisite,  to  the  party  entitled  thereto,  and  that 
only  the  overplus  thereof,  if  any,  after  making  such  pay- 
ment, shall  be  paid  into  court  Whether,  in  violation  of 
this  statute,  an  order  of  the  court  directing  the  sheriff  or 
other  officer  to  pay  the  purchase  money  into  court  or  to 
the  clerk  of  the  court,  pending  the  confirmation,  would  be 
valid,  we  do  not  think  it  necessary  to  decide,  because  the 
order  and  the  statute  should  be  so  construed,  if  possible, 
as  to  harmonize  with  each  other,  and  there  does  not  seem 
to  be  any  necessary  conflict  between  them.  The  sheriff 
is  an  officer  of  the  court,  and  money  in  his  hands,  acquired 
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in -the  execution  of  judicial  process,  is  in  as  true  a  sense 
money  in  the  possession  of  the  court  as  is  money  in  the 
hands  of  any  other  officer  of  the  tribunal,  so  that  it  seems 
to  us  that  the  order  directing  the  officer  to  bring  the  pro- 
ceeds into  court  was  not  equivalent  to  an  order  to  pay  it 
to  the  clerk  or  to  pay  it  into  the  court  in  any  specific 
sense,  but  simply  a  direction  to  retain  the  money  in  his 
possession,  as  the  statute  provides,  and  to  have  it  with 
him  before  the  court  when  his  return  of  the  sale  should 
be  presented  for  examination  and  confirmation.  But 
whether  the  order  and  the  statute  are  in  harmony  or  in 
conflict,  the  sheriff  regarded  neither.  Having  advertised 
and  offered  the  land  for  sale,  he  struck  it  off  to  one  Bark- 
dall,  as  purchaser,  for  $2,050,  that  sum  being  less  than 
the  amount  of  the  decree,  and  made  the  usual  return  of 
sale.  He  did  not,  however,  receive  any  part  of  the  pur- 
chase money  which  was  paid  by  Barkdall  to  the  defend- 
ant Abrams,  who  was  at  the  time  clerk  of  the  court. 
Abrams  made  an  entry  of  the  fact  on  the  judgment  record 
and  gave  the  purchaser  a  receipt  for  the  money,  which, 
without  fraud  or  censurable  negligence,  he  deposited  in 
a  national  bank  at  Neligh.  Within  a  short  time  after- 
wards the  bank  became  insolveut,  and  was  taken  into 
possession  by  a  receiver  appointed  by  the  comptroller  of 
tlie  currency.  Abrams  made  proof  of  his  claim  and  re- 
ceived dividends  thereon  amounting  in  the  aggregate  to 
fl,332.50.  It  does  not  appear  from  the  record  that  the 
sheriff's  sale  was  ever  confirmed  by  the  court,  or  that  the 
(rfftcer  ever  conveyed  or  attempted  to  convey  the  premises. 
This  is  an  action  by  the  plaintiff  in  foreclosure  upon  tlie 
official  bond  of  the  clerk  to  recover  the  amount  of  the  de- 
posit A  breach  of  the  obligation  is  assigned  in  the  peti- 
tion in  the  following  words:  "That  on  the  29th  day  of 
August,  1898,  by  virtue  of  an  order  of  the  district  court 
in  an  action  then  x>^nding  in  said  court  in  which  this 
plaintiff  was  plaintiff  and  Orson  Fields  et  al.  were  defend- 
ants, there  was  paid  into  the  hands  of  M.  M.  Abrams  as 
clerk  of  Hie  district  court  of  said  county  the  sum  of 
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|2,050  for  the  use  and  benefit  of  this  plaintiff/'  and  that 
he  had  failed  to  account  for  and  pay  over  the  same. 

Abrams  answered,  admitting  the  receipt  of  the  money 
but  denying  that  he  received  it  in  his  official  capacity,  or 
otherwise  than  as  an  individual  depositary  for  the  per- 
sonal accommodation  of  Barkdall,  and  without  compensa- 
tion paid  or  promised.  He  further  averred  his  freedom 
from  negligence  in  the  keeping  of  the  money  on  deposit 
in  the  bank,  the  proof  of  the  claim  against  the  institution, 
and  the  receipt  by  him  of  the  above  mentioned  sum  in 
dividends,  and  offered  to  pay  that  amount  to  the  plaintiff 
and  to  assign  to  him  the  receiver's  certificate  in  satisfac- 
tion of  the  demand  in  suit 

The  separate  answers  of  the  sureties  were,  in  substance, 
general  denials.  A  jury  was  waived  and  a  trial  had  be- 
fore the  court,  who  rendered  a  judgmeiit  generally  in 
favor  of  all  the  defendants.  The  plaintiff  prosecutes 
error. 

On  the  trial  the  plaintiff  offered  and  the  court  received 
in  evidence  an  instrument  purporting  to  be  the  bond  in 
suit,  together  with  a  certified  copy  of  the  record  of  the 
county  board  approving  it  The  defendants  objected  to 
both  offers,  and  there  was  no  other  attempt  to  prove  the 
execution,  delivery  or  acceptance  of  the  bond.  We  think 
the  evidence  is  incomi)eteut  and  insufficient  to  support  a 
judgment  against  the  defendants  upon  the  instrumwit 
This  court  held  in  Holt  County  v.  Scott,  53  Neb.  176,  that 
"the  fact  that  an  official  bond*  has  been  approved  does  not 
of  itself  constitute  or  evidence  the  delivery  and  acceptance 
of  the  bond."  Notwithstanding  this  rule  it  might,  per- 
haps, be  held  tliat  if  the  execution,  that  is  the  signing 
of  the  instrument  by  the  obligors  had  been  proved,  the 
custody  of  it  by  the  proper  officials,  together  with  the 
record  of  its  approval,  would  be  prima  facie  evidence  of 
its  delivery  and  acceptance;  but,  the  answer  being  a  gen- 
eral denial,  we  think  that  until  its  genuineness  is  estal^- 
lished,  no  presumption  can  be  entertained  concerning  it 
As  re«p(*cts  all  the  defendants  except  the  clerk,  we  aw 
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satisfied  that,  for  the  reason  just  stated,  there  is  in  the 
i"ecord  insufficient  competent  evidence  to  sustain  a  re- 
covery against  them,  and  that  as  to  them  the  judgment 
should  be  affirmed. 

As  respects  the  clerk,  he  admits  the  receipt  by  him  of 
the  money  during  his  incumbency  of  the  office,  but  his 
answer  tenders  two  defenses,  first,  that  he  did  not  become 
the  custodian  of  the  money  in  his  official  capacity;  and 
second,  that  such  liability  as  he  is  subject  to  therefor  is 
upon  his  common  law  obligation  as  bailee.  The  plaintiff 
contends  that  the  defendant  has  waived  this  latter  defense 
by  the  tender  made  in  his  answer  and  repeated  upon  the 
trial.  In  support  of  this  proposition  the  plaintiff  relies 
upon  the  decisions  of  this  court  in  Murray  v.  Cunning- 
ham,  10  Neb.  167;  Gohhey  v.  Knapp,  23  Neb.  579,  591; 
Phoenix  Ins.  Go.  v.  Readingcr^  28  Neb.  587,  to  the  effect 
that  "a  plea  of  tender  in  an  answer  is  an  admission  that 
the  amount  tendered  is  due  the  plaintiff.''  We  are  of 
opinion,  however,  that  the  rule  thus  announced  is  not  of 
as  broad  application  as  the  plaintiff  would  have  us  be- 
lieve. The  defendant  does,  indeed,  admit  that  he  is  re- 
sponsible for*  the  money  as  bailee  without  hire ;  and  by 
offering  to  jiay  the  sum  in  his  hands  to  the  plaintiff,  he 
may  well  be  held  to  have  admitted  that  the  latter  has  in 
some  way  succeeded  to  the  rights  of  the  bailor  and  that 
the  sum  tendered  is  due  upon  the  contract  of  bailment. 
But  we  do  not  discover  anything  in  such  admissions  in- 
consistent with  his  explicit  denial  that  he  is  or  has  been 
the  official  custodian  of  the  fund  or  liable  therefor  upon 
his  official  bond.  We  have  examined  the  authorities  re- 
ferred to  in  the  decisions  above  cited  and  do  not  find  any- 
thing in  them  calling  for  so  extended  an  application  of  the 
doctrine  as  the  plaintiff  contends  for.  In  those  cases  there 
was  either  no  question  about  the  nature  or  validity  of  the 
contract  in  suit,  but  only  as  to  the  amount  recoverable 
thereon,  or  else,  as  in  the  case  of  Cox  v.  Brain ^  3  Taunt. 
(Eng.)  95,  there  were  several  counts  and  the  money  was 
tendered  generally.  In  this  case  Lord  Chief  Justice  Mans- 
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field  said  that  the  defendant  might  have  preserved  his 
rights  by  pleading  non  dsaumpsit  to  the  first  count,  on  the 
special  contract,  and  paying  the  money  into  court  on  the 
quantum  valebant.  The  decision  is  an  authority  directly  \ 
to  the  contrary  of  the  contention  of  the  plaintiflF,  and  is 
to  the  effect  that  the  tender  is  an  admission  of  the  defend- 
ant's common  law  ability  as  bailee  only,  and  does  not 
impair  his  defense  in  his  official  character. 

This  brings  us  to  the  final  question  in  the  case,  concern- 
ing which  we  have,  perhaps,  already  sufficiently  indicated 
our  opinion.  The  statute  explicitly  makes  the  sheriff  the 
official  custodian  of  moneys  obtained  upon  the  judicial 
sale  of  real  property  until  the  confirmation  of  the  sale, 
when  he  is  required  to  pay  the  same  to  the  persons  en- 
titled thereto.  Only  an  unclaimed  surplus  thereof,  if 
any,  is  he  permitted  to  pay  into  court  for  the  benefit  of 
those  ultimately  entitled.  Whether  in  any  case  the  court 
can  by  order  relieve  the  sheriff  of  this  responsibility,  it  is 
not  necessaiT  now  to  inquire.  In  our  opinion,  the  order 
in  the  case  at  bar  "to  bring  the  money  into  court,"  was  no 
more  than  a  specific  direction  to  the  sherifT  to  obey  tie 
mandate  of  the  statute.  Both  the  officer  and  the  purchasor 
were  guilty  of  disobedience  at  their  o\vn  p^ril,  but  their 
conduct  in  that  particular  did  not  impose  upon  the  clerk 
of  the  court,  as  such,  any  obligation  foreign  to  the  dnties 
of  his  offica 

Upon  the  undisputed  facts  disclosed  by  the  record  we 
are  of  opinion  that  the  plaintiff  was  entitled  to  judgment 
against  the  defendant  Abrams  for  the  amount  tendered  in 
his  answer,  but  without  costs  or  interest  axrcruing  sub- 
sequently to  the  date  of  the  tender. 

It  is  recommended  that  the  judgment  of  the  district 
court  as  to  all  the  defendants  except  Abrams  be  affirmed, 
but  as  to  said  defendant  the  judgment  be  reversed  and  the 
case  remanded  for  further  proceeding  consistent  with  thiB 
opinion. 


DuFFiB  and  Albert,  CC,  concur. 
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By  the  Court :  For  the  reasons  statM  in  the  foregoing 
opinion,  it  is  ordered  that  the  jud^ient  of  the  district 
court  as  to  all  the  defendants  except  Abrams  be  affirmed, 
but  as  to  said  defendant  the  judgment  be  reversed,  and  the 
case  remanded  for  further  proceeding  consistent  with  this 
opinion. 

Affirmed  in  part. 

The  following  opinion  on  rehearing  was  filed  November 
5, 1903.    Judgment  of  affirma/nce  adhered  to: 

1.  Official  Bond:    Denial:    Evidence.    The  Introduction  In  evidence  of 

a  certified  copy  of  what  purports  to  be  an  official  bond,  without 
proof  of  its  execution  and  delivery,  is  not  Grufflcient  to  authorize 
the  court  to  render  a  judgment  against  the  sureties  thereon  where  • 
its  execution  and  delivery  are  denied  by  them. 

2.  Sheriff  Sole  Custodian  of  Proceeds  of  Judicial  Sale.      The  sheriff 

making  a  Judicial  sale  of  real  property  under  a  decree  of  fore- 
closure, is  the  sole  custodian  of  the  fund  derived  from  such  sale 
between  the  date  thereof  and  the  confirmation  of  such  sale,  and 
upon  such  confirmation  it  is  his  duty  to  pay  the  money  to  the 
person  or  persons  entitled  thereto  in  conformity  to  the  order  of 
the  court. 

S.  Payment  to  Clerk:  Liabilitt  Not  DsTEBMiNEa).  Whether  the  pay- 
ment of  the  money  by  the  purchaser  or  by  the  sheriff  to  the  clerls: 
of  the  court  in  vacation,  and  before  a  confirmation  of  the  sale,  is 
payment  into  court  so  as  to  charge  the  clerk  and  his  sureties  on 
his  official  bond  with  its  repayment,  is  not  determined. 

4.  Denial  of  Execution  and  Delivery  of  Bond  by  Sureties:  Tender  bt 
Pbinoipal.  Where  the  sureties  deny  the  execution  and  delivery 
of  the  official  bond,  and  the  clerk  defends  on  the  ground  that  he 
merely  received  the  money  as  bailee,  and  not  in  his  official  ca- 
pacity as  clerk,  a  tender  of  part  payment  by  him  does  not  impair 
the  defense  of  the  sureties. 

g.  Confirmation  is  Condition  Precedent  to  Plaintiff's  Bight  to  Pro- 
ceeds. Before  a  plaintiff  in  a  foreclosure  suit  can  recover  the 
proceeds  of  a  judicial  sale  on  his  decree^  he  must  show  his  right 
thereto  by  proving  the  confirmation  of  the  sale. 

6.  Former  Judgment  adhered  to. 

Ba&nbs,  G. 

The  opinion  written  by  Commission  Ames  in  this  case, 
by  which  the  judgment  of  the  trial  court  was  affirmed,  was 


554 


NEBRASKA  REPORTS.  [Vol.68 


Craw  V.  Abrams. 


approved  by  the  court  and  filed  on  April  rf,  1903.  A  re^ 
hearing  was  allowed,  and  the  case  is  now  before  us  for 
the  second  time,  the  plaintiff  in  error,  by  this  suit, 
sought  to  recover  a  judgment  against  the  defendant 
Abrams,  as  clerk  of  the  district  court  of  Antelope  county, 
together  with  the  sureties  on  his  official  bond,  for  money 
which  he  alleged  had  been  paid  into  court  under  a  decree 
of  foreclosure  in  which  he  was  the  plaintiff.  The  sureties 
denied  the  execution  and  delivery  of  the  bond,  as  >dll  ap- 
pear from  the  facts  stated  in  our  former  opinion.  It  is 
now  contended:* 

1.  That  so  much  of  that  opinion  as  held  that  the  pro- 
duction of  an  alleged  official  bond  from  the  proper  official 
custody,  together  >vith  the  record  of  its  approval,  are  not 
sufficient  evidence  of  its  execution,  is  not  a  correct  state- 
ment of  the  law.  A  re-examination  of  4:hat  question  only 
serves  to  strengthen  our  belief  in  the  correctness  of  this 
rule  of  law.  In  the  case  of  Holt  County  v.  Scott^  53 
Neb.  176,  we  held  that  "the  fact  that  an  official  bond  has 
been  approved  does  not  of  itself  constitute  or  evidence 
the  delivei7  and  acceptance  of  the  bond."  It  is  further 
stated  in  the  opinion  therein  (p.  198)  that  "if  the  bond 
is  approved,  t\m  fact  also  show^s  that  the  investigation 
has  disclosed  everything  to  be  satisfactory,  but  the  ap- 
proval does  not  constitute  or  evidence  a  delivery  and  an 
acceptance."  We  are  thus  fully  committed  to  the  doctrine 
complained  of.  Indeed,  it  would  seem  that  there  should 
be  no  question  about  this.  It  can  not  be  contended  that 
where  the  execution  and  delivery  of  an  official  bond  is 
squarely  denied  by  those  sought  to  be  charged  thereby  as 
sureties,  its  mere  production,  without  any  proof  what- 
ever of  its  execution  and  delivery,  is  sufficient  evidence  of 
such  fact  to  bind  such  sureties.  In  such  a  case  it  would 
be  incumbent  upon  the  person  seeking  to  recover  upon 
the  bond  to  first  introduce  some  competent  evidence  of 
the  fact  of  its  execution  and  delivery,  before  the  bond 
itself  could  be  received  in  evid^ce.  We  are  aware  of»no 
case  which  holds  a  contrary  doctrine.    But  it  is  contended 
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in  tMs  case  that  because  a  certified  copy  of  what  pur- 
ported to  be  the  official  bond  on  which  a  recovery  was 
sought  was  introduced  in  evidence,  the  rule  above  stated 
can  not  be  invoked.    In  other  words,  counsel  insists  that 
section  408  of  our  Code  of  Civil  Procedure,  in  effect,  makes 
the  certified  copy  of  an  instrument  of  great<*r  probative 
force  than  the  original  instrument,  itself.    It  is  contended, 
in  effect,  that  a  certified  copy  of  any  instrument  which  by 
authority  of  law  is  to  be  filed  or  kept  in  any  public  office, 
may  be  introduced  in  evidence;  and  when  so  introduced, 
although  the  execution  of  the  original,  of  which  it  is  a 
copy,  is  denied,  it  becomes  prima  fade  evidence  of  such 
execution,  and  dispenses  with  the  necessity  of  any  proof 
thereof.    We  can  not  approve  of  this  doctrine.    The  effect 
of  the  statute  in  question  is  to  authorize  the  introduction 
of  a  certified  copy  of  an  instrument  in  place  of  the  orig- 
inal, and  make  it  of  equal  credibility  therewith.    It  does 
not  purport  to  make  it  of  any  greater  probative  force,  nor 
is  it  intended  thereby  to  dispense  with  any  of  the  formal 
proofs  necessary  to  establish  the  execution  of  an  original 
instrument  when  such  execution  is  denied. 

In  Spielman  v.  Flyntij  19  Neb.  342,  it  was  held  that  a 
certified  copy  of  the  reporter's  notes  taken  at  a  former 
trial  was  admissible  in  evidence  under  a  stipulation; 
that  the  testimony  of  the  witness  taken  at  the  first  trial 
should  be  read  in  evidence  in  the  second  trial  without 
calling  such  witness. 

In  Hall  V.  Aitkirij  25  Neb.  360,  it  is  stated  that  in  a  case 
of  foreclosure  of  a  chattel  mortgage,  where  such  fore- 
closure was  not  resisted,  nor  the  authority  of  the  mort- 
gagee questioned,  a  certified  copy  would  not  be  necessary, 
and  that  the  original  mortgage  on  file  would  be  sufficient 
to  justiJty  the  proceeding  when  collaterally  attacked.  The 
validity  of  the  mortgage  in  that  case  was  not  questioned, 
and  on  page  363  of  the  opinion  we  find  the  statement  "that 
a  certiflfed  copy  of  the  chattel  mortgage  which  had  at- 
tached thereto  the  proper  certificate,  was  properly  intro- 
duced in  evidence  under  section  408  of  the  Code  of  Civil 
Procednre.^ 
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In  First  Nat  Bank  of  Wilber  v.  Ridpath,  47  Neb.  99, 
the  court  said  that  "a  mortgage  properly  certified  to  by 
the  county  clerk  as  a  copy  of  the  instrument  on  file  in  his 
office,  was  compet<^nt  evidence  under  section  408  of  the 
Code."  But  in  that  case  the  execution  of  the  mortgage 
was  not  in  question. 

In  the  case  of  Equitable  Building  d  Loan  Ass'n  t?.  Bid- 
welly  60  Neb.  169,  it  was  held  that  a  certified  copy  of  the 
articles  of  incorporation  of  a  building  and  loan  associa- 
tion was  primary  proof  of  the  right  of  such  association  to 
transact  business. 

In  dough  v.  I^itatc^  7  Neb.  320,  we  said  that  a  certified 
copy  of  the  stenographor's  report  of  the  trial  might  be 
introduced  in  evidence. 

In  BroumeU  v.  Fuller ^  54  Neb.  586,  it  was  held  that  "in 
cases  where  the  clerk  of  the  district  court  is  authorized  to 
settle  bills  of  exeet^ptions,  the  act  may  be  performed  by  a 
deputy,  it  not  being  shown  that  the  principal  is  absent," 
and  leave  was  given  to  file  an  affidavit,  which  it  was 
claimed  was  not  properly  made  a  part  of  the  bill  of  ex- 
ceptions. 

In  Missouri  P.  R.  Go.  v.  Baier^  37  Neb.  235,  the  question 
was  as  to  the  admissibility  of  a  certified  copy  of  the  letters 
of  administration  issued  under  the  order  of  the  county 
court  It  was  held  that  such  copy  was  admissible  under 
section  408  of  the  Code  of  Civil  Procedure.  These  are  the 
cases  decided  by  this  court  which  are  cited  by  counsel  in 
support  of  his  contention,  and  it  will  be  observed  that  in 
none  of  them  was  the  direct  question  involved  herein 
under  consideration.  Many  cases  from  other  jurifidic- 
tions  are  cited  in  support  of  this  contention,  but  none  of 
them  touch  the  point  under  consideration,  and  it  may  be 
conceded  that  all  of  them  state  the  law  correctly,  yet  they 
do  not  go  to  the  extent  of  holding  that  a  certified  copy  of 
an  instrument  has  any  more  probative  force  than  the 
original.  We,  therefore,  adhere  to  the  rule  as  heretofore 
stated. 
It  is  further  urged  that  a  certified  copy  of  the  official 
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bond  was  actually  re»?eived  in  evidence.  This  is  true,  as 
disclosed  by  the  record,  and  yet  it  was  insufficient  to  prove 
the  execution  and  delivery  of  the  original  bond  on  which 
the  action  was  brought,  and  it  was  not  sufficient  to  sus- 
tain a  judgment  against  the  sureties  under  the  issues  in 
this  case. 

2.  The  plaintiff  further  contends  that  so  much  of  our 
opinion  as  holds  that  the  sheriff  making  a  judicial  sale 
of  real  property  is  the  sole  custodian  to  the  fund  derived 
from  such  sale,  between  the  date  thereof  and  the  date  of 
confirmation,  and  upon  the  happening  of  the  latter  event 
it  is  his  duty  to  pay  the  money  to  the  person  or  persons 
entitled  thereto,  is  erroneous.  We  adhere  to  this  state- 
ment, because  it  is  in  direct  conformity  to  the  statute 
relating  to  such  sales. 

It  is  further  contended,  under  this  subdivision,  that 
when  the  sheriff  paid  the  money  to  the  clerk  of  the  court, 
the  principal  defendant  herein,  notwithstanding  the  stat- 
ute, the  clerk  received  the  money  by  virtue  of  his  office; 
in  other  words,  that  there  was  a  payment  into  court,  and 
the  clerk,  together  with  the  sureties  on  his  bond,  became 
charged  with  the  duty  of  accounting  for  and  paying  the 
money  over  to  the  plaintiff.  The  rehearing  in  this  case 
was  granted  because  the  court  was  in  some  doubt  as  to 
whether  or  not  the  opinion  was  correct  on  this  point. 
But  for  the  reason  that  our  former  judgment  must  be  ad- 
hered to  upon  other  grounds,  it  is  unnecessary  to  further 
consider  this  point. 

3.  It  is  contended  that  when  the  principal  defendant, 
Abrams,  made  his  tender  in  court,  he  thereby  acknowl- 
edged the  indebtedness.  This  doctrine  is  not  questioned 
in  our  opinion,  but  it  is  stated  therein  tliat  such  tender 
does  not  impair  the  defense  of  the  sureties.  We  think 
this  is  a  correct  statement  of  the  law.  The  sureties  were 
making  sejmrate  defenses  for  themselves,  while  the  prin- 
cipal was  defending  for  himself  alone,  and  his  tender 
would  not  bind  the  sureties  unless  they  participate<l 
therein.    Again,  such  tender,  so  far  as  Abrams  was  con- 
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cerned,  only  admitted  that  he  had«  received  the  money 
and  vrsiB  liable  for  it  as  bailee. 

4.  There  is  another  reason  why  we  should  adhere  to 
our  former  decision,  which  is  that  the  record  is  silent  as 
to  whether  or  not  the  judicial  sale,  under  which  the 
money  sought  to  be  recovered  was  paid  to  the  sheriff  or 
the  clerk,  was  ever  confirmed.  Without  proof  of  confir- 
mation, the  plaintiff  in  a  foreclosure  suit  is  not  entitled 
to  recover  the  money  bid  at  the  sale,  no  matter  in  whose 
hands  it  may  be.  In  Trompcn  v.  Hammond^  61  Neb.  446, 
it  was  held  that  before  a  plaintiff  can  recover  the  pro- 
(•(hmIs  of  a  judicial  sale  on  his  decree,  he  must  show  his 
right  thereto  by  proving  the  confirmation  of  the  sale  by 
the  court.  Tliat  this  is  a  correct  statement  of  the  law 
there  can  be  no  doubt.  The  sale  in  this  case  amounted 
to  nothing  more  than  a  bid  or  offer  to  purchase  the  land, 
an  acceptance  thereof  by  the  sheriff,  and  a  payment  of 
(he  money  into  his  hands  to  await  the  approval  of  the 
court.  Without  such  approval  and  a  confirmation  of  the 
sale,  it  would  be  the  duty  of  4  sheriff  to  return  the  money 
to  the  bidder;  and  until  the  sale  was  confirmed  by  the 
court,  and  the  sheriff  ordered  to  make  a  deed  to  the  pur- 
chaser, the.  plaintiff  was  not  entitled  to  the  money,  or 
any  pai't  of  it. 

It  follows  that  the  judgment  of  the  district  court  was 
right,  and  should  be  affirmed,  and  we  therefore  recom- 
mend that  our  former  decision  be  adhered  to. 

Glanville  and  Albert,  CC,  concur. 

By  the  Cotirt:  For  the  reasons  stated  in  the  forcing 
opinion,  our  former  judgment  is  adhered  to. 

FOBMEE  JUDGMENT  ADHERED  TO. 

Albert,  C,  concurring. 

I  concur  in  the  conclusion  reached  by  Commissioner 
Barnes  on  the  several  propositions  discussed  by  him.  But 
it  is  not  quite  clear  to  me  that  the  effect  to  be  given  to 
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a  certified  copy  of  an  instrument  as  evidence  is  neces- 
sarily involved  in  this  case.  The  original  bond  was  in- 
troduced in  evidence.  The  certified  copy  was  substituted, 
I  infer  from  the  record,  merely  for  the  purpose  of  pre- 
paring a  bill  of  exceptions,  and  was  not  a  part  of  the 
evidence  before  the  trial  court. 

But  assuming  that  the  certified  copy  was  before  the 
trial  court,  I  concur  with  my  associate  in  the  proposi- 
tion that  its  production  did  not  dispense  with  the  neces- 
sity for  proof  of  the  execution  of  the  original  by  the 
sureties.  Section  408,  Code  of  Civil  Procedure,  upon 
which  the  plaintiflf  relies,  is  as  follows:  "Duly  certified 
copies  of  all  records  and  entries  or  papers  belonging 
to  any  public  <\fflce,  or  by  authority  of  law  filed  to  be 
kept  therein,  shall  be  evidence  in  all  cases  of  e<iual  credi- 
bility with  the  original  records  or  papers  so  filed.''  The 
object  of  that  section  is  not  to  disi)ense  with  proof  of  the 
execution  of  a  private  writing,  but  to  obviate  the  necessity 
of  pro<lucing  public  records  in  court,  which  is  always 
inconvenient,  and  often  impossible,  as  they  are  frequently 
wanted  in  more  than  one  place  at  the  same  time. 

While  the  bond  itself,  or  at  least  a  certified  copy  thereof, 
was  introduced  in  evidence,  there  was  no  proof  of  its  exe- 
cuticm,  and  it  was  receiv(Hl  over  the  objections  of  the 
sureties.  Th(*re  was,  therefore,  no  competent  evidence 
before  the  court  of  the  execution  of  the  bond  by  the  sure- 
ties. It  is  a  familiar  rule  that  where  the  findings  of  a 
trial  court  are  assailed  on  the  ground  that  they  are  not 
sustained. by  sufficient  evidence,  only  competent  evidence 
will  be  regarded.  As  competent  evidence  on  a  vital  point 
in  plaintiff's  case  against  the  sureties  is  wholly  lacking, 
the  findings  and  judgment  in  favor  of  the  sureties  must 
of  necessity  be  affirmed,  regardless  of  the  merits  of  any 
other  proposition  in  the  case. 
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Fairbanks,  Morse  &  Company  v.  City  op  North  Bend. 

Filed  April  9,  1903.    No.  11.787. 

1.  Municipal  Corporation:    Contbagt:    ADVEBTisnro  fob  Bids.    A  cltj 

or  village  can  enter  into  a  valid  contract  for  the  erection  or 
construction  of  any  worlt  authorized  by  section  69,  article  1, 
chapter  14.  Compiled  Statutes,  only  after  it  has  advertised  for 
bids  as  required  by  subdivision  XV  of  such  section,  and  then 
only  with  some  person  in  accordance  with  a  bid  tendered  by  him 
in  response  to  such  advertisement 

2.  Object  of  the  SUtute.     The  object  of  that  subdivision  is  to  invite 
(  comr^tition  and  to  prevent  favoritism  and  fraud;  to  attain  that 

ol :  t  it  is  essential  that  the  bidders,  so  far  as  possible,  be 
r*  <  "^d  on  equal  footing,  and  be  permitted  to  bid  on  substantially 
the  same  proposition,  and  on  the  same  terms: 

3.  Bid  Changed  After  Expiration  of  Time:    Its  Acceptance  Uxac- 

TiioBizLu.  Where  a  bid,  filed  within  the  time  fixed  by  the  adver- 
tisement for  receiving  bids,  is  substantially  changed  and  modified 
after  such  time,  it  is  to  be  regarded  as  a  new  bid,  received  after 
other  competitors,  by  the  terms  of  the  notice,  had  a  right  to 
presume  that  the  contest  was  closed;  consequently,  its  acceptance 
would  be  in  violation  of  the  provisions  of  said  subdivision,  as 
above  construed,  and  would  impose  no  liability  on  either  party. 

4.  Becovery  of  Deposit.    Where  a    bid,  under  the  circumstances  men- 

tioned in  the  preceding  paragraph,  is  accompanied  by  a  deposit, 
as  a  guarantee  that  the  bidder  will  enter  Into  a  contract  in 
accordance  with  the  terms  of  his  bid  if  accepted,  upon  the  re- 
fusal of  the  bidder,  after  his  bid  is  accepted,  to  enter  into  such 
contract,  he  is  entitled  to  a  return  of  his  deposit,  because,  under 
such  circumstances,  such  bid  and  its  acceptance  can  not  be  made 
the  basis  of  a  valid  contract. 

5.  No  Estoppel.     In  an  action  to  recover  such  dei>08it,  the  plaintiff 

is  not  estopped  to  deny  the  validity  of  the  bid  and  its  acceptance, 
nor  does  the  maxim.  Potior  est  conditio  possidentiSt  apply  in  snch 
a  way  as  to  defeat  a  recovery. 

Error  to  llio  district  court  for  Dodge  county:  James  A. 
Grimison,  District  Judge.    Reversed. 

George  L.  Loo  mis  and  D.  L.  Johnson^  for  plaintiff  in 
error. 

E,  F.  Gray  J  contra. 
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The  defendant  city  was  about  to  construct  a  system  of 
waterworks,  and,  to  that  end,  published  a  notice  calling 
for  sealed  bids  on  the  labor  and  material  required  for  such 
purpose.  The  notice  made  reference  to  the  specifications 
on  file  in  the  office  of  the  city  clerk,  which  detailed,  among 
other  things,  a  steam  engine  and  duplex  pump,  and  stated 
that  *T)ids  will  also  be  received  on  20  H.  P.  gasoline 
engine;  also  on  a  triplex  power  pump,  capacity  450,000 
gal.  per  24  hours,  to  be  substituted  for  the  steam  plant." 
It  was  also  stated  in  the  notice  that  bids  would  be  received 
until  7  P.  M.,  June  8,  1899,  and  that:  "Each  bid  must  be 
accompanied  by  a  certified  check  for  |200  on  any  local 
bank  of  this  city  in  favor  of  the  city  of  North  Bend  as  a 
forfeit  in  case  the  work  is  awarded  to  the  bidder  and  he 
should  fail  to  enter  into  contract  and  file  a  good  and  satis- 
factory bond  within  five  days  of  notice  of  awarding  the 
work  to  the  bidder.  The  check  is  to  be  returned  to  the 
bidder  as  soon  as  he  has  complied  with  the  above  re- 
quirements.^' 

Within  the  time  si)ecified  in  the  notice  for  receiving 
bids,  the  plaintiff  filed  a  sealed  bid  on  the  gasoline  engine 
and  triplex  pump;  the  bid  was  accompanied  by  a  certified 
check  for  f  200,  as  required  by  the  teams  of  the  notice.  The 
bid  was  as  follows : 

"Omaha,  June  8, 1899. 
'^City  of  North  Bendj  North  Bend,  Neb. 

"GbntTvBMEN  :  We  hereby  propose  to  furnish  you  the 
following : 

1  22  Actual  H.  P.  Fairbanks-Morse  gasoline  engine 

complete. 
1  450,000  gal.  Gould's  triplex  power  pump 
delivei-ed  and  set  up,  for  the  sum  of  one  thousand  four 
hundred  and  fifty  (?1,450)  dollars. 

"Enclosed  please  find  our  certified  check  for  |200  on 
the  Bank  of  North  Bend,  dated  June  8th,  1899. 

"Yours  truly,         "Fairbanks,  Mobsb  &  Co. , 

"By  Edward  Rbitbr,  Agt.'^ 
40 
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The  bids  were  opened  after  7  P.  M.  of  June  8, 1899,  thore 
being  one  other  bid  on  the  machinery  covered  bj  the  bid 
of  the  plaintiff.  Neither  bid  was  accepted  on  that  day, 
and  the  city  council  adjourned  their  consideration  to  the 
following  day.  On  the  following  day  an  agent  of  the  plain- 
tiff supplemented  its  bid  with  the  following  oflfer  in  writ- 
ing, made  openly  to  the  city  council : 

"North  Bbnd,  Nhb.,  June  9, 1899. 
*^To  the  Hon.  Mayor  &  Members  of  the  City  Comicil  of  the 
City  of  North  Bendy  Neb. 

"Gentlemen  :  In  accordance  with  your  plans  and  spe- 
cifications for  your  city  w^aterworks  and  in  conformity  to 
our  formal  bid  for  power  and  pump,,  we  will  furnish  yon 
one  of  our  actual  twenty-two  {22)  horse  power  Fairbanks- 
Morse  gasoline  engines  of  latest  improved  make,  compieiB 
with  electric  and  torch  igniter  with  5  bbl.  gasoline  supply 
tank  and  all  necessary  fittings.  Also  one  (1)  Gould's 
triplex  power  pump  with  8x12  cyls. — ^guaranteed  capacity 
of  450,000  gals,  of  water,  per  24  hours.  All  to  be  delivered 
and  erected  on  good  and  substantial  foundation  and  con- 
nect same  to  your  suction  and  discharge  pipe,  ready  to  be 
operated  successfully.  The  engine  to  be  furnished  with 
friction  clutch  and  directly  connected  to  the  pump.  Ton 
to  have  tlie  privilege  of  specifying  a  Smith  Vail  trii^ez 
power  pump  with  8x10  cyls.  aB  specified  in  the  bid  of  the 
Fremont  Foundry  and  Machine  Shop  Co.'s  bid,  at  the 
same  price,  you  to  take  the  risk  of  its  being  the  capacity 
required,  this  choice  however  to  be  determined  on  or  be- 
fore June  15,  1899.  All  for  the  sum  of  fourteen  hundred 
and  fifty  dollars  ($1,450)  payable  when  set  up  and  op- 
erates succeKsfully.  Your  acceptance  hereof  and  approval 
of  bonds  afl  required  shall  be  a  conclusion  of  the  c<«tract 
between  ourselves  and  the  city  of  North  Bend,  Neb. 

"Accepted  as  hereinbefore  stated  this  date. 

"Faibbanks-Mobsb  &  Co., 
"Per  Henry  Copfebn,  Salesma/ik 

"J.  O.  NbwsoN^  City  Clerk. 

"HUOH  ROBBETSON,  MoyOT.^^ 


Vol.  68]  JANUARY  TERM,  1903.  563 

Fairbanks,  Morse  &  Co.  t.  City  of  North  Bend. 


Thereafter,  on  the  same  day,  the  defendant  accepted  the 
plaintiff's  bid,  as  supplemented  and  modified  by  the  open 
bid  made  by  the  agent  of  the  plaintiff  on  the  9th  day  of 
June,  1899.  Some  negotiations  followed,  looking  to  the 
execution  of  a  formal  contract  between  the  parties  cover- 
ing the  offer  of  the  plaintiff  to  furnish  the  machinery,  and 
the  acceptance  of  such  offer  by  the  defendant.  It  is  un- 
necessary, we  think,  to  follow  those  negotiations.  It  will 
suffice  to  say  that  the  plaintiff  finally  refused  to  execute 
a  contract  which  the  defendant  had  caused  to  be  prepared, 
insisting  that  its  terms  were  more  onerous  than  was  justi- 
fied by  the  terms  of  the  bid  and  the  published  notice.  The 
defendant  refused  to  modify  its  terms,  and  negotiations 
were  broken  off,  and  the  defendant  readvertised  for  bids. 
The  plaintiff  afterward  demanded  a  return  of  its  deposit, 
but  the  demand  was  refused.  The  plaintiff  then  brought 
this  action  against  the  defendant  for  the  amount  of  such 
deposit.  The  defendant  answered,  setting  up  the  refusal 
of  the  plaintiff  to  enter  into  a  contract  in  accordance  with 
the  terms  of  its  bid,  and  consequent  damages.  It  was  con- 
clusively shown  that  such  damages  exceeded  the  amount 
of  the.  deposit.  The  court  directed  a  verdict  for.  the  de- 
fendant, and  gave  judgment  accordingly.  The  plaintiff 
brings  error. 

In  the  forgoing,  we  have  not  attempted  to  set  out  all 
the  facts  in  this  case;  on  the  contrary,  we  have  purposely 
eliminated  therefrom  everything  which  does  not  bear  on 
one  question  ucged  by  the  plaintiff,  which  we  consider 
decisive  of  this  case,  and  that  is,  was  the  defendant  bound 
by  the  acceptance  of  its  bid  on  the  9th  day  of  June,  1899? 
Before  considering  that  question,  it  may  be  well  to  say 
that  the  authority  of  the  plaintiff's  agent  who  made  the 
supplemental  bid  on  that  day  is  denied  by  the  plaintiff. 
But  in  our  view  of  the  case,  we  do  not  deem  it  best  to  go 
into  the  question  of  the  agent's  authority  in  that  behalf, 
and  for  present  purposes  we  shall  assume  that  he  was 
duly  authorized. 

Subdivision  XV,  section  69,  article  1,  chapter  14,  Oom- 
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pilcMl  Statutes  (Annotated  Statutes,  8726),  so  far  as  ma- 
terial at  present,  is  as  follows : 

^*That  all  contracts  for  the  erection  or  construction  of 
any  such  work,  or  any  part  thereof,  shall  be  let  to  the 
lowest  responsible  bidder  therefor,  upon  not  less  than 
twenty  days'  public  notice  of  the  terms  and  conditiona 
upon  which  the  contract  is  to  be  let,  having  been  given  by- 
publication  in  a  newspaper  published  in  said  city  or  vil- 
lage,   •    •    •" 

It  will  be  (conceded,  we  think,  that  valid  contracts,  of  the 
character  mentioned  in  that  portion  of  the  statute  quoted, 
can  be  made  by  the  city  only  after  it  has  advertised  for 
bids,  and  then  only  with  some  person  in  accordaoce  with 
a  bid  tenden>d  by  him  in  response  to  such  advertisement 
Fulton  V.  City  of  Lincoln^  9  Neb.  358;  State  v.  Saline 
County y  19  Neb.  253;  People  v.  Commissioners  of  Buffalo 
County,  4  Neb.  150;  State  v.  York  County,  13  Neb.  57; 
State  V.  Cornell,  52  Neb.  25,  37.  The  object  of  the  stat- 
utory provision  under  consideration  is  to  invite  competi- 
tion and  prevent  favoritism  and  fraud.  State  v,  York 
County,  supra.  To  attain  that  object  it  is  essential  that 
I  he  bidders,  so  far  as  possible,  be  put  on  terms  of  perfect 
equality,  ajid  that  they  be  permitted  to  bid  on  substantially 
the  same  proposition,  and  on  the  same  terms.  In  the 
present  case  the  notice  required  the  bids  to  be  filed  by 
seven  o'clock  of  June  8,  1899.  Every  bidder  had  a  right 
to  presume  that  no  bids  would  be  received  after  that  time. 
The  plaintiff's  bid,  which  had  been  filed  within  that  time, 
was  never  accepted  as  made;  the  bid  that  was  accepted 
was  that  bid  as  materially  changed 'and  modified  by  the 
supplemental  bid  filed  on  the  9th  day  of  June,  and  after 
the  time  fixed  by  the  notice  for  receiving  bids.  Under  such 
circumstances  the  bid  which  was  accepted  can  be  regarded 
in  no  other  light  than  as  a  new  bid,  and  as  one  made  afttf 
all  other  conipetitiors,  by  the  terms  of  the  notice,  had  been 
given  to  understand  that  further  bids  would  not  be  re- 
ceived. The  bidders,  consequently,  were  not  on  equal 
terms,  and  were  not  bidding  on  the  same  proposition,  aa 
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will  be  seen  by  a  comparison  of  the  original  bid  and  the 
supplementaJ  bid  with  the  notice.  In  other  words,  the 
purpose  of  he  statute,  to  invite  competition  and  prevent 
favoritism  and  fraud,  w^ould  be  completely  thwarted,  were 
a  bid,  under  such  circumstances,  to  be  upheld.  It  seems 
clear  to  us  that  by  the  acceptance  of  plaintiff's  bid,  the 
parties  were  placed  in  no  different  position  than  they 
would  have  occupied,  had  all  the  bids  filed  within  the  time 
fixed  by  the  notice  been  rejected,  and  the  defendant,  with- 
out readvertising,  had  accepted  a  new  bid,  filed  by  the 
plaintiff  after  that  time. 

But  now  the  question  arises  whether  the  plaintiff  is 
estopped  to^  deny  the  legality  of  the  proceedings  under 
which  its  bid  was  accepted.  We  do  not  think  it  is.  Mu- 
tuality is  of  the  essence  of  an  estoppel.  That  being  true, 
it  would  follow  that  if  the  plaintiff  is  estopped  to  deny 
the  l^alitv  of  such  proceedings,  the  defendant  is  also 
estopped  to  do  so.  If  that  be  true,  then,  in  the  light  of 
the  cases  hereinbefore  cited,  the  defendant  could  have 
been  compelled  by  mandamus  to  enter  into  a  contract  with 
the  plaintiff,  in  accordance  with  the  bid.  In  other  words, 
a  court  would  have  compelled  the  defendant  to  enter  into 
a  contract  in  disregard  of  mandatory  provisions  of  the 
statute.  The  bare  statement  of  that  proposition  carries 
with  it  its  obvious  refutation. 

Neither  does  the  maxim,  Potior  est  conditio  poaaidentiSy 
apply  in  this  case.  There,  is  no  evidence  that  the  plaintiff's 
bid  was  made  or  accepted  with  any  intention  to  evade  the 
statute,' or  to  make  a  contract  contrary  to  law;  nor  have 
we  any  reason  to  think  it  waA.  But,  had  it  been  made 
and  accepted  with  that  end  in  view,  the  most  that  could 
be  said  of  the  transaction  would  be  that  it  was  an  agree- 
ment to  enter  into  an  illegal  contract.  The  plaintiff  re- 
fused to  carry  out  its  part  ojf  the  agreement  It  is  the 
policy  of  the  law  to  encourage  the  abandonment  of  an 
illegal  project.  Consequently,  it  has  been  held  that  where 
one  o^^the  i)arties  to  an  illegal  contract  pays  money 
thereon  to  the  other,  he  may  recover  it  back  before  the 
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eontract  is  executed,  hnt  not  afterwards.  Smith  v.  Bick- 
kiore^  4  Taunt.  (Eng.)  474;  Tappenden  v.  Randall,  2  Bos. 
&  Pul.  (Eng.)  467;  Lowry  v.  Botirdieu^  2  Doug.  (Eng.) 
468 ;  White  v.  Franklin  Bank,  22  Pick.  (Mass. )  181 ;  Sprifig 
Company  v.  Knowltonj  108  U.  S.  49.  Hence,  putting  the 
worst  possible  construction  on  the  conduct  of  the  parties 
looking  towards  the  making  of  an  illegal  contract,  they 
stopped  short  of  the  consununation  of  any  illegal  pur- 
pose, and  the  plaintiff  is  entitled  to  a  return  of  the  deposit 
It  is  recommended  that  the  judgment  of  the  district 
court  be  reversed  and  the  cause  remanded  for  further  pro- 
ceedings according  to  law. 

DuPFiB,  C,  concurs. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
the  cause  remanded  for  further  proceedings  according  to 
law. 

Reversed  and  remanded. 


Fred  Herman  v.  Albert  Bbck^  Administrator  op  thb 
Estate  of  Wencil  Bbgk^  Deceased. 

Pitted  Apbil  9,  1903.    No.  12,664. 

1.  Probate  Court:  EhiROB  PRocEaEDmos.    Error  wiU  Ue  from  an  order  of 

the  county  court,  allowing  a  claim  against  the  estate  of  a  de- 
cedent, although  no  answer  or  objections  were  filed  against  the 
claim,  and  the  order  was  made  In  the  absenoe  of  the  admin-  < 
istrator. 

2.  Administrator  Aloive  May  FroMcute.    Error  from  siidi  order  vaj 

be  prosecuted  by  the  administrator  alone. 

3.  Beview:  Bnx  of  Exceptions.    Where  error  afflrmatiyely  appears  on 

the  face  of  the  record  proper,  a  bill  of  exceptions  is  unnecessary 
to  obtain  a  review  of  such  errors. 

Error  to  the  district  court  for  Saline  county:    Obobgi 
W.  Stubbs^  District  Judob.   Affirmed. 
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Robert  8.  Mockett  and  Orpheits  B.  Polk,  for  plaintiflE  in 
error. 

J.  H.  Ghrimm  and  J.  J.  Qriinm^  contrd. 

Albert,  O. 

The  plaintiff  in  error  asks  the  reversal  of  a  judgment  of 
the  district  court,  reversing  an  order  of  the  county  court, 
allowing  a  claim  against  the  estate  of  which  the  defendant 
in  error  is  administrat^or. 

A  considerable  portion  of  the  argument  of  the  plaintiff 
in  error  is  directed  to  the  proposition  that  error  will  not 
lie  from  a  judgment  rendered  by  default.  That  proposi- 
tion, whatever  its  merits,  has  no  application  to  this  case. 
The  order  reversed  by  the  district  court  was  one  allowing 
«  claim  against  the  estate  of  a  deceased  person.  In  such 
cases  there  can  be  no  such  thing  as  a  judgment  by  default 
against  the  administrator.  He  is  always  in  court,  con- 
structively at  least,  for  the  puriM)ses  of  such  claims,  when 
they  are  regularly  reached  for  hearing,  and  no  formal  or 
written  answer  thereto  is  reciuired.  If  his  actual  presence 
is  required,  the  court  has  the  means  at  hand  to  enforce  it. 

It  is  next  urged  that  the  defendant  in  error  should  have 
applied  to  the  county  court  for  a  vacation  of  the  judg- 
ment, under  the  provisions  of  section  602,  Code  of  Civil 
Procedure,  instead  of  applying  to  the  district  court  for  its 
reversal  on  error.  One  answer  to  this  is  that  the  error 
which  justifies  the  judgment  of  reversal  in  the  district 
court,  namely,  that  the  amount  is  excessive,  is  not  one  of 
the  grounds  enumerated  in  that  section  for  the  vacation 
of  a  judgment  or  order. 

It  is  next  argued  that  an  administrator,  as  such,  can 
not  prosecute  error  from  an  order  of  the  county  court  al- 
lowing a  claim  against  the  estate,  and  that  his  remedy 
by  appeal  is. exclusive.  That  error  will  lie  from  such  an 
order  is  clear  from  section  580,  Code  of  'Civil  Procedure, 
and  from  Rogers  v.  Redick,  10  Neb.  332.  The  plaintiff 
in  error  appears  to  concede  this,  but  contends  that  it  will 
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lie  only  in  behalf  of  "the  real  pai'ties  in  interest,"  namely, 
the  heirs  of  the  intestate.  In  support  of  this  contention 
he  cites  Merrick  v.  Kennedy^  46  Neb.  26i,  where  it  was 
held  that  an  executor,  as  such,  can, not  prosecui^e  an  ap- 
peal from  a  final  order  of  distribution  made  by  the  county 
court,  where  he  is  not  pecuniarily  affected  by  such  order. 
That  case  is  not  in  point  It  turned  on  a  construction  of 
section  304  of  chapter  23,  Compiled  Statutes  (Annotated 
Statutes,  5158),  which  relates  specifically  to  appeals  from 
an  order  of  distribution,  and  confines  the  right  of  appeal 
in  such  cases  to  persons  aggrieved  by  such  order.  Under 
the  facts  stated  in  that  case,  this  court  held  that  the  ex- 
ecutor could  not  be  pecuniarily  injured  by  the  particular 
order  complained  of,  and  therefore  he  was  not  aggrieved 
thereby.  In  cases  like  the  present  the  administrator  is 
charged  with  the  duty  of  protecting  the  estate  against 
unjust  claims  and  demands.  He  is  the  representative  of 
every  person  interested  in  the  estate,  and,  as  such,  has  tie 
undoubted  right  to  test  the  accuracy  of  the  judgments 
and  orders  of  the  county  court,  in  the  allowance  of  claims 
against  the  estate,  either  by  appeal  or  en'or. 

It  is  next  urged  that  there  was  no  bill  of  exceptions  be- 
fore the  district  court,  and  that  there  is  none  here.  A 
bill  of  exceptions  is  only  necessai'y  where  the  error  com- 
plained of  does  not  otherwise  api)ear.  One  of  the  errors 
assigned  in  the  district  court  was,  in  effect,  that  the  amount 
allowed  was  excessive.  The  basis  of  the  claim  allowed 
was  a  balance  of  J212.50,  due  on  account,  December  1, 
1886.  On  this  claim  it  would  appear  that  a  payment  of 
|1  had  been  made  at  three  different  times.  The  amount 
found  due,  and  allowed  on  the  claim  up  to  October  15, 
1890,  was  f628.65.  This  amount,  over  and  above  the 
original  balance,  is  made  up  exclusively  of  interest,  com- 
puted at  10  per  cent,  per  annum,  and  compounded  at  in- 
tervals. These  facts  appear  of  record,  and  show  conclu- 
sively that  the  amount  allowed  is  grossly  in  excess  of  the 
amount  actually  due,  if  any,  and  of  themselves  justify  the 
judgment  of  the  district  court. 
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It  is  recommended  that  the  judgment  of  the  district 
court  be  affirmed. 

DuFFiB  and  Ambs^  CO.,  coricur. 

By  the  Court:    For  the  reasons  stated  in  the  forgoing 
opinion,  the  judgment  of  the  district  court  is 

Affibmbd. 


Gyrus  Qrhbk  bt  al.  t.  Dorsby  MoDaniel  et  au 

Feued  Apbil  9,  1903.    No.  12,637. 

1.  Attorney  Fee:   Statute  of  Limitations.    On  the  facts  stated,  T^ekL 

that  an  attorney's  claim  for  services  was  barred  by  the  statute 
of  limitations. 

2.  Attorney's  Lien  on  Judgment:   Rbyivob:    Intervention.    An  attor- 

ney at  law  having  a  lien  on  a  judgment  may  intervene  in  pro- 
ceedings to  revive  such  judgment,  and  is  entitled  to  a  revivor 
thereof  in  his  own  name  to  the  extent  of  his  lien. 

S.  Error  Without  Prejudice.  That  the  court,  in  such  proceedings, 
renders  a  judgment  in  favor  of  the  attorney  and  against  the  judg- 
ment debtor  for  the  amount  of  the  lien,  instead  of  entering  an 
order  of  revivor  in  the  name  of  the  attorney  to  that  extent,  is 
without  prejudice  to  the  judgment  debtor. 

4.  Sovivor:  Notigb  of  Lien  to  Jxtdgment  D^tob.  The  commencement 
of  proceedings,  of  which  the  judgment  debtor  has  notice,  to  en- 
force such  lien,  while  a  sufficient  amount  of  the  judgment  re- 
mains unpaid  to  cover  it,  is  sufficient  notice  of  the  lien  to  the 
Judgment  debtor. 

Error  to  the  district  court  for  Douglas  county :    Lbb  S. 
EsTELLB^  DiSTRiOT  JuDGB.    Affirmed  in  part. 

D.  W.  Merrow  and  H.  W.  Petmookj  for  plaintiflfg  in 
error. 

John  T.  CatherfTj  contra^ 

Albert,  0. 

On  the  1st  day  of  November,  1893,  Dorsey  McDaniel 
and  Winfield  P.  Scott  recovered  a  judgment  against  Gyrus 


J 
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Greek  in  the  district  court  for  Douglas  county.  Afterward, 
in  the  same  year,  John  T.  Gathers,  Esquire,  the  attorney 
who  conducted  the  litigation  on  behalf  of  the  judgment 
creditors,  filed  a  lien  on  the  judgment  for  services  as  an 
attorney,  rendered  in  the  case.  In  1901  proceedings  were 
instituted  to  revive  the  judgment,  which  had  l)ecome 
dormant.  The  motion  to  revive  was  denied,  on  what 
ground  the  record  does  not  disclose.  Mr.  Gathers,  the 
holder  of  the  attorney's  lien,  then  asked  and  obtained 
leave  to  intervene,  and  on  the  4th  day  of  May,  1901,  filed 
his  petition  of  intervention,  which,  omitting  the  formal 
parts  and  the  portions  stricken  out  on  the  order  of  the 
court,  is  as  follows : 

"Now  comes  John  T.  Gathers,  intervener,  who  obtained 
leave  of  the  court  to  intervene  herein  and  files  this  his 
petition  of  intervention  and  for  cause  of  action  says  and 
alleges : 

"1st  That  he  is  an  attorney  at  law  practicing  his  pro- 
fession in  Douglas  county,  Nebraska,  and  has  been  for 
more  than  ten  years  last  past  and  that  on  or  before  the 
4th  day  of  October,  1892,  he  was  employed  by  the  plain- 
tiffs in  the  above-stated  case  to  bring  suit  against  Cyrus 
Greek,  the  above-named  defendant,  and  did  bring  suit  as 
will  be  seen  by  record  in  the  above-stated  case,  and  pros- 
ecuted the  same  to  judgment  against  the  said  Gyrus  Greek; 
and  that  on  or  about  the  2d  day  of  November,  1893,  upon 
the  finding  of  a  jury  a  judgment  was  entered  in  favor  of 
the  plaintiffs  in  the  sum  of  |3,925.61  damages  and  192.93 
costs. 

"2d.  This  plaintiff  agreed  to  pay  this  intervener  for  his 
services  rendered  in  prosecuting  said  action  to  judgment, 
and  the  same  were  valuable,  and  are  worth  the  sum  of 
f  lySOO,  no  port  of  which  has  been  paid. 

"second  oausb  op  AonoN. 
"This  intervener  further  says  and  alleges  for  second 
cause  of  action  that  he  expended  in  money  for  and  on  be- 
half of  the  plaintiffs  and  at  their  direction  the  sum  of  |75 


Vol.68]  JANUAHY  TEJ{M,  1J)()S.  571 


Greek  v.  McDaniel. 


in  cost  and  expenses  in  pros<*cuting  the  siiid  action  to  judg- 
ment; that  said  sum  has  not  been  paid  to  him  and  is  all 
due  and  owing. 

"This  inteiTener  further  says  and  alleges  that  on  or 
about  the day  of  November,  1893,  he  fthnl  an  attor- 
ney's lien  in  the  above-stated  ease  in  the  sum  of  $1,575 
for  legal  services  rendered  and  money  expcnd(»d  in  above- 
stated  case,  the  filing  of  which  aJl  jxirties,  both  plaintiffs 
and  defendant,  had  due  notice. 

"2d.  This  intervener  further  says  and  alleges  that  said 
judgment  became  dormant  and  pr(K*eedings  were  had  to 
revive  the  same,  and  this  inter\'ener  was  given  leave  to 
revive  said  judgment  to  the  extent  of  his  attoniey's  fees 
and  money  exi)endedj  as  will  be  seen  by  reference  to  record 
in  the  above-stated  case." 

It  does  not  appear  that  McDaiiiel,  one  of  the  judgment 
creditors,  entered  any  appearance  in  thv'  proccH^lings.  His 
eoplaintiff  and  the  judgment  debtor  answered  sep^irately, 
pleading  the  statute  of  limitations.  At  the  conclusion  of 
the  testimony,  the  court  directed  a  verdict  for  th<»  inter- 
vener against  both  the  judgment  creditors  and  the  judg- 
ment debtor  for  the  amount  claimed,  with  interest  tln^reon 
from  the  date  of  the  filing  of  the  li<»n,  and  gave  a  money 
judgment  accordingly.  The  parties  pleading  to  the  peti- 
tion of  intervention,  prosecute  separate  petitions  in  error 
to  this  court. 

It  is  difficult  to  determine  upon  what  theory  the  peti- 
tion of  intervention  was  drawn.  It  purports  to  state  two 
causes  of  action;  one  against  the  judgment  creditors  for 
services  rendered;  the  other  against  all  the  parties  for  a 
revivor  of  the  judgment  in  favor  of  the  intervener  to  the 
extent  of  his  lien.  As  to  the  former,  the  statute  of  limita- 
tions appears  to  be  a  complete  bar,  and  should  have  been 
sustained.  In  reaching  this  conclusion  we  have  not  over- 
looked the  rule  that,  ordinarily,  the  authority  of  an  at- 
torney employed  to  prosecute  a  suit  continues,  by  virtue 
of  the  original  retainer,  until  its  final  detemiinaticm,  and 
the  statute  of  limitations  does  not  begin  to  run  against 
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his  claim  for  services  until  his  relation  as  attorney  to  the 
suit  is  ended.  But  tJiat  rule  has  no  application  to  tiis 
case.  The  petition  allies  an  express  contract  to  pay  a 
specific  sum  for  the  services  therein  mentioned.  Those 
services,  on  the  face  of  the  petition,  appear  to  have  been 
rendered  almost  eight  years  before  these  proceedings  were 
commenced.  When  tliose  services  were  rendered,  the  in- 
tervener's right  of  action  therefor  accrued.  The  pleadings 
aver  no  payment  or  other  fact  that  would  interrupt  the 
running  of  the  statute.  Consequently,  that  cause  of  BtO 
tion  is  baiTed.  This,  of  course,  does  not  reverse  the  judg- 
ment as  to  the  judgment  creditor,  McDaniel,  who  did  not 
plead  to  the  petition. 

As  to  the  other  cause  of  action,  the  statute  of  limitationfl 
does  not  run  against  proceedings  to  revive  a  dormant  judg- 
ment, as  such  proceedings  are  but  a  continuation  of  the 
proceedings  in  which  the  judgment  was  obtained,  and, 
to  the  extent  of  his  lien,  the  intervener  had  the  same 
right  to  revive  the  judgment  as  the  original  judgment 
creditors. 

It  is  urged  that  no  notice  of  the  lien  was  given.  The 
filing  of  the  petition  of  inteiTention  was  in  itself  sufficient 
notice  of  tlie  lien,  so  long  •as  it  does  not  appear  that  the 
judgment  debtor  had  previously  paid  the  judgment 

It  will  be  obseiTed,  however,  that  the  court  entered  a 
money  judgment  against  the  judgment  debtor  for  the 
amount  of  the  lien,  instead  of  an  order  for  revivor.  This, 
however,  goes  to  the  form  and  not  to  the  substance.  As 
before  stated,  the  application  for  revivor  was  denied  as  to 
the  judgment  creditors.  The  practical  effect  of  a  judg- 
ment in  favor  of  the  intervener  and  against  the  judgm^* 
debtor  is  precisely  the  same  as  an  order  reviving  the  ong- 
inal  judgment  in  favor  of  the  intervener  to  the  extent  of 
his  lien.  That  being  true,  we  see  no  good  reason  why  the 
judgment  against  the  original  judgment  debtor  should  not 
stand. 

It  is  therefore  recommended  that  the  judgment  of  the 
district  court  as  to  Cyrus  Greek  be  affirmed,  and  as  w 
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Winfield  P.  Scott,  reversed,  and  the  cause  remanded  for 
farther  proceedings  according  to  law. 

DuPFiB  and  Ambs^  CO.,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  as  to  Cyrus 
Greek  is  affirmed,  and  as  to  Winfield  F.  Scott,  reversed, 
and  the  cause  remanded  for  further  proceedings  according 
to  law. 

Appiemed  in  paet. 


EBNBST  CbBWISONj  APPHLIiANT,  V.   EaEL  H.   ObMCHLBGAL 
ET  AL.^  APPEZLLEQQfi. 

FtLXD  AfbUi  22,  1903.    No.  9,767. 

The  decision  in  Chimett  v,  Meyers,  65  Neb.  287,  which  involved  a  similar 
state  of  facts,  is  approved  and  followed  in  this  case. 

Appbal  from  the  district  court  for  Antelope  county: 
John  S.  Robinson^  District  Judge.    Affirmed, 

Oho/rles  Riley  and  6\  C.  Flcmshurg,  for  appellant 
William  V.  Allen  and  WilUs  E.  Reed,  contra. 

Sedgwick^  J. 

The  facts  in  this  case  are  in  all  respe^^ts  similar  to  thos<^ 
involved  in  the  case  of  Oarnett  v.  Meyern,  65  Neb.  287,  de- 
cided at  this  term.  In  that  case  it  was  held  that  provisions 
in  r^^rd  to  the  indebtedness  itself  which  are  inserted 
in  a  mortgage  executed  contemporaneously  i;\ith  the  note, 
must  be  construed  with  the  note,  and  if  the  contract,  so 
construed,  is  not  negotiable,  the  maker  of  the  mortgage, 
without  notice  of  any  assignment  thereof,  may  pay  the 
same  to  the  original  payee  in  the  mortgage,  and  is  there- 
upon entitled  to  a  satisfaction  of  the  mortgaga 
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For  the  reasons  stated  in  the  opinion  in  that  case  the 
judgment  of  the  district  court  is 

Affirmed. 


ALFttED  Millard,  Trustee,  bt  al.,  appellants,  v.  Bebtha 
Wdgner  et  al.,  appellees. 

Filed  April  22,  1903.    No.  11,837. 

1.  Unrecorded  Contract:   Notice:    Subsequent  iNCUMBitANCEB.    IndOB> 

ing  an  eighty-acre  tract  with  other  land,  with  a  post  and  wire 
fence,  and  using  the  same  for  pasturing  cattle,  is  sufficient  notice 
of  the  rights  of  a  purchaser  who  holds  it  by  an  unrecorded  am- 
tract  to  put  a  subsequent  incumbrancer  on  inquiry  as  to  the 
purchaser's  rights. 

2.  Evidence.     Evidence  examined,  and  held  sufficient  to  sustain  tht 

findings  and  Judgment  of  the  trial  court 

Appilvl  from  the  district  court  for  Merrick  county: 
Jambs  A.  Grimison^  Districjt  Judge.    Afftrmed, 

Arthur  C.  Wakelcy  and  William  T.  Thompson,  for  ap- 
pellant. 

George  W.  Ayres  and  J.  W.  Sparks^  contra. 

Sedgwick,  J. 

This  action  was  begun  in  the  district  court  for  Merrick 
ccmnty  by  the  plaintiffs,  Alfred  Millard  et  al^  to  foreclose 
a  inortfrajre  upon  eighty  acres  of  land.  The  trial  resulted 
in  fiiuliiigs  and  decree  in  favor  of  the  defendant  Bertha 
\V^\i::m^r,  from  >vhi(*h  the  plaintiffs  have  appealed  to  this 
court.  July  10,  1SS3,  one  Taylor,  who  was  then  the  owner 
of  this  laiul,  conveyed  it  by  mortgage,  together  with  an- 
otlK^r  tnut  of  120  acres  in  the  same  township,  and  other 
lands,  to  the  Omaha  Savings  Bank,  to  secure  the  paymait 
of  a  note  for  SFir>,000.  This  mortgage  was  immediately 
pla(*ed  upon  r(>cord.  In  September,  1886^  Taylor  con- 
tracted to  sell  eighty  acres  in  question  to  tbe  defe^clwt'* 


Vou  68]  JANUARY  TEEM,  1903.  575 


Millard  v.  Wegner. 


husband,  who  then  i)aid  a  part  of  the  purchase  price.  It 
does  not  appear  whether  the  contract  was  oral  or  in  writ- 
ing. Prior  to  1891  and  during  that  year,  Taylor  paid  the 
said  note,  principal  and  interest,  except  J900  and  the  land 
embraced  in  the  said  mortgage,  except  the  two  tracts  above 
named,  was  released  therefrom.  In  August,  1891,  Taylor 
mortgaged  the  120-acre  tract  of  land  to  the  Commercial 
National  Bank  to  secure  the  payment  of  |3,540.35.  This 
mortgage  was  subject  to  the  first  mortgage  above  described, 
and  was  recorded  on  the  5th  day  of  September,  1891,  but 
the  deed  to  the  80-acre  tract  to  this  defendant  wag  not  re- 
corded until  March  9,  1898.  The  first  mortgage  was  sold 
and  assigned  to  one  Davis,  and  by  her  afterwards,  on  the 
24th  day  of  December,  1898,  to  the  plaintiff  Alfred  Mil- 
lard, as  trustee  for  the  Commercial  National  Bank.  On 
August  31, 1901,  payments  having  been  made  on  the  second 
mortgage,  and  there  being  still  due  the  sum  of  $1,895,  the 
Commercial  National  Bank  bought  Taylor's  equity  in  the 
120-acre  tract  of  land,  released  its  mortgage  thereon,  and 
sold  the  land  and  applied  the  proceeds  of  the  sale  upon  the 
second  mortgage.  Upon  these  facts  the  defendant  insists 
that  the  proceeds  of  the  sale  of  the  120-acre  tract  should 
have  been  applied  upon  the  first  mortgage,  thus  releasing 
her  land  from  the  lien  of  that  mortgage.  This  contention 
appears  to  depend  upon  the  question  of  notice  to  the  sav- 
ings bank,  at  the  time  it  took  the  second  mortgage,  of  the 
rights  of  the  defendant  in  the  80-acre  tract.  If  Taylor,  at 
the  time  of  giving  that  mortgage,  had  been  the  owner  of 
the  80-acre  tract,  the  holder  of  the  first  mortgage,  having 
two  funds  from  which  to  pay  the  same,  would  not  be  al- 
lowed to  exhaust  the  security  of  the  second  mortgage  with- 
out applying  upon  his  claim  the  other  fund  upon  which 
he  had  security.  Since  Taylor  appeared  by  the  record  to 
be  the  owTier  of  the  80-acre  tract,  the  Commercial  National 
Bank,  in  taking  the  second  mortgage,  might  rely  upon 
this  principle  of  the  law  to  protect  its  securities,  unless  it 
had  notice,  either  actual  or  constructive,  of  the  defend- 
ant's interest  in  the  land  when  its  mortgage  was  taken.    It 
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no  doubt  might  purchase  the  first  mortgage  and  make  dis- 
position of  the  securities  therein  in  protecting  its  second 
mortgage,  as  the  law  would  have  required  the  first  mort- 
gagee to  do.  If,  however,  it  took  its  second  mortgage  with 
notice  of  the  defendant's  interest  in  the  land,  it  would 
have  taken  no  greater  equity  against  the  defendant  than 
Taylor  himself  had,  and  Taylor  had  agreed  that  defendant 
should  have  full  title  to  the  80-acre  tract.  It  is  conceded 
that  the  bank,  at  the  time  of  taking  this  second  mortgage, 
had  no  actual  notice  of  the  rights  of  defendant  and  h^ 
husband  therein,  and  it  is  insisted  that  the  defendant  and 
her  husband  did  not  take  such  exclusive  and  notorious  pos- 
session of  the  land  as  to  constitute  notice  to  innocent  pa^ 
chasers  thereof. 

"The  doctrine  seems  quite  firmly  established,  by  suc- 
cessive judicial  decisions,  both  in  this  country  and  in  Eng- 
land, that  open,  notorious  and  exclusive  possession  of  real 
estate,  under  an  apparent  claim  of  ownership,  is  notice  to 
those  who  subsequently  deal  with  the  title,  of  whatever 
interest  the  one  in  possession  has  in  the  fee;  whether  such 
interest  be  legal  or  equitable  in  its  nature."  Wade,  Law 
of  Notice,  sec.  273.  The  same  authority  shows  (section 
274)  that  the  supreme  court  of  Massachusetts,  in  constru- 
ing a  peculiar  statute,  has  adopted  a  different  rule,  but  the 
courts  of  the  states  of  Missouri  and  Maine,  having  a  simi- 
lar statute,  have  refused  to  follow  the  construction  placed 
upon  it  by  the  courts  of  Massachusetts.    Section  277. 

Mr.  Wegner  took  possession  of  the  land  at  the  time  of 
making  his  contract  with  Taylor,  and  began  to  inclose  it, 
but  soon  after  died,  and  the  defendant  succeeded  to  his 
right  in  the  land.  She  completed  the  inclosure  of  the  land, 
together  with  another  tract  adjoining  it,  with  a  post  and 
two- wire  fence.  The  tract  in  question  was  wild  land;  no 
other  improvements  were  made  thereon.  The  defendant 
used  the  land  to  pasture  cattle  during  the  summer,  and  at 
times  during  the  winter  kept  her  horses  thereon.  This  was 
the  condition  of  the  posseswon  at  the  time  that  the  second 
mortgage  in  question  was  given  by  Taylor.    The  defendant 
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afterwards  paid  the  balance  of  the  purchase  price  in  full, 
which  appears  to  have  been  the  full  value  of  the  land,  and 
Taylor  and  wife  conveyed  the  land  to  her  in  pursuance  of 
the  contract. 

In  Truesdale  v\  Ford,  37  111.  210,  215,  a  case  relied  upon 
to  sustain  appellants'  argument,  the  court  said  that  the 
question  was  whether  the  possession  "was  so  open,  visible, 
notorious  and  exclusive  as  to  be  calculated  in  its  very 
nature,  to  inform  persons  in  the  vicinity,  and  those  seeing 
the  property,  that  some  person  had  appropriated  it,  and 
was  using  and  occupying  it  for  his  own  use." 

Clearly,  to  fence  it  with  a  substantial  fence,  including 
the  piece  of  land  with  another  piece  not  owned  by  the 
grantor,  would  be  sufficient  to  inform  persons  in  its  vicin- 
ity that  some  one  had  appropriated  it. 

In  Williams  v.  Sprigg^  6  Ohio  St  585,  another  case  re- 
lied upon  to  sustain  the  position  of  appellants,  the  com- 
plainant bought  a  vacant  lot  adjoining  his  hotel  property. 
He  removed  some  lumber  and  rubbish  therefrom,  which 
had  accumulated  during  the  building  of  the  hotel.  The 
court  said  (p.  594)  : 

"He  does  not  build  upon  it;  he  does  not  fence  it;  but 
his  tenant  of  the  other  lots  and  hotel,  hangs  out  clothes 
there  to  dry  after  being  washed.  This  is  the  extent  of  the 
possession  held  and  exercised  by  complainant."  And, 
further,  the  court  said :  "Living  on  the  premises,  raising 
crops  on  them,  the  employment  of  persons  there  in  the 
making  of  improvements,  accompanied  by  frequent  acts 
and  expressions  of  ownership,  would  produce  such  no- 
toriety, undoubtedly,  as  should  put  purchasers  upon  their 
guard,  and  induce  investigation  to  acquire  knowledge  suf- 
ficient to  enable  them  to  deal  safely.^'  But  no  one  of  these 
things  specified  by  the  Ohio  court,  and  perhaps  not  even 
all  of  them,  would  be  a  more  definite  act  of  ownership  and 
exclusion  than  to  inclose  the  land  with  other  land,  as  was 
done  in  this  case,  with  a  substantial  fence.  There  can  be 
no  doubt  that  such  an  act  was  an  act  of  one  who  claimed 
an  interest  in  the  property,  and  must  certainly  be  sufficient 
41 
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to  "produce  such  notoriety  as  should  put  purchasers  upon 
their  guard."  That  the  act  of  surrounding  a  piece  of  land 
with  a  substantial  fence  is  notice  that  the  party  so  doing 
claims  an  interest  in  the  land,  and  is  suflScient  to  put 
purchasers  upon  inquiry  as  to  yrho  has  asserted  such  an 
act  of  ownership^  seems  so  self-evident  as  not  to  admit  of 
argument. 

The  defendant's  possession  of  the  land  was  exclusive  and 
notorious,  and  was  clearly  sufficient  to  put  a  purchaser 
upon  inquiry  as  to  her  rights  therein. 

The  judgment  of  the  district  court  is 

Affibmhk 


MiNNiB  H.  FowLBB  V.  Henby  Thomsbn,  Je.,  ht  al. 

FmD>  Apbil  22,  1903.    No.  12«689. 

Entry  of  Judgrnieiiit:  Jubticb  of  the  Peacb.  A  Justice's  docket  om- 
talned  the  following:  "One  hour  after  the  time  stated  In  the 
summons,  this  cause  came  on  for  hearing.  Plaintiff  in  court 
Defendant  failed  to  appear  one  hour  after  the  time  stated  in  the 
summons,  and  the  plaintiff  filed  his  biU  of  particulars,  and  I  find 
from  the  bill  of  particulars  that  there  is  due  the  plaintiff  the 
sum  of  fifty-eight  dollars  and  all  costs  taxed  at  |2.40  (two  and 
forty  cents)."  On  the  margin  was  a  taxation  of  costs,  and  a 
charge  for  the  entry  of  judgment  Held,  Sufficient  to  protect 
succeeding  Justice  in  the  issuance  of  an  execution,  and  a  con- 
stable in  levying  that  execution. 

Error  to  the  district  court  for  Dodge  county:  Oonrad 
HoiiLBNBEGK^  DISTRICT  JuDOB.    Afflrmed, 

W.  J.  CouHright  aud  S.  8.  Sid/ner,  for  plaintiff  in  error. 
Enos  F.  Oray  and  George  L.  LoomiSj  contra. 

Hastings,  0. 

The  questions  arising  in  this  case  all  grow  oat  of  the 
following  record : 


i 
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"In  Justice  Court,  before  Lemuel  Doane. 
"The  State  of  Nebraska,  1 
DoiMiE  County,  f^' 

"October  24,  1896.  Summons  issued  on  the  part  of  the 
plaintiff  to  defendant.  I  hereby  certify  that  on  the  27th 
day  of  October,  A.  D.  1896,  I  served  the  within  summons 
on  the  within  named  David  Fowler  by  leaving  at  his  usual 
place  of  residence  in  North  Bend,  Dodge  county,  Ne- 
braska, a  true  and  certified  copy  of  the  same,  with  all  the 
indorsements  thereon,  this  27th  day  of  October,  1896. 

"J.  E.  Nbwsomb^  Constable. 

"October  31, 1896.    Plaintiff  filed  his  bill  of  particulars. 

"October  31, 1896.  One  hour  after  the  time  stated  in  the 
summons  this  cause  came  on  for  hearing.  PlaintiflE  in 
court.  Defendant  failed  to  appear  one  hour  after  the  time 
stated  in  the  summons,  and  the  plaintiff  filed  his  bill  of 
particulars,  and  I  find  from  the  bill  of  jxarticulars  that 
there  is  due  the  plaintiflf  the  sum  of  fifty-eight  dollars 
and  all  costs,  taxed  at  f2.40  (two  and  forty  cents). 

"Lemuel  Doanb^  Justice  of  the  Peace. 

"For  value  rec'd  I  hereby  sell,  assign  and  transfer  unto 
George  E.  Ladd  the  above  judgment  and  authorize  him  to 
collect  and  discharge  the  same.  Wm.  K.  Gagb. 

"January  11,  1898. 

^'Execution  issued  November  28,  1898,  made  returnable 
in  thirty  days,  and  the  court  duly  deputed  and  authorized 
Henry  Thomsen  to  serve  the  same." 

On  the  margin  appears  the  following : 
'William  K.  Gage,  Plaintiflf,  v.  David  Fowler,  Defendant. 
"Plaintiff's  Costs.  Sheriflf's  or  Constable's 


"Justice's  Fees.  Fees. 

Summons 60  Summons 50 

Docketing    25  Copy 25 

Piling  papers 20  Mileage    10 

Judgment    50  Execution    1.75 

Swearing 10 

Execution 50  John  MoConnbll. 

lixecutioii 
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"J.  E.  Newsome  Rec'd  50  cte. 

"Defendant's  Costs. 
"Constable,  Justice's  Fees. 
"Received  f  2.05,  my  costs,  Jan'y  10,  1899. 

"Lemuel  Doanb." 
Across  the  face  of  the  record,  in  red  ink,  is  the  following: 
"Received  full  payment  of  this  judgment 

"Geo.  E.  Ladd. 
"Signed  in  my  presence  this  26th  day  of  Jan'y,  1899. 

"J.  E.  Newsome, 
^^ Justice  of  the  Peace. 
"Rec'd  satisfaction.        Geo.  E.  Ladd,  by  E.  Kexn." 

As  shown  here,  the  defendant  J.  E.  Newsome,  as  succes- 
sor to  Lemuel  Doane,  justice  of  the  peace,  issued  an  execu- 
lion  on  November  28,  1898,  and  delivered  it  to  the  otter 
defendant,  Henry  Thomsen,  Jr.  He  proceeded  to  levy  it 
on  five  stacks  of  hay,  which  he  sold  under  the  execution 
December,  19,  realizing  $82.50.  The  plaintiflf,  Minnie 
Fowler,  brought  suit  against  both  the  constable,  the  justice 
of  the  peace  and  one  Chris  Cusack ;  ailing  that  the  ha; 
was  the  property  of  David  Fowler,  and  that  the  defend- 
ants unlawfully  t<x)k  and  converted  it,  and  that  David 
Fowler  had  assigned  his  right  of  action  to  her.  Judgment 
was  rendered  in  the  county  court  against  Thomsen  and 
Newsome,  an  appeal  was  taken  by  them  and  in  the  district 
court  answer  was  filed  for  Newsome,  denying  any  conve^ 
sion,  denying  the  good  faith  of  the  assignment  by  David 
Fowler  to  the  plaintiff,  and  justifying  the  taking  of  the 
property  on  the  ground  that  Newsome  was  a  justice  of  tte 
peace,  and  had  upon  his  docket  the  judgment,  and,  at  tte 
request  of  the  assignee  of  the  judgment,  issued  an  execu- 
tion upon  it,  and  delivered  it  to  Henry  Thomsen,  who  was 
appointed  special  deputy  constable  to  serye  it;  that  the  ex- 
ecution was  levied  upon  the  hay,  the  hay  sold  under  it  aind 
the  proceeds  applied  in  the  payment  of  the  judgment 
Thomsen  also  answered,  setting  up  the  same  facts.  Reply 
was  filed,  denying  generally,  and  setting  up  that  the  CM- 
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Stable  was  advised  before  the  sale  that  there  was  no  judg- 
ment, and  did  not  rely  upon  his  execution  but  took  an  in- 
demnifying bond,  and  that  both  defendants  acted  vdth  full 
knowledge  of  the  ifact  that  there  was  no  judgment  The 
allegations  with  reference  to  the  indemnifying  bond  were 
stricken  from  the  pleading,  and  the  proof  of  it  from  the 
record.  The  jury,  under  the  instructions  of  the  court,  re- 
tamed  a  verdict  for  the  defendants.  Plaintiflf  brings  the 
case  to  this  court,  asserting  that  under  the  facts  as  shown 
defendants  are  liable  for  the  hay. 

It  is  conceded  that  the  right  of  David  Fowler  in  the  bay 
was  by  oral  pledge  from  the  execution  defendant,  and  was 
subject  to  levy  at  the  time  it  was  taken,  if  there  had  been 
a  judgment  on  which  a  valid  execution  could  be  based. 
The  judgment  is  claimed  to  have  been  without  jurisdiction 
because  at  the  time  of  the  issuance  of  summons  there  was 
no  bill  of  particulars  on  flla  We  are  unable  to  see  bow 
this  at  most  could  be  other  tlian  a  mere  irregularity,  a  bill 
of  particulars  being  on  file  at  the  time  of  the  rendition  of 
the  judgment  We  find  nothing  in  the  statute  that  requires 
the  filing  of  a  bill  of  particulars  before  the  issuance  of 
summons. 

It  is  also  claimed  that  the  judgment  is  void  because  it 
does  not  state  in  express  terms  the  day  and  hour  of  the 
return  day  of  the  summons.  The  docket,  however,  recitee 
that  a  summons  was  issued,  and  recites  that  on  October  31, 
and  one  hour  after  the  time  stated  in  the  summons,  which 
appears  to  have  been  served  and  returned,  the  cause  came 
on  for  hearing.  The  language  of  the  docket  distinctly  in- 
dicates the  issuance  and  service  of  summons  and  that  the 
alleged  judgment  was  entered  on  the  dky  of  the  return, 
and  one  hour  after  default  It  seems,  however,  necessary 
tQ  admit  that  under  the  holding  in  Denslow  v.  Dodendorfj 
47  Neb.  328,  there  is  no  judgment  There  is  no  statement 
from  whom  the  alleged  amount  is  due.  It  is  not  de- 
clared that  a  judgment  is  rendered,  except  as  can  be  gath- 
ered from  the  placing  of  this  finding  at  the  end  of  the  pro- 
ceedings, and  from  the  marginal  entiiea 
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It  is  claimed  by  defendants  that  the  cases  of  Lewis  v, 
Watrus,  7  Neb.  477,  and  Rhodes  v.  Thomas^  31  Neb.  848, 
hold  such  a  judgment  as  this  to  be  good. 

In  L€i4>is  V,  WatriiS  the  form  held  good  was:  "Judgment 
decreed  in  favor  of  plaintiff  in  the  sum  of,  principal 
fl74.70,  interest  85  cents,  judgment  fl75.55,"  and  costB 
t9.30. 

It  must  be  admitted  that  this  differs  from  the  one  that 
we  have  now  in  question  only  in  using  the  word  "judg- 
ment" instead  of  the  word  "find.'*  Like  the  one  now  be- 
fore us,  it  fails  to  indicate,  except  by  implication,  against 
whom  it  is  rendered.  Nevertheless  it  was  held  to  be  "a 
final  determination  of  the  rights  of  the  parties''  and  to 
support  an  appeal. 

In  Rhodes  v.  Thomas ^  the  following  is  the  form :  "After 
hearing  the  evidence,  it  is  therefore  considered  by  me  that 
the  plaintiff  have  and  recover  from  the  defendant  the  sum 
of  169.15,  together,  with  costs  taxed  at  f 49.15."  This  ^'a^ 
complained  of  in  error  proceedings  on  the  ground  that 
there  was  no  finding  to  support  it  This  court  held  that  it 
would  serve  as  both  finding  and  judgment,  citing  with 
approval  from  Gcurrett  v,  Woods^  3  Kan.  231,  236:  "Thdr 
acts,  however  informal,  if  substantially  in  accordance  with 
law,  are  to  be  upheld.  When  it  can  be  ascertained  from 
their  dockets  that  they  have  in  substance  carried  out  the 
requirements  of  the  law,  a  mere  technical  defect  or  info^ 
malitj  should  not  be  held  sufficient  to  vitiate  the  proceed- 
ings." 

In  fitate  v.  Myers^  70  Minn.  179,  72  N.  W.  969,  a  man- 
damus was  alloAved  to  compel  an  execution  where  the  jus- 
tice had  merely  copied  into  his  docket  the  verdict  of  the 
jury,  set  down  the  date,  and  taxed  the  costs.  The  court 
say  (p.  182) :  "This  was  informal,  but  no  one  can  fail 
to  understand  from  the  docket  that  the  plaintiff  was  en- 
titled to  recover  f  40  [the  amount  found  by  the  jury]  dam- 
ages and  f 47.39  costs.  Effect  must  be  given  to  the  entries 
in  the  docket  according  to  the  manifest  intention  of  the 
justice  in  making  them,  which  was  that  the  amount  of  the 
verdict  aiMl  GOftttt  Bhoold  oonstituta  tlM  judgBMnt'' 
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In  Denslow  v.  Dodendorf  before  mentioned,  a  judgment 
by  a  justice  of  the  peace  in  these  terms,  "Upon  the  hearing 
of  the  evidence  1  find  that  there  is  due  the  plaintiff  from 
the  defendant  the  sum  of  $82.41,  and  covsts  of  this  action, 
taxed  at  |6.05,"  was  held  to  be  a  finding,  but  not  a  judg- 
ment, and  that  from  it  no  appeal  would  lie.  The  question, 
however,  was  not  raised  by  counsel.  The  appc^al  had  been 
dismissed  by  the  district  court  for  the  reason  that  it  was 
filed  out  of  time,  and  error  had  been  taken  from  that  con- 
clusion of  the  district  court.  The  propriety  of  that  con- 
clusion was  questioned  on  the  ground  that  the  transcript 
had  been  mailed  in  ample  time,  in  the  ordinary  course  of 
the  mails,  to  have  reached  the  clerk  of  the  district  court 
within  the  period  allowed  by  laAV.  This  court  declined  to 
decide  the  question  presented,  but  held  that  the  appeal 
was  rightfully  dismissed  for  the  reason  that  there  had 
been  no  final  judgment  No  cases  from  this  state  or  else- 
where are  cited. 

In  Daniels  v.  TibbetSj  16  Neb.  666,  the  following  entry 
is  held  not  to  constitute  a  final  judgment  of  the  district 
court:  "The  defendant  herein  elects  to  stand  on  his  de- 
murrer heretofore  overruled  by  the  court,  and  excepted  to 
at  the  time.  And  noAV  comes  the  plaintiff  by  counsel,  and 
the  defendant  being  in  default  for  want  of  an  answer,  the 
court  finds  the  allegations  of  the  petition  are  confessed  by 
him  to  be  true."  It  is  impossible  to  see  how  this  holding 
as  to  an  entry  in  the  district  court,  so  manifestly  incon- 
clusive, can  be  given  any  weight  in  deciding  Avhether  or 
not  the  judgment  of  the  justice  of  the  peace  in  question 
here  would  support  an  execution. 

Nichoh  V.  Hail,  5  Neb.  194,  is  also  cited,  but  seems  to 
have  no  application  to  the  state  of  facts  now  before  us.  It 
was  an  attempted  judgment  of  the  district  court  which 
failed  to  dismiss  an  action,  but  merely  taxed  costs  against 
the  plaintiff. 

In  Ransdell  v.  Putnam^  15  Neb.  642,  643,  the  following 
is  held  sufficient  to  serve  as  both  judgment  and  finding : 
"After  hearing  and  duly  weighing  the  testimony  and  an- 


584  NEBRASKA  REPORTS.  [Vol.  68 


Fowler  y.  Thomsen. 


thorities,  it  was  found  by  this  court  that  the  plaintiff  have 
and  recover  of  the  defendalits  Ransdell  and  Reed  the  sum 
of  twenty-nine  dollars  and  fifty  cents,  as  due  him  for 
services  and  labor  done  and  performed,  and  for  costs  of 
this  suit,  taxed,"  etc. 

In  Michaut  v.  McCartj  55  Nob.  654,  655,  this  case  of 
Ransdell  v.  Putnam  is  cited  with  approval  in  sustaining 
a  judgment  in  this  form :  "After  hearing  the  evidence  on 
both  sides,  and  argument,  it  is  considered  by  me  that  the 
plaintiff  shall  recover  of  the  defendant  the  sum  of  |18.15 
and  costs  of  this  action."  This  is  held  to  import  a  suffi- 
cient finding. 

In  all  the  foregoing  cases  the  judgments  were  directly 
attacked  by  proceedings  in  error.  Certainly  a  somewhat 
stronger  rule  is  applied  to  sustain  such  judgments  against 
a  collateral  attack,  as  in  the  case  before  us.  They  all, 
except  Denslow  v.  Dodendorf^  seem  to  rest  upon  the  doc- 
trine of  Freeman,  Judgments,  sec.  50,  that  an  entry  is 
sufficient  if  it  shows  the  relief  gi-anted,  and  that  it  wbb 
made  by  the  court  whose  record  it  is.  This  is  to  be  ap- 
plied liberally  to  justices'* proceedings.  Freeman,  Judg- 
ments, sec.  53.  Resort  may  be  had  to  the  marginal  notes, 
to  the  files  in  the  case,  and  to  the  entire  record,  t*i  ascer- 
tain what  was  done  and  who  did  it  Freeman,  Judgments, 
sec.  55,  and  cases  cited.  If  this  doctrine  is  applied  to  this 
case,  there  seems  no  doubt  that  this  entry  was  intended 
as  a  judgment,  and  is  full  enough  to  indicate  that  inten- 
tion unmistakably,  as  to  parties  and  amount  Tf  so,  it 
will  support  an  execution.  Black,  Judgments  (2d  ed.), 
sec.  115;  Barrmi  v.  Tart^  18  Ala.  668;  Marcy  v.  Rms,  1 
Root  (Conn.)  176;  People  v.  Gorman,  60  Hun  (N.  Y.) 
578,  14  N.  Y.  Supp.  547.  The  holding  in  Demlow  v.  Do- 
dendorfy  so  far  as  it  conflicts  with  this  conclusion^  should 
be  overruled.  No  doubt  this  judgment  was  voidable  on 
error  for  Avant  of  a  sufficient  finding,  as  its  recital  shows 
its  basis  was  not  the  evidence,  but  plaintiff's  bill  of  par- 
ticulars. Such  defect,  however,  did  not  subject  it  to  col- 
lateral attack  by  a  third  party.    Breading  v.  BoggSj  20 
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Pa.  St  33;  Doty  v.  Sumner  Brotliera^  12  Neb.  378;  Mary- 
ott  V.  (jrardner,  50  Neb.  320 ;  Lubker  v.  Grand  Detour  Plow 
Co.,  53  Neb.  Ill;  Blaxik,  Judgments  (2d  ed.),  sec.  115,  at 
end. 

That  the  recital  of  a  finding  "from  the  bill  of  partiea- 
lars"  renders  the  action  of  justice  of  the  peace  so  void  that 
third  parties  may  question  it  on  the  levy  of  an  execution, 
we  can  find  no  authority.  If  the  defendant  was  not  sat- 
isfied with  this  method  of  ascertaining  the  amount  of  his 
debt,  he  should  have  appealed  or  taken  error.  He  not 
having  done  so,  third  parties  can  not  afterward  complain. 

In  this  case  the  question  is  not  how  the  justice  reached 
his  conclusion  that  there  was  "due  the  plaintiff  the  sum 
of  ^8  and  all  costs,  taxed  at  f  2.40,"  nor  as  to  the  right- 
falness  of  that  conclusion.  The  question  is,  does  this 
transcript,  taken  as  a  whole,  show  that  he  reached  that 
conclusion  as  a  final  determination  of  the  action  then 
pending  before  him?  If  it  shows  that  he  did,  and  that  he 
entered  it  as  such  determination,  until  it  is  reversed,  it 
will  support  an  execution. 

It  is  suggested  that  it  was  his  duty  to  dismiss  the  action, 
and  it  should  not  be  presumed  that  he  did  anything  else. 
That,  no  doubt,  is  true,  but  it  is  clear  from  these  entries, 
as  we  think,  that  he  did  not  dismiss  the  action,  but  en- 
tered what  he  intended  as  a  judgment  for  plaintiff,  and 
that  intention  seems  to  appear  plainly  enough,  so  that  his 
successor  was  bound  by  it  If,  as  the  authorities  seem 
clearly  to  show,  it  is  purely  a  question  of  intention  to 
render  a  particular  judgment  for  an  ascertained  amount 
in  favor  of  a  definite  party,  and  against  a  certain  de- 
fendant, and  the  presence  or  absence  of  that  intention  is 
to  be  gathered  from  the  record  as  it  stands,  there  seems 
not  much  room  for  presumptions  either  way.  If  there  is 
any  judgment  here  at  all,  it  certainly  is  not  one  for  dis- 
missal of  the  action,  but  is  one  for  ^8  and  costs.  To  hold 
at  the  same  time  that  the  justice's  intention,  if  it  can  be 
gathered  from  the  entire  record  and  proceedings,  must  gov- 
ern, and  that  the  presumption  that  he  meant  to  do  only 
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the  right  thing  must  control  such  intention,  if  the  latter 
appears  to  have  been  to  do  the  wrong  one,  is  too  manifest 
an  inconsistency.  Prom  the  marginal  entries  and  the  cir- 
cumstances there  can  be  no  doubt  that  this,  while  in  form 
a  finding,  was  intended  as  a  judgment  for  the  amount 
named.  As  suggested  by  Freeman  in  the  passage  above, 
it  hafi  been  held  that  the  entry  of  a  judgment  of  a  justice 
of  the  peace  may  be  aided  by  reference  to  the  max^n. 
Elliott  V.  Morgan,  3  Harr.  (Del.)  316;  Clothier  v,  Clarkji 
Harr.  (Del.)  365;  Clay  v.  Clay,  7  Tex.  250. 

The  marginal  statement  clearly  shows  that  the  entry 
here  was  intended  as  a  judgment  If  it  be  held  to  be  a 
mere  finding,  it  has  been  frequently  decided  that  tlie  entry 
of  a  finding  by  a  jury,  with  a  statement  of  costs  by  the 
justice  of  the  peace,  will  support  an  execution  without. 
any  formal  judgment  whatever.  Black,  Judgments  (2d 
edL),  sec.  115;  Lynch  v.  Kelly,  41  Cal.  232;  Gainer  t?. 
Betts,  2  Doug.  (Mich.)  98;  Davis  v.  Pinckney,  20  Tex. 
340;  Stemmona  v.  Carey,  57  Mo.  222;  State  v,  Myers,  70 
Minn.  179,  72  N.  W.  969;  Overall  v.  Pero,  7  Mich.  314. 
This  seems  to  be  on  the  ground  that  entering  the  verdict 
in  this  way  shows  an  intention  to  enter  a  judgment 

We  do  not  see  why  a  similar  effect  should  not  be  given 
to  the  finding  of  the  justice  himself,  which  has  been  en- 
tered, like  the  verdict  of  the  jury,  with  the  evident  inten- 
tion of  determining  the  rights  of  the  parties,  and  to  which 
is  appended  a  proper  computation  of  costs. 

If  it  is  objected  that  in  the  present  case  the  finding  is  not 
against  an  individual  pajrty,  Titu^  v.  Whitney,  16  N.  J. 
Law,  85,  31  Am.  Dec.  228,  holds  a  judgment  for  plaintiff 
generally,  without  stating  against  whom  it  was  rendered, 
is  suflScient  in  a  justice  court 

In  Parker  v.  Swan,  20  Tenn.  88,  34  Am.  Dec.  619,  a 
similar  judgment  is  held  good  where  there  are  two  defend- 
ants. In  both  cases  it  was  on  the  ground  that  the  whole 
record  sufficiently  showed  against  whom  judgment  wafi 
intended. 

In  Madison  County  v.  Rutz,  63  111.  65,  a  judgment 
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against  defendant,  without  indicating  in  whose  favor,  is 
held  suflSeient  to  support  an  execution. 

In  Staicers  v.  Milkchje^  1  la.  150,  63  Am.  Dec.  434,  the 
following  judgment  was  held  good  on  appeal:  "After 
hearing  all  the  testimony  on  lK>th  sides,  it  is  iK^lieved  that 
the  plaintiflE  is  entitled  to  seventy-five  doJlars  debt,  and 
costs  of  suit,  which  is  taxed  as  follows."  The  court  say: 
"We  must  look  to  the  substance,  and  mere  form  becomes 
immaterial."  The  parties,  the  matter  in  dispute  and  the 
result,  are  held  to  appear  sufficiently,  and  that  to  be  all 
which  is  required.  The  case  is  cited  and*  followed  in 
Moore  v.  Manser^  9  la.  47,  Barret  v,  Oarreufan^  16  la.  47, 
and  Lavalle  v.  Badgli/j  33  la.  155. 

In  Ka^e  v.  Best,  15  Pa.  St.  101,  53  Am.  Dec.  573,  aii 
entry:  "Therefore  plaintiff  for  costs"  is  held  to  be  a  suf- 
ficient fiinal  judgment  "To  hold  that  the  Avord  ^judgment' 
must  appear  Avould  be  to  put  form  before  substance." 

It  would  seem  to  be  doing  no  violence  to  the  Nebraska 
cases  relating  to  this  subject,  with  the  sole  exception  (»(' 
Denslow  v.  Dod^etidorf,  to  adopt  the  Texas  rule,  that  the 
test  of  the  sufficiency  of  a  judgment  of  a  justice  of  the 
peace  is  its  intelligibility.  Davis  v.  Bargas,  12  Tex.  Civ. 
App.  59,  33  S.  W.  548.  If  this  test  is  applied,  the  judg 
ment  here  considered  must  be  held  sufficient  to  support 
the  execution. 

The  reason  for  the  relaxation  in  respect  to  these  magis- 
trates of  the  rule  that  all  of  the  essentials  of  a  judgment 
must  appear  in  the  record  seems  to  be  twofold.  These 
records  are  made  by  magistrates  presumably  not  learned 
in  the  law,  and  whose  intention  must  be  held  to  govern  if 
it  can  be  ascertained  Avith  certainty;  and,  too,  the  entire 
record,  being  the  work  of  a  magistrate  Avithout  a  clerk,  is 
presumably  that  of  the  court  itself,  and  therefore  marginal 
notes,  assisted  by  the  files  of  the  case,  are  used  to  ascertain 
this  intention,  somewhat  in  the  manner  of  construing  con- 
tracts. They  are  not  courts  of  record,  and  the  certainty  of 
records  should  not  be  required  of  them. 

Of  course,  if  the  judgnient  is  held  to  be  sufficient  to  base 
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an  execution  upon,  that  disposes  of  the  case.  The  two 
questions  as  to  whether  the  issuance  of  the  execution  was 
a  judicial  act  on  the  part  of  the  justice,  Newsome,  and  ia 
protected  on  that  ground,  and  as  to  Thomsen,  whether  his 
execution  is  a  sufficient  protection,  notwithstanding  any 
notice  from  the  plaintiff  of  defects  in  the  judgment,  would 
be  out  of  the  case,  and  anything  said  upon  them  would  be 
mere  dictum.  It  is  therefore  not  thought  worth  while 
to  discuss  them. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  affirmed. 

KiRKPATRiCK  and  LoBiNGiERy  CO.,  concur. 

By  the  Court :   For  the  reasons  stated  in  the  foregotog 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


Walter  W.  Hackney,  as  Trustee  in  Bankruptcy  of  thb 
Estate:  of  Julius  M.  Erlbnborn^  v.  First  National 
Bank  of  Lincoln,  Nebraska,  bt.al.* 

Filed  Afbil  22,  1903.    No.  12,794. 

1.  Trustee  in  Bankruptcy:    Action  to  Rkooveb  Pbomissobt  Notb.    An 

action  by  a  trustee  in  bankruptcy  to  recover  a  negotiable  promte- 
sory  note  from  one  to  whom  it  had  been  transferred  by  the  bank- 
rupt's wife  pending  bankruptcy  proceedings,  must  develop  either 
fraud  or  an  intended  preference  to  Entitle  plaintiff  to  recover. 

2.  Evidence:    Evidence  in  this  case  held  to  support  the  trial  court's 

finding  that  neither  of  the  above  grounds  of  recovery  are  shown 
in  this  case. 

Error   to   the   district   court   for  Lancaster   county: 
Albert  J.  Cornish,  District  Judge.    Affirmed. 

John  8.  Bishop y  Robert  8.  Mockett  and  Orpheus  B.  Polk, 
for  plaintiff  in  error. 

Andrew  J.  SoAvyer  and  ^.  Z.  Snellj  contra. 

*  Rehearing  allowed.    See  opinion,  p.  694,  post. 
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Hastings,  0. 

This  is  a  suit  in  equity  to  avoid  the  transfer  of  a  note 
for  f290  given  by  the  defendant  Kettering  to  Julius  M. 
Erlenborn,  payable  in  two  years,  without  interest  This 
note  Kettering  gave  to  Erlenborn  in  part  payment  for  a 
stock  of  groceries  and  a  set  of  store  fixtures  purchased  in 
January,  1900.  The  petition  alleges  that  prior  to  Janu- 
ary 15,  Erlenborn  was  in  business  as  a  retail  grocer  in  the 
city  of  Lincoln,  and  was  then  and  had  been  for  some  time 
insolvent,  as  the  defendants  well  knew;  that  Erlenborn 
then  had  the  grocery  stock,  of  the  value  of  f  1,000,  together 
with  the  furniture  in  the  store,  and  three  horses  and  two 
wagons,  of  the  value  of  $800,  and  book  accounts  of  the 
value  of  f 500,  but  was  indebted  to  divers  persons  in  the 
sum  of  |3,500  and  more;  that  the  First  National  Bank  of 
Lincoln  held  his  note  for  f  100,  payable  February  22,  with 
interest  from  maturity;  that  he  owed  Hargreaves  Bros. 
1919.60,  Raymond  Bros.  Clarke  Ck)mpany  $278.12,  and 
Budge  &  Morris  Company  $25.81 — ^all  three  on  book  ac- 
counts; that  for  the  purpose  of  evading  the  bankruptcy 
act,  and  defrauding  his  creditors,  he  sold  the  grocery 
stock,  furniture  and  fixtures  to  Kettering,  and  in  consider- 
ation of  such  purchase  Kettering  assumed  the  indebtedness 
to  Hargreaves  Bros.,  Raymond  Bros.  Clarke  Company 
and  Rudge  &  Morris  Company,  to  the  extent  of  $900,  which 
the  three  creditors  agreed  to  accept  in  full,  and  gave  in 
addition  this  note  for  $290,  payable  in  two  years,  without 
interest,  as  above  stated.  It  is  further  alleged  that  about 
March  1,  creditors  of  Erlenborn  filed  a  petition  in  bank- 
niptcy,  under  which,  on  May  10,  1900,  Erlenborn  was  ad- 
judged a  bankrupt;  that  plaintiff  was  appointed  as  trustee 
in  bankruptcy  June  7,  1900,  and  duly  qualified  and  has 
ever  since  acted  as  such;  that  the  Rudge  &  Jlorris  Com- 
pany paid  to  the  plaintiff  the  amount  they  received  on 
their  indebtedness  due  from  Erlenborn ;  that  the  defendant 
bank,  to  avoid  the  provisions  of  the  bankruptcy  law  and 
defraud  Erlenbom's  creditors,  obtained  possession  of  the 


590  NEBRASKA  REPORTS.  [Vol.68 


Hackney  ▼.  First  Nat.  Bank  of  Lincoln. 


f290  note,  and  concealed  and  refused  to  surrender  it,  and 
refused  to  give  the  plaintiff  trustee  any  infonnation  in 
regard  to  it  It  is  charged  that  the  bank  held  the  note 
simply  as  collateral  security  for  the  payment  of  its  claim, 
and  in  violation  of  the  bankruptcy  law,  and  obtained  it 
subsequently  to  the  institution  of  the  bankruptcy  pro- 
ceedings. A  demand  upon  the  bank  for  the  note  is  alleged, 
and  its  refusal,  and  that  the  bank  was  threatening  to  and 
about  to  transfer  the  note  in  fraud  of  plaintiff's  rights. 
.  Plaintiff  asks  that  the  note  be  declared  to  be  the  property 
of  the  bankrupt's  estate,  and  be  delivered  to  him,  or  that 
the  bank  pay  in  its  value,  in  the  sum  of  f 290,  and  for 
general  relief. 

The  answer  of  the  defendant  bank  admits  its  incorpora- 
tion, the  indebtedness  alleged,  the  ownership  of  the  prop- 
erty on  January  15  by  Erlenbom  but  not  its  value,  the 
sale  by  Erlenbora  to  Kettering  and  the  receipt  in  part 
payment  on  this  sale  of  the  |290  note,  and  denies  the  re- 
mainder of  plaintiff's  allegations.  The  bank  also  alleges 
that  ErlenlK)rn  Avas  indebted  to  his  wife,  Lizzie  Erlenborn, 
for  money  borrowed  from  her  at  different  times,  to  the 
amount  of  |290  and  more;  that  sometime  in  February,  in 
payment  or  as  security  for  such  indebtedness,  he  indorsed 
and  delivered  to  her  the  note  in  question,  and  on  April  10, 
the  bank  purchased  this  note  from  her,  paying  |137.33  in 
cash,  and  her  husband's  note  of  f  100,  on  which  there  was 
then  acrued  $1.28  interest  The  bank  also  says  that  it 
bought  the  note  in  good  faith  and  in  the  usual  course  of 
businei^s,  without  notice  of  the  facts  stated  in  plaintiffs 
petition,  and  gave  for  it  |137.33  in  cash,  and  the  flOO 
note  of  Julius  M.  Erlenbom;  that  the  note  was  duly  in- 
dorsed to  the  bank  by  Lizzie  Erlenbom,  who  then  was  its 
owner,  and  that  the  note  then  bore  the  indorsement  of 
Julius  M.  Erl(MilM)rn,and  was  a  negotiable  promissory  note, 
and  was  purchased  by  the  bank  without  knowledge  of  any 
defenses  tluMvto.  It  is  also  alleged  that  Julius  M.  Erlen- 
born was  a  married  man  and  the  head  of  a  family;  that 
neither  he  nor  his  wife  owned  any  real  estOttQ  whatevwrj 
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that  after  the  sale  to  Kettering,  Erlenbom  had  no  property 
other  than  the  said  note,  of  the  face  value  of  $290,  and  the 
actual  value  of  less  than  $250,  and  certain  book  accounts, 
of  less  value  than  $250;  that  prior  to  April  10,  1900,  Er- 
lenborn  had  collected  and  used  in  support  of  his  family  a 
portion  of  these  accounts,  so  that  the  remaining  part  was 
of  no  value  whatever;  that  the  note  was  exempt  proi)erty, 
and  its  transfer  in  no  way  fraudulent  as  to  his  creditors, 
or  as  to  the  plaintiflf  trustee.  The  answer  was  demurred 
to  as  to  all  but  the  general  denial  in  the  first  paragraph, 
and  the  demurrer  overruled,  and  a  general  denial  filed  by 
way  of  reply. 

The  court  made  a  general  finding  in  favor  of  the  defend- 
ants and  dismissed  the  action.  A  motion  for  new  trial  was 
filed  on  the  ground  that  the  judgment  was  contrary  to  law, 
contrary  to  the  evidence,  error  in  overruling  the  demurrer 
to  the  answer  and  errors  of  law  occurring  at  the  trial. 
This  motion  was  oveiTuled,  and  the  plaintiflf  now  complains 
of  error  in  the  judgment  upon  the  same  grounds,  which  are, 
practically,  that  the  evidence  does  not  sustain  the  finding 
and  judgment  of  the  court,  and  that  there  was  error  in 
overruling  the  demurrers  to  the  several  defenses.  The 
latter  ground  of  error  Is  no  longer  urged,  and  the  present 
contention  of  plaintiflf  is  that,  under  the  evidence,  he  was 
entitled  to  have  the  $290  note  or  its  face  value. 

The  evidence  disclosed  the  institution  of  bankruptcy  pro- 
ceedings in  March,  1900,  against  Julius  M.  Erlenborn,  and 
that  on  May  10,  he  was  adjudged  a  bankrupt,  and  the  ap- 
pointment of  plaintiflf  as  trustee.  In  his  list  of  creditors 
filed  in  the  bankruptcy  proceedings  April  25, 1900,  he  makes 
no  mention  of  any  indebtedness  either  to  his  wife  or  to  the 
First  National  Bank.  Attached  to  his  schedule  of  proj)- 
erty  is  a  claim  of  exemptions  in  the  sum  of  $500  and  the 
$290  note  is  not  included.  Edward  Camack  testified  that 
he  was  an  attorney  at  law,  residing  at  Lincoln,  January, 
February  and  March  of  1900;  that  in  February,  1900,  he 
called  on  Harry  Froeinan,  cashier  of  the  defendant  bank, 
and  told  the  latter  that  he  desired  to  get  enough  claims 
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together  against  Erlenborn  to  force  him  into  bankruptcy, 
and  asked  the  cashier  if  the  bank  had  any  claim  against 
him.  He  was  answered  that  they  had  a  claim,  but  did  not 
wish  to  join  in  such  a  petition.  Mr.  John  S.  Bishop  testi- 
fied to  a  conversation  with  the  cashier  in  February,  1900, 
in  which  the  latter  stated  that  the  bank  held  a  note  for 
f  100,  not  yet  due.  When  asked  if  the  bank  would  jdn 
in  the  petition  in  bankruptcy,  they  said,  no,  it  might  be 
paid  at  maturity.  The  witness  had  another  talk  with 
the  cashier  after  the  note  matured,  and  the  cashier 
again  declined  to  join  in  the  bankruptcy  proceedings, 
on  the  ground  that  the  preferred  creditors,  Hargreaves 
Bros,  and  Raymond  Bros.  Clarke  Company  were  cus- 
tomers of  the  bank;  that  before  the  filing  of  the  peti- 
tion in  the  present  case  he  asked  Mr.  Freeman  if  the  bank 
had  the  ?2J)()  note;  the  cashier  replied  "No,"  but  when  the 
witness  told  the  cashier  he  had  information  that  the  note 
was  in  the  bank,  the  cashier  admitted  that  it  might  be 
true,  and  finally  went  and  got  the  note,  but  refused  to  sur- 
render it,  and  advised  witiiess  to  see  the  president,  Mr. 
Burnhani ;  Mr.  Burnham,  also,  refused  to  give  np  the  note, 
and  referrtHi  the  witness  to  the  bank's  attorneys.  The 
latter,  also,  rcifused  to  surrender  it. 

Mr.  Erlenborn  testified  to  the  sale  of  the  stock  and  what 
he  got  for  it,  viz.,  the  assumption  of  the  accounts  due 
Hargreaves,  Raymond  Bros.  Clarke  Company  and  Rudgp 
&  Morris  and  the  $290  note;  that  he  retained  outstanding 
accounts  of  the  aggregate  amount  of  about  $800;  that  he 
indorsed  the  $290  note  and  delivered  it  to  his  wife,  in  ccm- 
sideration  of  money  he  had  borrowed  from  her.  He  testi- 
fied from  his  ledger  as  to  money  received  from  his  wife  to 
the  amount  of  $195.  He  also  testified  to  f28  paid  by  her 
for  a  stove,  and  one  other  advancement  of  f50  in  additi<Hi; 
that  the  indorsement  of  the  note  to  her  was  made  early  in 
March,  when  he  himself  was  goingsouth.  He  testified  that 
by  this  time  his  accounts  were  more  than  half  collected 
and  exhausted;  that  what  were  left  were  of  little  or  no 
value. 
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The  president  of  the  bank  testified  that  the  note,  on 
April  10,  was  brought  in  by  Erlenborn's  brother,  who 
asked  if  the  bank  would  buy  the  note,  and  was  told  that 
the  bank  would  buy  the  note  if  Erlenborn's  note  for  f  100 
was  taken  in  part  payment,  and  if  discount,  for  the  time 
which  the  note  was  to  run  without  interest,  was  deducts ; 
that  the  proposition  was  accepted ;  that  the  note  bore  Er- 
lenbom's  indorsement,  and  was  indorsed  by  Mrs.  Erlen- 
bom.  Mrs.  Erlenborn  testified  that  she  had  loaned  money 
to  her  husband,  but  she  did  not  know  how  much ;  that  some 
little  had  been  repaid  to  her,  but  she  did  not  know  how 
much.  She  also  said  on  cross-examination  that  she  sup- 
ix)sed  this  money  was  a  gift.  Most  of  it  was  claimed  to 
have  been  .i»ot  trn  before  her  mamage  to  Erlenborn,  which 
seems  to  have  been  in  1899. 

It  is  clear  that  a  recovery  in  this  case  must  be  based 
either  on  fraud  in  the  obtaining  of  this  note  on  the  part 
of  the  bank,  or  else  upon  the  proposition  that  the  obtain- 
ing of  it,  no  matter  how,  was  a  preference,  and  that  the 
bank  accepted  it,  having  reasonable  cause  to  believe  that 
it  was  intended  as  a  preference.  The  note  itself  was  a 
negotiable  one,  indorsed  by  the  payee,  and  in  the  hands 
of  a  third  party.  It  was  purchased  by  the  bank  with 
f  137.33  in  cash,  and  the  surrender  of  Erlenborn's  obliga- 
tion which  the  bank  held.  That  Erlenborn  himself  had 
transferred  this  note,  or  arranged  for  its  transfer,  with 
any  intention  to  prefer  the  bank,  there  is  nothing  to  in- 
dicate. Mrs.  Erlenborn  had  just  been  confined,  and  her 
disposition  of  the  paper  is  easily  accounted  for.  That, 
under  the  circumstances,  and  as  a  last  resort,  she  should 
be  willing  to  take  up  her  husband's  obligation  in  order  to 
get  this  1137.33,  is  not  surprising.  It  seems  impossible, 
therefore,  to  allow  plaintiflf  to  recover  on  the  ground  of 
an  intended  preference.  / 

It  seems  equally  impossible  to  allow  a  recovery  on  the 

ground  of  fraud.     No  evidence  is  tendered  to  show  any 

purpose  to  defraud  on  the  part  of  the  bank,  and  it  seems 

clear  that  its  purpose  was  to  buy  paper  and  um  Erleo- 

4S 
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horn's  obligation  to  get  it  if  it  could.  It  does  not  appear 
that  plaintiff  eould  have  secured  this  note  in  any  event. 

It  is  clear  that  at  the  time  it  was  transferred  to  the  wife, 
all  the  remaining  property  of  Erlenbom,  including  the 
|290  note,  would  not  amount  to  the  fSOO  covered  by  his 
exemptions. 

In  the  case  of  Chamberlain  Banking  Hotvsc  v.  Turner- 
Frazer  Menantile  Co.j  66  Neb.  48,  it  was  held  that  the 
advancing  of  $500  in  cash  in  consideration  of  obtaining  a 
mortgage  to  seizure  defendant's  new  indebtedness  by  a 
corporate  cn^ditor,  who  had  notice  of  other  outstanding 
debts  of  the  mortgagor,  which  would  be  left  unsatisfied, 
rendered  the  mortgage  fraudulent;  that  while  a  party  was 
entitled  to  hold  $500  of  property  exempt,  to  give  him  |500 
cash  in  his  pocket  would  leave  him  at  liberty  to  claim 
another  $500  of  exemptions,  and  would  materially  assist 
him  to  defeat  his  creditors. 

In  this  case,  however,  it  is  impossible  to  see  how  the 
talcing  of  this  note  by  the  bank  could  have  in  any  manner 
assisted  Erlenborn  to  deplete  the  funds  available  to  the 
trustee,  as  there  was  not  property  enough  left,  including 
the  note,  to  cover  the  amount  of  the  debtor's  exemptions 

It  is  recoHiinended  that  the  judgment  of  the  district 
court  be  aflirmed. 

KiBKPATUK^K  and  LoBiNGiER,  CO.,  concur. 

By  the  Court.:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 

The  following  opinion  on  rehearing  was  filed  February 
4,  1904.    Jiidf/mnit  of  affirmance  adhered  to: 

1.  Bankrupt:  Bona  fipe  Purchaser  from  Preferred  Cbeditob.  Where 
one  creditor  of  a  bankrupt  has  secured  a  preference  In  the  pay- 
ment of  his  claim,  the  trustee  may  recover  the  property,  or  Its 
value,  from  such  preferred  creditor,  but  he  can  not  pursue  the 
property  into  the  hands  of  a  third  party,  who  is  a  bona  fide  pur- 
chaser^ or  recover  from  such  third  party  the  value  of  the  property. 
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2. :    .    Assuming  that  property  was  fraudulently  conveyed 

by  a  husband  to  his  wife,  the  same  can  not  be  recovered  from  a 
bona  fide  vendee  of  the  wife. 

DUTFIB,  C. 

This  case  grows  out  of  a  bankruptcy  proceeding  insti- 
tuted against  Julius  M.  Erienborn,  and  the  facts  are  fully 
stated  in  the  opinion  heretofore  filed  by  Mr.  Commissioner 
Hastings,  and  are  briefly  as  follows :  Erienborn,  within 
four  months  previous  to  the  filing  of  a  petition  to  have  him 
declared  a  bankrupt,  assigned  to  his  wife  a  note  for  $290, 
taken  by  him  on  a  sale  of  his  grocery  stock  and  fixtures, 
in  payment,  as  he  claims,  of  money  borrowed  from  her 
prior  to  their  marriage.  At  this  time  Erienborn  was 
owing  the  First  National  Bank  of  Lincoln  $100,  evidenced 
by  his  note  for  that  amount.  Mrs.  Erienborn,  desiring  ti) 
raise  some  money  during  her  husband's  absence  from  home, 
requested  the  bank  to  purchase  the  $290  note  receive<l 
from  her  husband.  The  bank  agreed  to  make  such  pur- 
chase provided  she  would  accept  as  part  payment  her 
husband's  note  for  |100,  held  by  the  bank.  She  consented 
to  this  arrangement  and  transferred  the  note  to  the  bank, 
receiving  her  husband's  note  for  flOO  and  the  balance  in 
cash.  The  case  was  argued  and  submitted  upon  the  theory 
that  by  the  purchase  of  the  |290  note  from  Mrs.  Erienborn 
the  bank  obtained  payment  in  full  of  its  claim  against 
Julius  M.  Erienborn,  and  thus  secured  a  preference  over 
the  other  creditors  of  the  bankrupt,  and  that  the  transac 
tion  vas  fraudulent 

Subdivision  h^  of  section  60  of  the  bankruptcy  act,  is  as 
follows:  "If  a  bankrupt  shall  have  given  a  preference^ 
within  four  months  before  the  filing  of  a  petition,  or  after 
the  filing  of  the  petition  and  before  the  adjudication,  and 
the  person  receiving  it,  or  to  be  benefited  thereby,  or  his 
agent  acting  therein,  shall  have  had  reasonable  cause  to 
believe  that  it  was  intended  thereby  to  give  a  preference, 
it  shall  be  voidable  by  the  trustee,  and  he  may  recover  the 
property  or  its  value  from  such  person." 
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This  statute  defines  the  rights  of  a  trustee  in  bankruptcy 
in  avoiding  a  transaction  by  which  one  creditor  of  the 
bankrupt  obtains  a  preference  over  other  creditora     He 
may,  in  the  words  of  the  statute,  "recover  the  property  or 
its  value  from  such  person";  that  is,  from  the  preferred 
creditor.    The  act  does  not  allow  the  trustee  to  follow  the 
property  Or  the  value  of  the  property  by  which  tiie  prefer- 
ence was  secured,  into  the  hands  of  third  persons.     The 
secured  creditor,  in  our  view,  may  use  money  or  property 
coming  from  the  bankrupt  to  him  as  he  would  any  other 
money  or  property,  even  though  its  receipt  by  him  consti- 
tutes a  preference  within  the  meaning  of  the  bankrupt  act- 
The  property  received  is  liable  to  be  taken  in  his  hands,  or, 
if  disposed  of,  its  value  may  be  recovered.    But  the  trustee 
can  not  reach  third  parties  to  whom  the  money  may  have 
been  paid  or  the  property  transferred,  the  act  giving  him 
an  action  against  the  preferred  creditor  alone.     If  Mrs. 
Erlenbom  was  a  preferred  creditor  of  her  husband,  the 
plaintiff  should  have  proceeded  against  her  and  not  against 
the  bank,  her  assignee  of  the  note.    There  is  no  authority, 
as  we  understand  the  bankruptcy  law,  for  pursuing  the 
assignee  to  recover  property  received  from  a  preferred 
creditor.    We  have  been  unable  to  find  any  cases  where 
this  question  was  raised  and  decided,  but  Collier,  in  the 
.  fifth  edition  of  his  work  on  Bankruptcy,  page  461,  makes 
the  inquiry,  against  whom  shall  the  action  be  brought? 
iind,  in  answer  to  the  question,  says :   "Here  the  words  of 
the  statute  are  clear:   *The  person  recovering  it  or  to  be 
benefited  thereby.'  "    Again,  at  page  462  it  is  said :  "Suits 
to  recover  the  property  in  specie  should  only  be  brought 
where  it  can  be  identified  and  is  found  in  the  hands  of  the 
person  preferred."    It  seems  clear  to  us  that  if  the  specific 
property  can  be  recovered  only  when  found  in  the  hands 
of  the  person  preferred,  suit  for  its  value  can  only  be 
maintained  against  the  same  person.    Neither  can  the  ac- 
tion be  maintained  upon  the  theory  that  the  assignment 
of  the  note  by  Erlenbom  to  his  wife  was  fraudulent  as 
against  creditors.    While  the  rule  is  well  established  that 
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property  transferred  by  a  debtor  in  fraud  of  the  rights  of 
his  creditor  may  be  recovered  in  the  hands  of  any  one 
having  notice  of  the  fraud,  and  Avhile  the  transfer  of  this 
note  might  well  be  held  to  be  fraudulent  as  between  Mr. 
and  Mrs.  Erlenborn,  there  is  no  evidence  whatever  in  the 
record  to  charge  the  bank  or  any  of  its  ofl&cers  with  notice 
of  such  fraud.  No 'attempt  in  this  direction  was  made, 
and,  so  far  as  the  evidence  discloses,  the  bank  was  a  good- 
faith  purchaser  of  the  note  prior  to  its  maturity,  without 
any  knowledge  or  notice  of  any  fraud  in  the  assignment 
from  Erlenborn  to  his  wifa 

We  recommend  that  the  former  opinion  be  adhered  to. 

Bjrkpatrick  and  Lbttton,  00.,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  former  opinion  in  this  case  is  adhered  to. 

Former  judgment  adheresd  to. 


State  oi*  Nkbraska_,  ex  rel.  Union  Fuel  Company^  v. 
OiTY  OP  Lincoln  bt  ak 

FnjD  Apbil  22,  1903.    No.  12,688. 

1.  JCandamns:  Ihtebios  Boabd:  Discretion.  Mandamus  will  not  He 
to  compel  an  inferior  board  or  tribunal  to  do  an  act  in  the  per- 
formance of  which  discretion  or  Judgment  is  required  to  be  ex- 
ercised. 

J. :     City  Council:    Awabd  of  CoN-nuor.     Under  section  120, 

chapter  13,  article  1,  Compiled  Statutes,  1901,  mandamus  will  not 
lie  to  compel  the  city  council  to  award  the  contract  to  supply  coal 
for  the  city  water  department  to  a  bidder  on  the  ground  that  he 
is  the  lowest  and  best  bidder,  as,  in  passing  upon  the  question 
who  is  the  best  and  lowest  bidder,  the  council  exercises  a  dis- 
cretion not  controllable  by  mandamus. 

EsROK  to  the  district  court  for  Lancaater  county:  Lin- 
coln Frost,  Distbict  Judge.    Affirmed. 
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lAonel  C.  Burr  and  Ehner  E,  Spencer ^  for  plaintiff  in 
error. 

Edmund  C.  Strode  and  D.  J.  Flaherty j  contra.  ^ 

KiRKPATRICK,  C. 

This  is  an  application  for  a  writ  of  mandamus  addressed 
to  the  district  court  for  Lancaster  counly  by  relator,  the 
Union  Fuel  Company,  seeking  to  compel  the  city  council 
of  the  city  of  Lincoln  to  award  it  a  contract  to  furnish  for 
the  use  of  the  city  3,500  tons  of  Rich  Hill  mixture  nut  coal, 
or  so  much  thereof  a^  might  be  needed  at  f2.10  per  ton. 
The  trial  court  denied  relator's  application. 

The  basis  of  relator's  contention  is  that  it  was  the 
lowest  and  best  bidder,  and  that,  this  fact  being  estab- 
lished, it  waa  mandatory  upon  the  city  council,  under  tke 
statute,  to  award  it  the  contract.  There  were  only  two 
bids  for  nut  mixture  coal,  namely,  that  of  the  Whitebreast 
Goal  Company  upon  Cleveland  nut  mixture,  at  |2.15,  and 
that  of  relator  upon  Rich  Hill,  at  f2.10.  In  order  that 
contention  of  relator  may  be  clearly  apprehendeded,  it 
is  necessary  to  quote,  in  part,  section  120,  chapter  13, 
article  1,  Compiled  Statutes  of  Nebraska,  1901  (Anno- 
tated Statutes,  7819)  ; 

"It  shall  be  the  duty  of  the  city  clerk,  on  or  before 
the  first  day  of  June,  annually,  to  prepare  separate  esti- 
mates of  all  kinds  of  supplies,  personal  property  and 
material,  required  for  the  use  of  the  city  during  the  fol- 
lowing fiscal  year,  and  during  the  first  week^  in  June  he 
shall  publish  a  brief  advertisement  in  one  newspaper  pub- 
lished in  the  city,  stating  the  probable  amount  and  kind 
of  supplies,  personal  property  and  material  required  by 
such  city  during  the  following  fiscal  year  and  inviting 
bids  therefor  which  bids  shall  be  filed  with  said  clerk  on 
or  before  the  first  day  of  August.  The  council  shall  on  or 
before  the  tenth  day  of  August,  succeeding  such  advertise- 
ment, open  said  bids  and  accept  the  bid  or  bids  of  Ae 
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lowest  and  competent  bidder,  *  ♦  ♦.  The  city  council 
shall  at  its  first  meeting  in  September  award  a  contract 
or  contracts  for  such  supplies,  personal  proi)erty  and 
material  to  the  best  and  lowest  bidder  or  bidders  com- 
petent under  the  statuta" 

Pursuant  to  this  statute  the  city  clerk  published  the  fol- 
lowing notice: 

"Notice  for  Bids.  Sealed  bids  will  be  received  at  the 
city  clerk's  office,  Lincoln,  Nebraska,  for  personal  prop- 
erty, material  and  supplies  for  the  water  department  of  the 
city  of  Lincoln  for  the  year  commencing  September  7, 
1901,  as  per  schedule  on  file  in  the  city  clerk's  office.  All 
bids  must  be  filed  with  the  clerk  on  or  before  the  first  day 
of  August,  1901.  The  city  reserves  the  right  to  reject  any 
and  all  bids.     (Signed.)  Thomas  Pratt,  City  Clerk." 

As  we  apprehend  contention  of  counsel  for  relator,  it  is 
that  under  the  statute  quoted  the  city  council  has  no  dis- 
cretion, but  the  duty  devolves  imperatively  upon  it  to 
award  the  contract  to  the  lowest  responsible  bidder.  The 
respondents  contend  that  the  city  council  is  vested  with 
discretion  in  the  premises,  and  that  under  the  evidence 
upon  which  the  trial  court  acted,  it  is  shown  that  that 
body  exercised  the  discretion  wisely  and  honestly,  and  for 
the  best  interests  of  the  city. 

We  do  not  understand  that  any  dispute  arises  in  this 
ease  as  to  the  law,  settled  by  numerous  decisions  of  this 
court,  that  mandamus  will  not  lie  to  govern  the  conduct  of 
an  inferior  tribunal  or  board  in  any  action  wherein  judg- 
ment or  discretion  is  required  to  be  exercised.  We  regard 
it  as  elementary  that  where  mandamus  is  sought,  relator 
must  show  clearly  and  conclusively  that  he  is  entitled 
under  the  law  to  the  particular  act  or  thing  desired,  and 
that  the  respondent  is  legally  obligated  to  give  him  what 
he  asks.  State  v.  Kendall,  15  Neb.  262 ;  State  v.  Wenzel, 
55  Neb.  210;  Laflin  v.  State,  49  Neb.  614. 

The  crucial  question  herein,  accordingly,  is  whether  the 
city  council  in  awarding  the  contract  exercisers  discre- 
tionary power,  or  acts  wholly  ministerially.    The  section 
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just  quoted  says  that :  "The  council  shall  ♦  ♦  *  accept 
the  bid  *  *  *  of  the  lowest  and  competent  bidder";  and 
again :"  "The  city  council  shall  *  *  *  award  a  contract 
*  *  •^  for  such  supplies  *  *  *  to  the  best  and  lowest 
bidder."  The  fundamental  principle  of  statutory  con- 
struction is  ascertainment  of  the  intent  of  the  lei^slature. 
People  V.  Weston,  3  Neb.  312.  And  all  the  language  of  the 
statute  should  be  given  efifect  where  possible.  Follmer  v. 
Nuckolls  Countyj  6  Neb.  204.  These  rules  should  be  kept 
in  mind  in  considering  the  statute  under  consideration. 
We  take  it  to  be  generally  understood  that  the  several 
kinds  of  coal  now  on  the  market  possess  certain  individual 
characteristips,  one  adapted  to  one  purpose,  another  spe- 
cially adapted  to  some  different  purpose  Where  fuel  in 
large  quantities  is  consumed  by  one  management,  it  is 
matter  of  economic  necessity  to  look  to  the  kind  of  coal 
best  adapted  to  the  purpose  for  >\'hich  it  is  needed.  Disr 
regard  of  this  consideration  would  certainly  not  be  con- 
sistent with  prudence  or  common  sense.  It  can  not  be 
said  that,  all  prices  being  equal,  it  would  be  immaterial 
from  the  standpoint  of  cost  what  particular  kind  of  coal 
respondents  used  in  the  water  plant.  Certainly  the  aim 
of  the  law  framers  must  have  been  that  the  city  council 
should  purchase  the  cheapest  coal.  A  cai*eful  reading  of 
the  section  quoted  has  convinced  us  that  the  legislature 
to  accomplish  this  purpose,  did  not  undertake  to  make  it 
incumbent  upon  the  council  to  award  the  contract  to  the 
bidder  who  otTered  to  sell  at  the  lowest  price  per  ton,  as 
long  as  in  reason  a  question  could  remain  whether  an- 
other coal  at  a  higher  price,  taking  into  consideration  the 
use  to  which  the  fuel  was  to  be  devoted,  and  the  conditions 
under  which  it  must  be  used,  would  not  be  cheaper.  Stated 
differently,  we  do  not  think  it  was  intended  that  a  mere 
comparison  of  the  prices,  regardless  of  the  quality,  should 
be  decisive  of  the  question  of  cheapness. 

The  peculiar  facts  in  this  record  are  illustrative  of  the 
truth  of  what  we  have  just  said.  It  appears  practically 
without  dispute  that  the  coal  which  the  city  council  de- 


Vol.  68]  JANUARY  TERM,  1903.  601 


state  y.  City  of  Lincolxu 


cided  to  buy  is  better  and  cheaper  at  |2.15  than  that  of 
relator  at  f2.10,  if  the  present  grates  in  the  boilers  are 
continued  in  use;  because,  a^i  the  testimony  of  respondents 
tended  to  show,  the  present  grates  were  not  adapted  to 
Rich  Hill  nut. 

As  to  the  qualities  of  the  two  coals  for  steam  power 
purposes  the  testimony  shows  considerable  conflict,  but 
the  testimony  that  the  Cleveland  nut  mixture  is  cheaper 
at  the  price  paid  is  more  than  ample  to  support  the  con- 
elusion  that  the  council  did  not  abuse  its  discretion  in 
selecting  it.  Such  a  discretion  tliey  doubtless  possessed. 
The  statute  we  are  considering  uses  language  clearly  im- 
plying that  the  council  should  go  beyond  mere  price,  and 
test  the  quality  with  reference  to  the  price.  The  peculiai* 
needs  and  conditions  of  the  plant,  the  adaptability  of  the 
different  coals  to  those  conditions,  the  necessity  for 
changes  in  equipment  in  case  a  change  were  made  in  the 
kind  of  fuel,  all  these  considerations  were  of  importance 
as  well  as  the  price.  Manifestly  the  legislature,  in  saying 
that  the  contract  should  be  awarded  to  the  best  and  lowest 
bidder,  contemplated  that  the  council  should  p^iss  judg- 
ment upon  the  question  who  was  the  lowest  and  best 
bidder;  and  doing  so,  we  are  clear,  they  exercised  func- 
tions which  can  not,  under  the  law,  be  controlled  by  man- 
damus. 

Counsel  complain  in  brief  of  the  notice  for  bids  already 
quoted,  the  objection  being  that  the  notice  refers  to  a 
schedule  on  file  in  the  clerk's  office,  instead  of  setting  out 
in  the  notice  the  exact  kinds  of  material  called  for.  Clearly 
the  notice  is  objectionable  in  this  respect  A  faithful  com- 
pliance with  the  statute  would  have  led  the  clerk  to  state 
in  such  notice  "the  probable  amount  and  kind  of  supplies." 
No  doubt,  in  a  proper  and  timely  proceeding  the  court 
would  have  required  the  clerk  to  give  notice  as  provided 
by  statute.  But  his  failure  to  comply  strictly  with  the 
statutory  directions  in  this  regard  does  not  make  the  right 
of  relator  to  the.  relief  asked  any  clearer.  The  relator 
submitted  its  bid,  and  it  is  established  by  the  evidence  that 
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it  wa«  not  in  a  position  to  supply  the  kind  of  coal  which 
was  acceptjed.  We  do  not  see  in  the  manner  of  the  notice 
anything  pnyudicial  to  the  rights  of  relator  in  this  pro- 
ceeding. 

The  same  may  be  said  with  reference  to  relator's  com- 
plaint that  the  contract  to  the  successful  bidder  was  ac- 
tually awarded  at  a  later  date  than  that  directed  in  the 
statute.  Whether  or  not  this  is  fatal  to  the  validity  of  the 
contract  entered  into  between  respondents  and  the  success- 
ful bidder  need  not  be  determined;  but  we  are  satisfied 
that  this  fact  does  not  in  any  way  tend  to  show  that  relator 
is  entitled  under  the  law  to  the  relief  prayed  for  in  ite 
application. 

We  think  that  the  council  in  this  case  possessed  a  dis- 
cretion in  deciding  upon  the  best  and  lowest  bid,  that  fbis 
discreticm  was  not  abused,  and  that  the- trial  court  did  not 
err  in  denying  the  writ.  It  is  recommended  that  the  judg- 
ment of  the  district  court  be  affirmed. 

Hastings  and  Lobingier,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affibmed. 


Ella  M.  Mavity,  appellee,  v.  George  W.  Stover  kt  ux., 

appellants. 

Filed  Afbil  22, 1903.    No.  12,692. 

1.  Forged  Deed:    Evidence.    Evidence  examined,  and  found  sufficient  to 

sustain  the  conclusions  of  the  trial  court  that  the  deed  in  question 
was  a  forgery. 

2.  Wrongful  PosseBsion  of  Land.    A  surety  who  pays  a  debt  and  wrong- 

fully takes  possession  of  the  principal  debtor's  land  can  not  re- 
quire, as  a  condition  precedent  to  yielding  possession  to  the  prin- 
cipal's heir,  that  the  latter  should  reimburse  him  for  such  payment 

3.  Action  for  Rents  and  Profits:     Subbooation:     CaEDrrs.    One  who 

pays  a  mortgage  covering  land  in  which  he  has  no  legal  interest, 
and  who  is  in  no  way  liable  for  the  mortgage,  is  not  entitled  to 
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be  sabrogated  to  the  rights  of  the  mortgagee;  but  If  the  former 
is  in  possession  he  may  be  allowed  a  credit  for  such  payments 
as  against  an  action  by  the  mortgagor  for  an  accounting  for  rents 
and  profits. 

Appeal  from  the  diBtrict  court  for  Phelps  county: 
Ed  L,  Adams,  Distbict  Judge.    Decree  modified. 

W.  P.  Hall,  Hector  M,  Smclair  and  S.  A,  Dravo,  for  aj)- 
pellants. 

O.  Norherg  and  A.  J.  Shafer,  contra. 

LOBINGIEB^  C. 

Appellee  sued  appellant  in  the  district  court  for  Phelps 
county,  alleging  that  she  was  the  owner  by  inheritance  of  a 
certain  tract  of  land  situated  in  said  county;  that  appel- 
lant had  placed  on  record  a  deed  purporting  to  convey 
said  premises  from  api)ellee  to  himself;  that  appellee  had 
never  knowingly  executed  or  delivered  such  deed,  and  that 
appellant  had  been  for  some  time  collecting  the  rents  and 
profits  of  the  property.    Appellee  prayed : 

"That  said  deed  may  be  declared  fraudulent  and  void ; 
that  the  same  may  be  vacated  and  set  aside,  and  that  the 
title  to  said  property  may  be  declared  and  quieted  in  this 
plaintiff  as  the  sole  and  only  heir  of  the  said  Molly  Stover, 
deeeaaed ;  that  an  accounting  may  be  had  of  the  rents  and 
profits  received  from  said  premises  by  the  said  G<3orge  W. 
Stover  since  the  death  of  the  said  Molly  Stover,  deceased, 
and  that  the  said  Greorge  W.  Stover  may  be  decreed  to  pay 
said  amount  so  found  due  to  this  plaintiff,  and  that  a  writ 
of  i)OB8e8sion  may  issue  placing  this  plaintiff  in  possession 
of  said  property,  and  that  the  costs  of  this  action  may  be 
taxed  against  the  defendant,  George  W.  Stover,  and  for 
such  other  and  further  relief  as  justice  and  equity  may 
demand." 

Appellant  answered  denying  generally  the  averments 
of  the  petition;  alleging  that  the  deed  in  question  had  been 
executed  and  delivered  voluntarily  by  appellee;  that  ap- 
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pellant  had  paid  off  certain  indebtedness  against  said  land 
and  erected  valuable  improvements  thereon.  The  answer 
also  set  up  other  matters  which  will  be  more  fully  noticed 
hereafter.  The  court  found  generally  for  appellee,  and 
specifically  that  the  deed  was  never  executed  or  delivered 
by  her,  and  that  she  received  no  consideration  therefor. 
A  decree  was  accordingly  entered  declaiing  the  instru- 
ment void,  quieting  title  in  appellant,  awarding  her  pos- 
session, and  directing  further :    . 

"As  to  the  prayer  for  the  accounting  for  the  rents  and 
profits  received  from  said  lands  and  received  by  the  de- 
fendant George  W.  Stover,  that  the  defendant  be  given 
thirty  days  to  file  an  answer  to  that  part  of  the  petition 
and  this  cause  is  hereby  continued  for  the  term  as  to  the 
said  accounting  for  the  rents  and  profits  so  received,  to 
the  next  term  of  this  court" 

The  undisputed  evidence  discloses  that  at  the  time  of 
the  execution  of  the  deed  in  controversy,  appellee,  who 
was  then  a  little  past  nineteen  years  of  age,  was  attend- 
ing school  at  Oberlin,  Ohio,  where  she  had  been  sent  by 
relatives  after  the  death  of  her  mother,  who  had  been  mar- 
ried to  appellant;  that  the  latter  came  to,  Oberlin  unan- 
noimced  and  that  at  his  request,  appellee  accompanied  him 
to  a  certain  office  building  in  the  town.  Here  the  teati- 
niony  diverges,  appellant  claiming  that  appellee  there  ex- 
ecuted and  acknowledged  the  deed  in  question,  which  he 
had  previously  filled  out  in  his  own  handwriting,  while 
appellee  testifies  that  she  never  executed  or  acknowledged 
any  such  instrument;  that  no  one  else  was  present  in  the 
office  to  which  they  went  together,  but  that  appellee 
stepped  into  an  adjoining  room,  leaving  her  alone  for  a 
time;  and  that  when  he  returned  he  stated  that  he  did  not 
need  her  further,  having  previously  said  that  he  might 
wish  to  have  her  identify  him  in  a  transaction  connected 
with  some  papers.  She  also  testifies  that  her  name,  which 
is  appended  to  the  deed,  is  not  only  not  in  her  handwriting, 
but  is  wrongly  spelled. 

These  were  the  only  witnesses  called  as  to  the  alleged 
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execution  of  the  deed.  Their  statements  are  utterly  irre- 
concilable and  tliere  are  reasons,  peculiarly  strong,  why 
we  should  not  disturb  the  finding  of  the  trial  court.  The 
demeanor  of  api)ellant  while  oii  the  stand  may  have  been 
such  as  to  render  his  testimony  unworthy  of  credence, 
while  that  of  appellee  may  have  carried  conviction.  Then 
there  are  other  circumstances  which  may  have  influenced 
the  trial  court.  It  may  have  considered  the  fact  that  one 
of  the  parties  to  this  alleged  transaction  was  a  mature 
man,  whom  the  record  shows  to  have  had  more  than  ordi- 
nary experience  in  business  affairs,  while  the  other  was  a 
young  school  girl,  not  out  of  her  teens,  who  was  at  the  time 
hundreds  of  miles  away  from  relatives  and  trustworthy 
advisers.  It  may  have  taken  into  account,  as  affecting  his 
credibility,  the  admitted  fact  that  appellant  went  under 
an  assumed  name  before  coming  to  this  state.  Moreover, 
though  the  alleged  deed  bears  the  names  of  two  witnesses, 
neither  of  these  were  called,  nor  were  their  depositions 
taken ;  nor  does  the  record  contain  any  explanation  as  to 
why  this  was  not  done.  Then,  although  a  specimen  of  ap- 
pellee's handwriting  was  taken  as  if  to  impeach  her  denial 
of  the  genuineness  of  the  signature,  this  was  not  introduced 
in  evidence.  We  must  accept  the  finding  of  the  trial  court 
that  the  instrument  was  a  forgery. 

But  it  is  urged  that  even  if  we  uphold  appellee  on  this 
point,  we  should  require  her,  as  a  condition  precedent  to 
the  relief  obtained,  to  reimburse  appellant  for  moneys  ex- 
pended in  discharging  certain  indebtedness  against  the 
land,  and  that  this  case  requires  the  application  of  the 
maxim,  "He  who  seeks  equity  must  do  equity."  But  the 
facts  on  this  point  are  likewise  disputed,  though  the  con- 
flict is  not  so  pronounced  as  upon  that  just  reviewed.  Ap- 
pellant testifies  that  appellee's  mother,  who  was  at  the 
time  appellant's  wife,  borrowed  the  purchase  price  of  the 
land  in  controvei'sy  from  a  Mrs.  Walser,  who  was  married 
to  appellant  shortly  after  the  death  of  appellee's  mother. 
It  is  claimed  that  the  amount  originally  borrowed  was 
f2,000,  of  which  f450  were  afterwai-d  returned  as  uniu- 
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vested ;  that  the  debt  was  evidenced  by  a  note  executed  by 
appellant  and  his  wife,  the  former  signing  as  surety;  and 
that  the  debt  was  paid  by  appellant.  This  is  substantially 
the  testimony  of  appellant,  and  in  this  he  is  corroborated 
by  the  depositions  of  Mrs.  Stover,  formerly  Mrs,  Walser. 
and  her  sister.  At  th6  time  of  the  hearing  below,  Mrs. 
Stover  had  been  divorced  from  appellant,  who  went  to 
Oregon  to  supervise  the  taking  of  the  dejwsitions  of  Mrs. 
Stover  and  her  sisU^r,  at  which  there  was  no  appearance 
on  behalf  of  appellee.  On  the  other  hand,  there  were  some 
circumstances  which  mii»lit  have  justified  the  trial  judge 
in  rejecting  the  claim.  Aside  from  the  want  of  credibility 
which  he  must  have  ascril>ed  to  api)ellant,  as  evidenced  by 
his  finding  on  the  point  first  above  reviewed,  the  court 
might  have  taken  into  account  the  fact  that  there  was  no 
written  evidence  whatever  of  this  alleged  transaction. 
Though  the  loan  was  said  to  have  been  of  a  considerable 
size,  no  mortgage  was  taken,  and  the  note  was  claimed  to 
have  bei*n  destroyed,  and  neither  party,  apparently,  kept 
any  record  or  receipts  of  payments.  Appellant's  own  state- 
ment with  reference  to  this  phase  of  the  matter  is  as  fel- 
lows : 

"The  fact  is — the  transaction  between  5Irs.  StoA'er,  my 
wife — when  I  had  any  money  and  she  wanted  any  money 
I  paid  it  to  her  on  that  claim,  and  I  didn't  keep  any  record 
of  that  as  I  would  if  it  was  a  stranger." 

His  other  testimony  as  to  how^  he  paid  this  debt  to  his 
\^'ife  is  equally  indefinite.  After  testifying  that  he  deeded 
her  seven  acres  of  land,  which  he  afterward  bought  back, 
his  examinati(m  proceeded  as  follows: 

Q.  IIow  much  did  you  actually  pay,  though? 

A.  I  don't  know  what  I  paid  her. 

Q.  How  much  cash  did  you  pay  her? 

A.  I  paid  her  the  difference  between  that  land  and  the 
money  Iwrrowed. 

Q.  How  much  was  it? 

A.  I  would  have  to  look  at  the  records. 

Js^one  of  the  parties  who  testified  as  to  this  aJl^ed  loan 
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give  any  specific  instance  of  payment  after  the  alleged 
deed  was  placed  on  record,  except  one  item  of  $75,  which 
appears  to  have  been  paid  about  the  time  appellant  and 
his  last  wife  were  arranging  the  details  of  their  separa- 
tion and  settling  the  award  of  alimony.  Again,  Mrs. 
Stover's  former  husband,  from  whom  she  had  been  di- 
vorced previous  to  her  marriage  with  appellant,  testifies 
that  when  they  separated  in  January,  1883,  he  gave  her 
|500  in  cai^h  and  $6,500  in  notes,  payable  at  different 
times,  and  that  she  had  no  other  means  whatever.  As 
this  was  the  year  in  which  thre  alleged  loan  was  made,  the 
court  might  have  believed  from  this  evidence  that  Mrs. 
Walser  could  not  possibly  have  made  the  loan  of  $2,000. 
It  is  true  that  appellant  testifies  in  rebuttal  that  a  subse- 
quent settlement  was  made  between  Walser  and  his  wife, 
by  which  the  latter  accepted  fifty  cents  on  the  dollar  in  the 
summer  of  1883,  but  he  also  says  that  he,  as  assignee,  sued 
Walser  on  the  first  $1,000  note,  which,  according  to  Wal- 
ser's  testimony,  was  not  due  until  July,  1884,  and  not 
sued  on  until  1886,  which  Tv:ould  seem  to  discredit  the 
theory  of  a  general  cash  settlement  in  1883. 

But  even  if  we  were  permitted  to  disregard  all  this  con- 
trary showing,  and  accept  appellant's  claim  that  appellee's 
mother  borrowed  from  Mi-s.  Walser  the  money  which  paid 
for  the  land  in  controversy,  and  that  appellant  repaid  it, 
we  do  not  think  that  the  case  i)ermits  of  an  application  of 
the  doctrine  for  which  he  contends.  His  real  claim  here 
is  that  he,  as  a  surety,  should  be  subrogated  to  the  cred- 
itor's rights  against  the  land,  because  he  has  paid  the  debt 
The  authorities  he  cites  on  this  i>oint  are  cases  where  the 
debt  was  secured  by  a  mortgage  or  some  similar  security. 
According  to  the  testimony,  the  creditor  had  no  rights 
against  the  land.  It  is  admitted  that  no  mortgage  was 
given,  and  that  the  claim  was  evidenced  by  a  mere  note. 
By  paying  such  a  debt  api>ellant  would,  at  most,  be  sub- 
rogated to  the  creditor's  rights  in  the  note,  and  his  remedy 
would  have  been  to  present  it  as  a  claim  against  the  debt- 
or's estate.     Robinson  v.  Lcavitt^  7  N.  H.  73,  and  other 


(508  XEBUASKA  KEPOKTS.  [VOL.  68 


Mavlty  V.  Stover. 


authorities  cited  by  appellant,  have  no  application  to  such 
a  caise. 

ApiK^llant,  hoAvever,  testifies  that  the  land  in  controversy 
was  subject  to  a  mortgage  for  |400  to  a  loan  company, 
and  tliat  he  paid  this  off.  This  testimony  was  clearly  in- 
comiK^teiit,  as  the  mortgage,  or,  in  its  absence,  the  re(*ord, 
would  have  beini  the  best  evidence  of  such  an  incum- 
brance, and  the  court  might  have  lieen  justified  in  declin- 
ing to  consider  this.  But  even  had  the  incumbrance  been 
properly  proved,  we  do  not  see  that  it  affords  any  basis 
for  applying  the  doctrine  of  sulirogation.  There  is  no 
claim  that  appellant  was  liable  on  tliis  mortgage,  But,  on 
the  (<:  Irary,  the  answer  alleges  that  "the  payment  of 
that  V.;'.-;  ai^sumed  by  the  said  Molly  Stover  a^  a  part  con- 
sideration of  the  purchase  prica"  The  benefits  of  subroga- 
tion can  not  he  invoked  by  one  who  pays  under  such  cir- 
cumstances.   24  Am.  &  Eng.  Ency.  of  Law  (1st  ed.),281. 

"A  mere  stranger  or  volunteer  can  not,  by  paying  a  debt 
for  which  aiiotlier  is  bound,  be  subrogated  to  the  creditor's 
rights  in  rc^siRX't  to  the  secimty  given  by  the  real  debtor. 
Hough  V,  .¥Ana  TAfc  Ins.  Co.,  57  111.  318;  Young  v,  Jfof- 
gaii,  89  111.  11)9,  203;  Heavier  v.  Slanker,  94  111.  175.  A 
stranger  within  the  meaning  of  this  rule  is  not  necessarily 
one  who  lias  had  nothing  to  do  with  the  transaction  out  of 
M'hich  tlie  (lel)t  grew.  Any  one  being  under  no  l^al  obliga- 
tion or  liability  to  pay  the  debt  is  a  stranger,  and  if  he 
pays  the  debt,  a  mei*e  volunteer."  Suppigcr  v.  OaiTch,  20 
111.  App.  G25,  629. 

But  it  is  claimed  that  appellant  had  an  interest  in  the 
land  as  tenant  by  curtesy,  "and  as  such  had  the  right  to 
pay  off  th(*  mortgage  to  protwt  his  own  estate."  Appel- 
lee's mother  die<l  in  1883,  and  our  statute  relating  to 
curtesy  then  in  force  contained  the  following  proviso: 

"That  if  the  wife,  at  her  death,  shall  have  issue  by  any 
former  husband,  to  whom  the  estate  might  descend,  such 
issue  shall  take  the  same,  dischargc*d  from  the  right  of  the 
surviving  husband  to  hold  the  same  as  tenant  by  the 
curtesy."    C(mipih>d  Statutes  (1883),  ch.  23,  sec.  29, 
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By  virtue  of  this  statute,  appellee's  rights  vested  im- 
mediately on  her  mother's  death,  and  appellant  acquired 
no  estate  of  curtesy. 

For  the  same  reason  the  court  was  justified  in  awarding 
possession  to  appellee.  Whether  appellant  might  not  have 
been  entitled  to  demand  a  jury  trial  as  to  his  right  of  pos- 
session, we  need  not  now  determine  as  no  such  demand 
was  made.  Dams  v.  Snyder ^  45  Neb.  415;  Loumbury  v. 
Catron,  8  Neb.  469,  477. 

But  w^hile  this  does  not  seem  to  be  a  case  in  which  we 
can  apply  the  doctrine  of  subrogation,  we  nevertheless 
think  that  if  appellant  has  actually  paid  a  mortgage- on 
the  land,  and  can  show  this  by  competent  evidence,  he 
should  be  pennitted  to  offset  the  amount  of  such  paym/ent 
against  any  claim  for  rents  and  profits.  We  think  it 
would  be  inequitable  to  charge  him  for  the  latter,  and 
deny  him  any  credit  for  expenditures  which  he  may  have 
made,  thereby  preventing  a  sale  of  the  land  uuder  the 
mortgage,  and  its  loss  to  appellee.  He  would  also,  of 
course,  be  entitled  to  a  similar  credit  for  improvements 
which  he  may  have  placed  on  the  land. 

We  therefore  recommend  that  the  decree  be  so  modified 
that  in  the  subsequent  accounting  therein  provided  for,  he 
may  be  entitled  to  credit  for  any  payments  he  may  have 
made  on  the  mortgage,  with  interest  and  for  any  improve- 
ments placed  on  the  land,  but  that  in  all  other  respects  the 
decree  be  affirmed. 

Hastings  and  Kirkpatriok,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  decree  of  the  district  court  is  modified  so  as 
to  provide  that  appellant  shall  be  entitled,  in  the  subse- 
quent accounting,  to  a  credit  for  any  payments  he  may 
have  made  to  discharge  any  mortgage  covering  the  land, 
with  interest,  and  also  for  improvements  placed  thereon. 

Decbeb  modifibd, 
43 
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School  District  op  Omaha  v.  John  McDonald.* 

Filed  April  22,  1903.    No.  12,807. 

1.  Contract:    Construction.    In  an  action  for  damages  for  a  breadi  of 

contract  between  a  school  district,  in  a  metropolitan  city,  and  an 
architect,  for  his  services  for  the  period  of  one  year,  the  contract 
will  be  construed  according  to  the  plain  import  of  its  language, 
viewed  in  the  light  of  the  circumstances  and  the  apparent  under- 
standing of  the  parties  at  the  time  It  was  made. 

2.  Directing  Verdict:    Measube  of  Damaqbs.    In  such  a  case,  where  no 

evidence  is  introduced  in  support  of  the  only  defense  properly 
pleaded,  it  is  the  duty  of  the  court  to  construe  the  contract,  and 
determine  the  measure  of  damages,  and  direct  the  Jury  to  return 
a  verdict  accordingly. 

3.  Contract  an  Entirety:    Personal  Services.     Where  the  contract  is 

entire,  is  one  for  personal  services  only  and  the  breach  of  it  is 
total,  the  measure  of  damages  is  what  the  plaintilf  would  have 
earned,  less  what  it  would  have  cost  him  to  perform  it  according 
to  its  terms.  Brodie  v.  Watkins,  33  Ark.  545;  Wirth  v.  CalAotii. 
64  Neb.  316. 

4.  Cross-examination.    A  witness  can  not  be  interrogated  on  his  cross- 

examination  as  to  the  length  of  time  it  took  him  to  perform  an- 
other contract,  diCEerent  from  and  independent  of  the  one  which 
is  the  basis  of  the  action. 

6.  Non-reversible  Error.  It  is  not  reversible  error  to  refuse  to  allow 
a  defendant  to  introduce  in  evidence  plaintiff's  original  petition, 
where  there  is  no  substantial  difterence  in  the  statement  of  the 
facts  contained  therein,  and  in  the  one  on  which  the  suit  is  tried. 

Error  to  the  district  court  for  Douglas  county:    WiL- 
LARD  W.  Slabaugh^  DISTRICT  JuDGB.    Afflmied. 

CaH  E.  HerHng  and  John  P.  Breen^  for  plaintiff  in 
error. 

Hoimrd  H.  Baldnge^  WilUam  A.  De  Bord  and  Timothff 
J.  Mahoneyj  contni, 

Barnes,  C. 

At  the  jjeneral  election  held  on  November  8,  1898,  tic 
school  district  of  Omaha  voted  bonds  for  the  purpose  of 
*  Rehearing  denied.     See  opinion,  p.  623,  foat. 


You  68J  JANUARY  TERM,  1903.  611 


School  District  of  Omaha  y.  McDonald. 


creating  additional  high  school  facilities  on  its  high  school 
grounds  known  as  "Capitol  Square,"  and  for  the  construc- 
tion of  three  new  school  buildings  in  other  places  in  said 
city.  The  bonds  were  issued  and  sold,  and  with  the  funds 
thereby  provided,  the  board  of  education  was  authorized 
to  secure  additional  high  school  facilities,  by  additions  to 
the  building  already  constructed,  or  the  erection  of  a  new 
building.  Acting  under  such  authority,  on  May  8,  1899, 
the  board  entered  into  a  contract  with  John  McDonald, 
as  architect,  to  draw  plans  for  and  superintend  the  con- 
struction of  a  high  school  building,  for  which  he  was  to 
receive  as  comi)ensation  a  sum  equal  to  five  per  cent,  of  its 
cost  Under  this  contract,  McDonald  drew  the  plans  and 
specifications  for  a  building  of  certain  dimensions,  which 
was  to  face  south  on  the  high  school  grounds.  These  plans 
were  adopted,  and  McDonald  was  paid  for  his  work  from 
time  to  time  as  it  progressed.  However,  the  building  pro- 
vided for  by  these  plans  was  never  erected.  It  appears 
that  theretofore  a  contract  had  been  entered  into  between 
the  school  district  and  one  John  Latenser,  as  architect,  to 
draw  plans  for  and  superintend  the  construction  of  the 
three  school  buildings  above  mentioned — one  to  be  lo- 
cated on  Cass  street,  one  on  Pacific  street  and  one  ou 
Davenport  street.  It  further  appears  that  in  November, 
1898,  the  board  of  education,  at  a  r^ular  meeting,  passeil 
the  follo\\ang  resolution : 

^'Whebeas,  The  policy  of  employing  an  architect  by  the 
year,  or  for  a  longer  term,  instead  of  letting  contracts  for 
plans  and  specifications  by  competition,  has  been  adopted 
by  nearly  all  metropolitaji  school  districts  in  this  country 
as  the  wisest,  best  and  most  economical  plan,  such  policy 
giving  to  said  board  the  benefit  of  practical  schoolhouse 
construction  which  open  competition  does  not,  and 

"Whebbas^  The  law  warrants  and  precedent  and  good 
business  judgment  demands  that  this  board  should  follow 
the  policy  adopted  by  other  cities :  Therefore,  be  it 

"Resolved,  That  this  board  employ  the  services  of  some 
practical  and  thoroughly  competent  architect  whose  duty 
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it  shall  be  to  draw  all  plans  and  specifications  for  the  alter- 
ation or  remodeling  of  school  buildings  already  erected, 
when  in  the  judgment  of  the  board  of  edu(^ation  of  this 
school  district  such  alterations  or  remodeling  become 
necessary,  and  to  draw  all  plans  and  specifications  for  the 
construction  of  such  new  buildings  as  may  be  ordered  by 
vote  of  the  people,  or  the  boai-d  of  education. 

"And  be  it  further  resolved,  that  this  board  deenis  it 
essential  to  put  the  policy  suggested  by  this  resolution  in 
force  at  once  by  contracting  with  an  architect  for  tlio  term 
of  one  year,  commencing  December  1,  1899,  and  upon  the 
selection  of  such  architect^  the  president  and  secretary  of 
this  board  are  instructed  to  at  once  enter  into  a  contract 
with  such  architect  for  the  term  stated  in  this  resolution, 
the  basis  and  conditions  of  said  contract  to  be  the  same  us 
fixed  by  this  resolution.  Said  architect  shall  receive,  as 
compensation  for  his  services,  a  commission  of  five  per  cent. 
of  the  total  cost  of  the  work  done  in  the  remodeling  or 
alteration  of  the  buildings  and,  five  per  cent,  of  the  total 
cost  of  any  new  buildings  constructed.  The  compensation 
herein  fixed  shall  be  in  full  for  all  services  rendered  in 
drawing  plans  and  specifications  and  in  supervision  of 
work.  Before  entering  upon  his  duties,  the  architect  shall 
file  with  the  secretary  of  this  board  a  bond  in  the  penal  sum 
of  three  tliousand  dollars  (f3,000)  for  the  faithful  per- 
formance of  his  duties,  such  bond  to  be  issued  by  some 
surety  company  and  to  be  approved  by  the  board.  These 
resolutions  shall  in  no  way  conflict  with  or  annul  any 
contracts  at  present  existing  with  architects." 

Thereupon  John  McDonald  was  elected  by  the  board  to 
the  position  provided  for  by  this  resolution,  and  on  Decem- 
ber 1  of  that  year  entered  into  a  contract  with  the  school 
district  in  accordance  with  its  terms,  and  by  which  it  was 
further  provided,  that  he  should  serve  the  district  in  the 
capacity  of  architect  for  the  period  and  upon  the  terms  and 
conditions  following,  to  wit:  That  he  should  draw  all 
plans  and  specifications  for  the  alteration  or  remodeling  of 
school  buildings  already  erected,  and  draw  all  plans  and 
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specifications  for  such  new  buildings  as  might  be  ordered 
by  a  vote  of  the  people,  or  of  the  said  board  of  education ; 
that  he  should  furnish,  at  his  own  cost  and  expense,  all 
plans,  specifications,  details,  copies  and  blue  prints,  and 
all  alterations  thereof,  and  all  other  papers  and  materials 
such  as  might  be  ordered  by  the  board  necessary  and  con- 
venient for  the  use  of  the  said  school  board,  its  officers, 
superintendents  of  buildings,  bidders  and  contractors,  and 
all  such  copies  as  should  be  necessary  to  be  furnished  under 
the  laws  of  the  state  and  ordinances  and  rules  of  the  city 
of  Omaha,  and  under  the  rules  and  regulations  of  the  board 
of  education  then  in  force  or  thereafter  to  be  in  force  dur- 
ing his  employment.  He  also  agreed  to  furnish  all  in- 
formation desired  by  any  interested  person  of  or  about  any 
or  all  of  such  plans,  specifications,  details,  copies,  blue 
prints  and  alterations  thereof,  and  other  papers,  and  all 
materials  therein  designated  or  provided  for,  and  to  ha^e 
a  copy  of  each  of  said  papers  and  documents  at  all  times 
accessible  -to  any  member  or  officer  of  the  board  of  educa- 
tion on  file  at  the  office  of  the  board,  and  the  plans,  specifi- 
cations, details  and  alterations  thereof,  and  all  other 
papers  from  the  beginning  of  their  drafting,  it  was  agreed 
should  be  the  absolute  property  of  the  said  school  district 
with  the  right  to  use  them  during  the  term  of  the  con- 
tract, and  at  any  time  thereafter,  and  either  in  the  form 
drafted  and  made  by  McDonald  or  in  any  alterative  form 
iT^ithout  any  liability  to  him  or  any  one  for  such  use 
It  was  further  provided  that  McDonald  should  serve  the 
school  district  in  such  capacity  for  the  period  of  one  year 
from  the  1st  of  December,  1899;  that  he  should  so  serve 
the  district  bb  employee- and  agent  solely,  and  be  in  no 
sense  an  arbiter  between  the  school  district  and  any  con- 
tractor; and  that  so  much  of  his  time  as  the  school  dis- 
trict should  desire  during  the  existence  of  the  contract 
should  be  at  the  service  of  the  district  for  all  purposes 
and  in  any  way  pertaining  to  the  business  and  occupation 
of  an  architect  It  was  further  provided  that  at  all  times 
during  the  existence  of  the  contract  McDonald  should  be 
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subject  to  the  immediate  order  of  the  board  of  edacation, 
and  he  agreed  to  do  and  perform  all  the  things  to  be  done 
by  him  within  the  time  allotted  to  him  by  the  board,  with- 
out regard  to  the  cost  to  him,  provided  the  time  limited 
by  the  board  should  not  be  unreasonably  short ;  and  that 
he  should  do  all  of  these  things  under  his  employment 
faithfully,   honestly,   fully   and   skillfully   as  a  skillful 
architect.     He  was  further  required  to  give  bond  in  the 
sum  of  |3,000  for  the  faithful  performance  of  his  duties. 
And  in  consideration  of  the  services  so  rendered  by  Mc- 
Donald, and  of  hiff  full  compliance  with  all  the  terms  and 
conditions  of  the  contract,  it  was  agreed  therein  that  the 
school  district  should  pay  him,  as  compensation  for  his 
services,  a  commission  of  five  per  cent  of  the  total  cost 
of  the  work  done  in  the  remodeling  or  alteration  of  build- 
ings, and  five  per  cent  of  the  total  cost  of  the  new  build- 
ings ordered  constructed;  that  this  compensation  should 
be  in  full  for  all  services  rendered  in  drawing  plans  and 
specifications  and  in  supervision  of  work;  and  that  the 
contract  should  in  no  way  conflict  with  or  annul  any 
contract  then  in  force  with  any  architect  employed  by  the 
board. 

McDonald  gave  his  bond  as  provided,  which  was  duly 
approved,  and  by  these  acts  he  abandoned  his  contract  of 
May  8, 1899,  and  agreed  to  give  his  whole  time  and  services, 
if  necessary,  to  the  school  district,  and  in  all  things  to  be 
subject  to  the  orders  of  the  board  of  education.  On  the 
5th  day  of  February,  1900,  the  boiird  adopted  the  follow- 
ing resolution : 

"Whereas,  The  records  of  the  board  of  education  of  the 
school  district  of  Omaha  show  that  a  resolution  providing 
for  the  appointment  of  an  official  architect  for  the  said 
board  was  presented  on  the  20th  day  of  November,  1899, 
and  that  theresifter,  and  in  accordance  with  the  tenor  and 
effect  of  said  resolution  the  board  entered  into  a  pretended 
contract  with  one  John  McDonald  as  architect  for  said 
school  board  for  the  period  of  one  year,  commencing  De- 
cember 1,  1899. 
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''Now  therefore,  be  it  resolved,  that  said  resolution  and 
all  and  singular  the  acts  of  said  board  in  op  about  or  con- 
nected with  the  employment  of,  or  the  contracting  with 
said  McDonald,  as  architect  of  the  school  board  under 
and  in  pursuance  of  said  resolution  be,  and  the  same  are 
hereby  rescinded,  set  aside  and  held  for  naught,  and  the 
said  McDonald  is  hereby  released  from  and  discharged 
from  any  and  all  obligations  to  said  board  that  may  exist 
under  said  resolution  and  act  thereunder.  And  the  said 
board  of  education  hereby  disclaims  and  denies  any 
contractual  relation  existing  between  the  said  board  and 
said  McDonald  under  said  resolution  and  premises 
herein." 

And  thereby  the  said  McDonald  was  discharged  from 
his  said  oflBce  and  employment.  It  further  appears  that 
the  board  at  the  same  meeting  adopted  another  resolution 
wholly  annulling  and  setting  aside  his  May  contract. 
McDonald  was  notified  of  the  adoption  of  these  resolu- 
tions, and  at  once  wrote  the  board  a  letter,  stating  that  he 
considered  his  December  contract  in  full  force;  that  he 
was  ready,  willing  and  able  to  perform  it;  and  that  he 
still  considered  himself  the  official  architect  of  the  board. 
An  indorsement  made  by  the  attorney  for  the  board  of 
education  appears  on  this  letter  as  follows:  "John  Mc- 
Donald considers  himself  official  architect." 

Immediately  thereafter  John  Latenser  was  elected 
architect  in  McDonald's  place,  and  entered  into  a  contract 
with  the  school  district,  which  was,  in  form  and  substance, 
the  same  as  McDonald's  contract  of  December  1,  1899, 
and  provided  for  the  payment  of  the  same  compensation. 
In  pursuance  to  the  orders  of  the  board  of  education,  Lat- 
enser immediately  drew  plans  and  specifications  for  a  new 
high  school  building,  facing  east  on  the  high  school 
grounds,  which  were  adopted.  The  contract  was  let  for  the 
construction  of  the  building,  which  was  commenced  in 
July  of  that  year,  and  .cost,  when  completed,  |189,743.16. 
After  the  erection  of  the  building  McDonald  commenced 
this  suit  against  the  school  district  to  recover  the  «lamages 
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allied  to  have  been  sustained  by  him  by  reason  of  the 
violation  of  his  contract  of  December  1,  1899,  on  the  part 
of  the  school  district,  by  and  through  the  acts  and  resolu 
tions  of  its  board  of  education.  The  petition  fully  set 
forth  the  foregoing  facts,  pleaded  the  contract,  alleged  its 
violation  on  the  part  of  the  defendant,  and  prayed  judg- 
ment for  the  sum  of  |10,000,  with  interest  from  December 
1,  1900.  The  school  district,  by  its  answer,  admitted  the 
adoption  of  the  resolution  set  forth  and  attached  to  the 
petition ;  admitted  the  execution  of  the  contract  sued  on, 
but  denied  the  construction  placed  on  it  by  the  allegations 
of  the  petition;  and  set  forth  the  construction  and  mean- 
ing thereof  contended  for  by  defendant.  The  adoption  of 
the  resolution  annulling  and  rescinding  the  contract  was 
also  admitted,  and  it  was  alleged  that  the  defendant  was 
justifitHl  in  the  termination  of  the  contract  for  the  reasons 
that  the  plaintiff  was  so  unskilled  in  architecture,  and  in 
the  drawing  of  plans  and  specifications  for  school  bnild- 
ings,  as  to  render  him  wholly  incompetent  to  perform  the 
work  and  duties  of  an  architect.  The  answer  further  al- 
lied that  in  the  performance  of  the  duties  of  an  architect, 
and  in  the  performance  of  the  duties  of  a  superintendent 
of  the  construction  of  public  buildings,  such  as  school 
buildings,  in  addition  to  skill  and  good  workmanship,  a 
high  degree  of  honesty,  good  faith,  integrity  and  truthful- 
ness is  required;  nevertheless  plaintiff  is  wholly  lacking 
in  honesty,  good  faith,  integrity  and  truthfulness,  which 
facts  became  known  to  defendant  shortly  after  December 
1, 1899. 

The  reply  fully  traversed  the  matters  of  defense  con- 
tained in  the  answer;  denied  specifically  the  allegations 
of  the  last  paragraph  thereof,  and  alleged,  in  substance, 
that  the  contract  was  rescinded  after  certain  new  members 
of  the  board  had  been  elected,  for  the  purpose  of  showing 
favoritism  to  John  Latenser,  and  for  the  sole  purpose  of 
giving  him  the  contract  for  drawi'^g  the  plans  and  spec- 
ifications for  the  erection  of  the  high  school  building;  be- 
cause of  his  personal  and  political  services  rendered  to 
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many  members  of  the  board  of  education.  Defendant  filed 
a- motion  to  strike  certain  paragraphs  of  the  reply,  which 
was  properly  sustained  in  part,  and  overruled  as  to  the 
other  matters  contained  therein.  And  thereupon,  on  the 
issues  thus  formed,  the  cause  was  tried  to  a  jury.  After 
the  introduction  of  the  plaintiff's  evidence,  counsel  for  the 
school  district  moved  the.  court  for  an  instruction  direct- 
ing the  jury  to  return  a  verdict  for  the  defendant.  The 
motion  was  overruled,  and  the  district  thereupon  intro- 
duced its  evidence.  PlaintifiE  produced  his  rebuttal,  and  at 
the  close  of  all  of  the  evidence  moved  the  court  to  direct 
the  jury  to  return  a  verdict  for  him  for  the  amount  sued 
for.  The  defendant  objected  to  the  motion.  The  objection 
was  overruled,  the  motion  was  sustained,  and  the  jury 
was  instructed  to  return  a  verdict  for  plaintiff  for  five  per 
cent  of  1187,743.16,  less  $40,  the  amount  which  the  evi- 
dence showed  it  would  have  cost  the  plaintiff  to  carry  out 
and  perform  his  ccmtract,  with  interest  on  the  same  from 
December  1,  1900,  to  wit,  $10,225;  and  the  jury  returned 
a  verdict  for  the  plaintiff'  for  that  amount.  Judgment  was 
entered  on  this  verdict.  The  school  district  prosecuted 
error  to  this  court,  and  hereafter  will  be  called  the  plain- 
tiflF.  We  have  made  the  statement  of  facts  somewhat 
prolix,  but  it  seemed  necessary  for  a  correct  understand- 
ing of  the  questions  presented  for  our  decision. 

1.  Plaintiff  contends  that  the  court  erred  in  directing 
the  jury  to  return  a  verdict  for  the  defendant  herein.  It 
must  be  observed  that  there  is  no  confiict  in  the  evidence 
as  to  any  material  question  of  fact  put  in  issue  by  the 
pleadings.  The  plaintiff  specifically  admits  the  adoption 
of  all  the  resolutions  pleaded  and  offered  in  evidence;  that 
it  entered  into  the  contract  in  question  with  the  defend- 
ant, McDonald,  as  alleged  in  the  petition;  that  it  was 
valid;  and  that  by  the  resolutions  above  mentioned  the 
board  of  education  annulled,  canceled  and  set  it  aside, 
without  McDonald's  consent  This  entitled  him  to  main- 
tain an  action  for  damages,  and  unless  a  valid  defense  was 
pleaded^  and  established  by  some  competent  evidence,  he 
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would  be  entitled  to  recover.  The  first  question  for  de- 
termination is  the  meaning  of  the  terms  of  the  contract- 
in  other  words,  its  construction.  This  was  for  the  court, 
and  it  would  have  been  reversible  error  to  have  submitted 
that  question  to  the  jury.  Simms  v.  Summers,  Z9  Xeb. 
781;  Rosenthal  v,  Ogden,  50  Neb.  218,  223;  Western  Mfg. 
Co.  V,  Ro(jers,  54  Neb.  456,  460;  Meyer  v.  Shampj  51  Neb. 
424 ;  RicKctts  v.  Rogers,  53  Neb.  477. 

The  trial  court  held  that  for  the  i)erfomiance  of  the 
duties  which  ifcDonald  assumed,  and  which  are  all  ex- 
plicitly set  forth  in  the  contract,  he  was  entitled  to  receive 
as  compensation  a  sum  equal  to  five  per  cent  of  the  cost  of 
all  the  work  done  in  remodeling  buildings  already  con- 
struct(*d,  and  five  per  cent,  of  the  total  cost  of  all  new 
buildings  ordered  constructed  by  the  board  of  education, 
during  the  term  of  his  contract. 

We  are  uimble  to  say  that  the  court  was  wrong  in  his 
view  of  the  meaning  of  the  agreement.  McDonald  had 
given  up  his  contract  of  May  8,  1899,  and  had  accepted  in 
lieu  th(»reof  his  election  as  architect  for  the  district  for 
the  term  of  one  year;  had  agreed  to  give  his  entire  time  to 
the  business  of  the  plaintiff,  if  required  to  do  so ;  to  furnish 
whatever  it  desired  in  the  way  of  plans,  specifications, 
drawings,  blue  prints  and  everything  necessary  to  con- 
struct its  high  school  building,  and  as  well  as  plans  and 
specifications  and  all  matters  necessary  for  remodeling  anj 
school  buildings  already  constructed.  These  plans  were 
to  belong  to  the  plaintiff  absolutely,  with  power  to  change 
or  alter  them  without  McDonald's  consent,  during  the 
term  of  his  contract  or  afterwards;  he  was  to  have  no 
charge  or  superinteudency  of  construction,  so  that  when 
the  plans,  specifications,  maps,  blue  prints,  drawings  and 
estimates  were  furnished  in  such  numbers  as  were  required 
for  the  district,  the  board  of  education,  contractors,  build- 
ers and  superintendents  of  construction,  erection  of  the 
building  could  go  forward  to  completion  without  further 
service  on  his  part,  and  his  contract  would  be  fully  per- 
formed.   Plaintiff  does  not  seriously  question  this  view  of 
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the  agreement,  but  contends  that  the  compensation  men- 
tioned therein  should  be  held  to  apply  only  to  the  amount 
of  money  actually  expended  in  improvements  during  its 
term.  This  view  of  the  matter  is  so  unreasonable  that  we 
can  not  give  our  consent  to  it.  It  could  not  have  been  the 
understanding  of  either  the  board  of  education  or  Mc- 
Donald. It  was  conceded,  as  a  matter  of  course,  that  the 
contract  which  Latenser,  as  architect,  had  for  the  erection 
of  the  school  buildings  on  Cass,  Pacific  and  Davenpofrt 
streets,  could  not  be  interfered  with ;  and  that  McDonald 
had  the  contract  for  the  high  school  building,  which  would 
compensate  him  to  the  amount  of  about  $10,000;  and, 
deeming  it  better  to  secure  his  services  for  all  purposes, 
including  the  high  school  building,  as  well  as  the  con- 
templated improvements  in  the  way  of  remodeling  and 
altering  its  other  school  buildings,  the  boai*d  resolved  to 
enter  into  a  general  contract  with  him  for  one  year  from 
December  1,  1899,  during  which  time  it  was  contemplated 
that  the  high  school  building  would  be  ordered,  would  in 
fact  be  constructed,  and  all  other  needed  improvements 
made.  McDonald,  with  this  understanding,  could  well 
afford  to  give  up  his  former  employment,  and  accept  this 
general  contract  for  a  year,  with  the  compensation  agreed 
upon  therein.  Any  other  view  of  the  matter  would  be  so 
unfair  and  unjust  that  it  should  not  receive  our  serious 
consideration.  We  therefore  approve  of  the  construction 
placed  on  the  contract  by  the  trial  court.  It  being  thus 
settled  that  the  defendant  herein  was  entitled  to  recover, 
the  court  did  not  err  in  directing  a  verdict  in  his  favor. 

2.  This  brings  us  to  the  consideration  of  the  matters  of 
defense  contained  in  the  record.  It  appears  that  the  only 
matter  pleaded  as  a  defense,  which  was  entitled  to  any 
consideration,  or  in  the  support  of  which  any  evidence 
could  have  been  introduced  over  McDonald's  objections, 
was  that  of  unskill fulness  and  incompetency.  The  district 
offered  no  proof  to  sustain  these  allegations.  No  one  at- 
tempted to  testify  that  McDonald  was  incompetent  or  un- 
skillful, but  on  the  contrary,  the  evidence  discloses  that 
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he  was  an  architect  of  many  years^  experience;  that  he  had 
received  proper  preliminary  training,  and  during  the  six- 
teen years  he  had  been  practicing  his  profession  in  Omaha 
he  had  planned  and  constructed  many  fine  and  costly 
buildings,  both  public  and  private,  to  the  entire  satisfac- 
tion of  those  concerned  therewith.  As  to  the  question  of 
his  honesty  and  integrity,  that  matter  was  not  pleaded  in 
such  a  manner  as  to  state  a  defense,  and  was  therefore 
not  an  issue  in  the  case.  If  the  answer  had  alleged  that 
by  dishonesty  and  fraud  he  had  procured  the  contract  in 
question,  or  that  he  had  been  guilty  of  dishonesty  or  want 
of  integrity  in  the  performance  of  his  duties  thereunder, 
evidence  on  these  points  should  have  been  received.  The 
court  properly  ruled  that  the  offer  of  evidence  of  that 
general  nature,  by  the  members  of  the  board  of  education, 
could  not  be  received  under  the  issues  made  by  the  plead- 
ings. Therefore  no  substantial  defense  to  the  action  was 
established. 

3.  We  now  come  to  the  measure  of  damages.  The  trial 
court  held  that  McDonald  was  entitled  to  recovCT  the 
amount  of  the  compensation  provided  for  by  the  terms 
of  the  agreement.  The  contract  in  this  case  was  an  en- 
tirety, was  one  for  personal  services,  and  the  breach  of 
it  was  total.  In  such  a  case  the  measure  of  damages  is 
what  the  plaintiff  would  have  earned  if  the  contract  had 
been  carried  out,  less  what  it  would  have  cost  him  to  per- 
form it  according  to  its  terms.  Ennis  v.  Biwkeye  Publishr 
ing  Co.,  44  Minn.  105,  46  N.  W.  314. 

The  case  of  Brodic  i\  WatJdns^  33  Ark.  545,  34  Am.  Rep. 
49,  is  in  point.  It  was  one  where  an  attorney  had  con- 
tracted with  a  client  to  prosecute  a  suit,  and  was  to  have, 
as  compensation  therefor,  ten  per  cent,  of  the  amount  ot 
money  recovered.  He  filed  a  bill,  commenced  the  action, 
and  was  proi^eoding  to  prosecute  it  in  a  proper  manner, 
when  his  employer  discharged  him.  It  was  held  that  he 
was  entitled  to  recover  as  damages  ten  per  cent,  of  the 
amount  afterwards  recovered  by  the  client,  less  the  actnal 
expense  he  would  have  incurred  in  prosecuting  the  suit 
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In  the  case  at  bar,  McDonald  was  entitled  to  five  per 
cent,  of  the  total  cost  of  the  building  constructed  by  order, 
of  the  board  of  education,  less  the  sum  of  $40,  which  the 
testimony  showed  would  have  been  his  actual  expense  in 
performing  his  contract.  Webster  v.  Wade,  19  Cal.  291. 
And  as  to  this  amount  there  is  no  conflict  of  evidence. 

In  the  case  of  Wirth  v.  Calhoun^  64  Neb.  316,  it  appeared 
that  Wirth  had  made  a  contract  with  the  Calhouns  where- 
by the  latter  were  to  give  certain  perfoi*mances,  consisting 
of  music,  at  Wiilh's  place  of  amusement  in  Omaha.  The 
Calhouns  were  dischai'ged  prior  to  the  termination  of  the 
contract,  and  sued  for  damages;  claiming  that  they  were 
damaged  in  the  amount  of  the  contract  price  which  they 
would  receive  for  the  remainder  of  their  engagement.  We 
held  as  follows  (p.  318)  : 

"As  to  the  failure  to  allege  that  they  [the  Calhouns] 
were  unable  to  find  other  employment,  that  is  a  matter  of 
defense,  and  they  were  not  required  to  anticipate  it" 
The  low^er  court  instructs  the  jury  as  follows :  "If  you 
find  for  the  plaintiffs  you  will  assess  their  damages  at 
the  suni  of  $60  per  week  from  July  24,  1898,  to  October  31, 
1898,  together  with  the  reasonable  value  as  shown  by  the 
evidence  of  their  board  and  lodging  for  the  same  period.'' 
The  Oalliouns  were  to  be  paid  f60  per  week,  and  Wirth 
was  to  furnish  them  with  board  and  lodging.  Referring 
to  this  instruction.  Commission  Albert  said :  "The  in- 
struction was  proper,  under  the  pleadings  and  evidence  in 
this  case.  It  is  not  claimed  that  there  was  any  evidence 
tending  to  show  that  the  plaintiffs  had,  or,  by  the  exercise 
of  due  diligence  might  have  secured,  other  engagements, 
or  of  any  other  fact  in  mitigation  of  damages.  Under 
such  circumstances,  the  contract  price  is  the  measure  of 
damages.^' 

In  the  case  at  bar  there  is  nothing  in  the  pleadings  or 
evidence  tending  to  show  that  ^IcDonald  had,  or  by  the  ex- 
ercise of  due  diligence  might  have  secured,  other  employ- 
ment The  record  shows  conclusively  that  he  had  the 
time  to  fully  perform  his  contract  with  the  school  boai'd 
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within  the  year  mentioned  therein,  and  that  during  that 
period  he  could  have  drawn  the  plans  and  speciftcatioiMi 
for  the  new  high  school  building,  and  would  have  drawn 
them  had  he  been  permitted  to  do  so,  in  accordance  with 
the  terms  of  his  contract  The  only  proof  introduced  to 
reduce  the  measure  of  his  compensation  was  his  own  evi- 
dence that  it  would  have  cost  him  f40  in  the  way  of  ex- 
pense to  have  performed  his  contract  Adopting  the  above 
rule,  there  wa/<  nothing  for  the  court  or  jury  to  do  but  to 
make  the  computation  and  announce  the  amount,  and  it 
was  unnecessary  to  require  the  jury  to  perform  that  doty. 

4.  Counsel  for  the  plaintiff  contends  that  the  court  erred 
in  refusing  him  th,e  right  to  cross-examine  McDonald  on 
the  May  contract  The  questions  put  to  him  by  way  of 
cross-examination  only  tended  to  show  how  long  it  took 
him  to  draw  the  plans  and  specifications  for  the  building 
contemplated  by  that  contract  Surely  this  had  nothing 
to  do  with  the  matter  in  controversy.  The  May  contract 
had  been  abandoned  by  both  parties,  and  this  action  in  no 
manner  depended  on  it 

Latenser's  plans  for  the  high  school  building,  which 
were  adopted  by  tlie  Iward,  were  introduced  in  evidence, 
and  McDonald  testified  as  to  the  length  of  time  it  would 
have  taken  him  to  draw  them,  in  order  to  show  that  he 
could  have  fully  performed  his  duties  in  that  behalf  during 
the  life  of  his  contrax^t  and  the  term  of  his  employment 
His  evidence  on  this  i>oint  was  not  disputed  by  any  ona 
This  evidence  was  competent  and  proper  to  show  that,  in 
addition  to  the  fact  that  he  was  willing  to  perform  the  con- 
tract on  his  part,  he  was  able  to  do  so. 

5.  It  is  alleged  th<at  the  court  erred  in  refusing  to  recdve 
McDonald's  original  petition  in  evidence.  We  do  not  so 
view  the  matter.  The  allegations  of  the  original  petition 
were,  in  substance,  the  same  as  those  contained  in  the  one 
on  which  the  case  was  tried;  the  only  difference  being  in 
the  statement  of  the  items  on  which  he  claimed  damages, 
and  its  exclusion  was  in  no  way  prejudicial  to  the  interestg 
of  the  plaintiff  in  ei    >r. 
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An  examination  of  the  record  convinces  us  that  the  case 
was  fairly  trieil ;  that  the  construction  placed  on  the  con- 
tract, and  the  rulings  of  the  court  as  to  the  measure  of 
damages,  were  correct;  and  for  the  above  reasons  we  rec- 
ommend that  tlie  judgment  of  the  district  court  be  affirmed. 

Oldham  and  Pound^  OC,  concur. 

By  the  Court:    For  the  reasons  given  in  the  foregoing 
'  opinion,  the  judgment  of  the  district  court  is 

Affirmed. 

On  motion  for  rehearing,  the  following  opinion  was  filed 
Deceml)er  2, 1903.    Rehearing  denied: 

Behearlng^.  If  a  correct  conclusion  has  been  reached,  even  by  a 
wrong  course  of  reasoning,  the  unsuccessful  party  is  not  entitled 
to  a  rehearing. 

Sullivan,  C.  J. 

It  is  said  in  the  opinion  that  the  May  contract  was  su- 
perseded by  the  November  contract.  This  conclusion  is 
challenged  as  obviously  unsound,  and  it  is,  perhaps,  in- 
defensible. It  is,  at  least,  contrary  to  the  understanding 
of  the  parties  as  disclosed  by  this  record.  But  conceding 
it  to  be  unwarranted,  conceding  that  neither  contract  im- 
pinges upon  the  other,  there  is  still  good  reason  for  hold- 
ing that  the  case  has  been  rightly  determined,  and  that 
the  judgment  of  affirmance  should  stand.  McDonald  has, 
beyond  question,  a  cause  of  action  upon  one  contract  or 
the  other.  Whether  he  has  a  right  of  action  upon  the  May 
contract^  depends  upon  whether  he  was  bound  by  that 
contract  to  do  what  John  Ldtenser  did  in  furnishing  plans, 
specifications,  etc.,  for  the  high  school  building.  Evidently 
he  was  not  so  bound.  He  had  already  furnished  plans, 
specifications,  details,  copies  and  blue  prints  in  accord- 
ance with  the  reijuirements  of  the  May  contract,  and  he 
was  not  bound  by  that  contract  to  furnish  others.     He 
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might,  of  course,  have  been  reiiuired  to  make  alterations, 
but  that  wa-s  the  farthest  limit  of  his  obligation.  He  wa« 
bound  to  do  the  work  done  by  Latenser,  but  he  was  bound 
by  the  contract  made  in  November,  and  not  the  one  made 
in  May. 

Rbheabing  denied. 


Walter  W.  Hackney,  Trustee,  v.  Raymond  Brothbbs 
Clarke  Company.* 

Piled  April  22,  1903.    No.  12.644. 

1.  Errcr:    Review.    A  much  stronger  case  is  necessary  to  warrant  this 

co:  rt.  in  interfering  with  a  second  verdict  and  Judgment  on  the 
merits  by  reason  of  alleged  error  in  setting  aside  a  prior  verdict 
and  granting  a  new  trial,  than  where  a  motion  for  a  new  trial 
has  been  denied. 

2.  Instruction:   Notice  of  Insolvency.    An  instruction,  that  notice  o( 

facts  sulllcient  to  lead  a  prudent  man  to  the  conclusion  that  a 
debtor  "could  not  meet  his  obligations  as  they  matured  in  the 
ordinary  course  of  business"  is  notice  of  the  insolvency  of  sach 
debtor,  within  the  meaning  of  the  bankruptcy  act,  is  erroneous. 

3.  Preferred  Creditor:    Recovery  of  Assets.    The  trustee  in  banlcniptcy 

may  recover  money  paid  by  the  bankrupt  as  a  preference,  only 
when  the  person  receiving  it  had  reascmable  ground  to  believe 
that  a  preference  was  intended. 

4. :     NoTKE,     If  the  creditor  has  reasonable  ground  to  believe 

that  the  debtor  is  insolvent,  and  the  obvious  effect  of  receipt  of 
the  money  under  those  circumstances  is  to  give  him  an  advantage 
over  other  creditors,  he  is  chargeable  with  notice  of  intent  to 
prefer. 

5.  Bankruptcy  Act:   Insola-ency:    Question  of  Fact.    Whether  a  cred- 

itor had  reasonable  cause  to  believe  his  debtor  insolvent  within 
the  purview  of  section  60  of  the  l^ankruptcy  act  is  a  quesUon  of 
fact. 

6.  Kotice.    In  determining  this  question,  it  is  not  necessary  to  find  that 

the  creditor  actually  knew  or  believed  that  ihe  debtor  was  insolv- 
ent. He  is  chargeable  with  notice  of  such  facts  as  a  reasonable 
inquiry,  in  view  of  the  circumstances  with  respect  to  the  debtor's 
condition  which  were  brought  home  to  him,  might  fairly  be  ex- 
pected to  disclose. 

*  Rehearing  allowed.    See  opinion,  p.  633,  post. 
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7. :     Sufficiency.    But  a  mere  knowledge  that  the  debtor  has 

other  liabilities,  or  of  circumstances  which  could  operate  no  fur- 
ther than  to  create  a  suspicion  of  possible  insolvency,  will  not 
necessarily  suffice. 

8.  Preference:    Colobable  Device.    A  creditor  will  not  be  permitted  to 

'  obtain  a  preference  indirectly  by  transfer  of  his  account,  procuring 
a  third  party  to  loan  money  to  the  debtor  for  payment  of  such 
creditor,  or  other  colorable  device  or  transaction  intended  to  evade 
the  provisions  of  the  bankruptcy  act. 

9.  Transfer  of  Account:  Qood  Faith.    But  an  absolute  transfer  of  an 

account  against  the  insolvent  debtor,  in  good  faith,  to  one  who 
afterwards  buys  the  latter's  stock  of  goods  and  obtains  credit  for 
such  account  on  the  purchase  price,  without  any  agreement  or 
understanding  that  such  use  was  to  be  made  thereof,  or  that  the 
purchaser  of  the  account  was  to  be  protected  by  the  creditor  in 
any  way,  does  not  constitute  a  preference  of  the  creditor  to  the 
extent  of  the  money  he  received  on  sale  of  his  claim. 

10.  Beonedy.    In  such  case  the  remedy  is  against  the  purchaser  of  the 

stock,  who  received  credit  on  the  purchase  price  for  the  account 
so  transferred,  in  case  he  had  reasonable  ground  to  believe  that 
a  preference  was  intended. 

11.  Evidence.    A  schedule  of  liabilities  filed  by  the  bankrupt  in  bank- 

ruptcy proceedings,  is  not  competent  evidence  on  an  issue  between 
the  trustee  and  third  persons  as  to  the  financial  condition  of  the 
bankrupt  three  months  before  such  proceedings  were  instituted. 

12.  Qood  Faith:    Intention:    Evidence.    While  a  person's  intention  is 

to  be  determined  primarily  from  his  acts,  where  such  acts  are 
ambiguous  and  good  faith  is  in  issue,  he  may  testify  what  his 
intention  was. 

13.  Cross-examination  of  Hostile  Witness:  Discretion  of  Tbial  Coubt. 

How  far,  if  at  all,  a  party  shall  be  permitted  to  cross-examine, 
or  put  leading  questions  to  his  own  witnesses,  where  they  appear 
to  be  hostile  or  unwilling,  is  in  the  discretion  of  the  trial  court, 
and  its  rulings  in  such  matters  will  not  be  disturbed  except  for 
manifest  abuse  of  discretion. 

14.  Questions  Not  Baised  in  Briefs.    This  court  is  not  bound  to  ex- 

amine questions  not  so  raised  in  the  briefs  as  to  state  specifically 
what  is  complained  of,  the  reason  and  basis  of  the  complaint,  and 
the  exact  portions  of  the  record  material  thereto. 

Error  to  the  district  conrt  for  Lancaster  county :    Lin- 
coln Frost,  District  Judge.    Affirmed. 

John  8,  Bishop^  Robert  8.  Mochett  and  Orpheus  B.  Polky 
for  plaintiff  in  error. 
44 
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Henry  H.  Wilson  and  Elmer  W.  Brown,  contra. 

Pound,  O. 

This  is  an  action  by  the  plaintiff,  as  trustee  in  bank- 
ruptcy of  one  Erlenbom,  to  recover  an  alleged  preference 
claimed  to  have  been  received  by  the  defendant  as  a  credi- 
tor of  said  Erlenbom.  The  transaction  by  reason  whereof 
a  preference  is  alleged  to  have  resulted  was,  in  substance, 
this :  Erlenbom  was  a  retail  merchant,  and  was  indebted 
to  several  wholesalers,  among  others,  to  the  defendant 
One  Kettering  bought  out  Erlenbom,  and,  as  part  of  the 
purchase  price  of  the  latter's  stock,  put  in  the  account  of 
the  defendant  against  Erlenbom,  which  he  had  purchased 
at  a  discount  of  25  per  cent  The  principal  issues  were 
whether  Erlenbom  was  insolvent  at  the  time  of  this  trans- 
action ;  whether  Kettering  and  the  defendant  bad  reason- 
able ground  to  believe  him  insolvent;  and  whether  the 
transfer  of  the  account  from  the  defendant  to  Kettering 
was  an  absolute  transfer,  made  in  good  faith,  without  any 
understanding  that  Kettering  was  to  be  protected,  and 
without  any  agreement  or  understanding  that  the  account 
was  to  be  used  as  part  of  the  purchase  price  in  a  contem- 
plated purchase  of  Erlenbom's  stock,  or  was  merely  a 
colorable  device  for  the  purpose  of  evading  the  bankruptcy 
law  and  enabling  the  defendant  to  obtain  a  preference. 
The  sale  took  place  three  months  prior  to  the  institntion 
of  bankruptcy  proceedings,  and  consequently  would  be 
within  the  terms  of  the  act  in  case  we  should  hold  the 
transaction  amounted  to  a  preferenca  There  were  two 
trials  in  the  court  below.  At  the  first  trial  a  verdict  was 
rendered  for  the  plaintiff.  A  new  trial  was  granted,  which 
resulted  in  a  verdict  and  judgment  for  the  defendant  The 
plaintiff  has  come  to  this  court  on  error,  and  complains  of 
the  order  of  the  district  court  granting  a  new  trial  after 
the  first  verdict,  and  of  its  rulings  and  judgment  at  the 
second  trial. 

A  much  stronger  case  is  necessary  to  warrant  this  court 
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in  interfering  with  a  second  verdict  and  judgment  on  the 
merits  by  reason  of  alleged  error  in  setting  aside  a  prior 
verdict  and  granting  a  new  trial,  than  where  a  motion  for 
a  new  trial  has  been  denied.  Weber  v.  Kirkendall,  44  Neb. 
766.  The  new  trial  appears  to  have  been  granted  because 
the  district  court  was  of  opinion  that  one  of  its  instruc- 
tions at  the  first  trial  was  erroneous.  We  think  this  con- 
clusion w'as  correct,  and  that  the  error  in  the  instruction 
was  suflBcient  to  justify  its  action.  Among  other  things, 
the  jury  were  instructed  that  notice  of  facts  sufficient  to 
lead  a  prudent  man  to  the  conclusion  that  k  debtor  "could 
not  meet  his  obligations  as  they  matured  in  the  ordinary 
course  of  business"  was  notice  of  the  insolvency  of  such 
debtor  within  the  meaning  of  the  bankruptcy  act  This  wa^s 
clearly  erroneous.  Under  a  former  statute  insolvency  was 
so  defined;  but  the  present  act  gives  a  materially  different 
meaning  to  that  term.  In  section  1  it  is  provided  that  "a 
person  shall  be  deemed  insolvent  w-ithin  the  provisions  of 
this  act  whenever  the  aggregate  of  his  property  ♦  ♦  ♦ 
shall  not,  at  a  fair  valuation,  be  sufficient  in  amount  to 
pay  his  debts."  Manifestly,  a  person  may  not  be  able  to 
meet  current  obligations  and  yet  his  property  at  a  fair 
valuation  may  be  sufficient  to  pay  his  debts.  So  long  as 
the  insolvency  of  Erlenborn  at  the  time  of  the  transfer 
was  in  issue,  we  can  not  say  this  waa  not  prejudicial  error. 
Notice  that  a  debtor  has  not  paid  a  claim  at  maturity  is 
not  necessarily  and  conclusively  notice  of  insolvency  under 
the  present  law.  In  re  Eggert,  102  Fed.  735,  43  C.  0.  A.  1. 
As  one  of  the  facts  relied  on  was  that  Erlenborn  was  not 
meeting  his  account  with  the  defendant  promptly,  this 
point  became  very  material. 

The  principal  controversy  with  respect  to  the  second 
trial  turns  upon  the  instructions  of  the  court  The  plain- 
tiff contended  that  the  necessary  effect  of  the  sale  of  de- 
fendant's claim  against  Erlenborn  to  Kettering  was  to 
prefer  the  defendant,  while  the  defendant  contended  that 
it  had  a  right  to  sell  its  claim  to  whom  it  pleased,  the  same 
u  any  other  property,  so  long  as  it  made  an  absolute  transr 
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fer  without  any  intent  to  evade  the  baDkruptcy  law,  and 
without  any  secret  understanding  op  agreement  which 
would  give  it  such  eflfect  The  court  took  the  latter  view, 
and  instructed  the  jury,  in  substance,  that  it  was  a  ques- 
tion of  fact  whether  the  transfer  of  the  account  was  abso- 
lute and  in  good  faith,  op  a  mere  colorable  device  for  the 
puipose  of  securing  a  preference  indirectly.  Whether  or 
not  the  defendant  had  reasonable  ground  to  believe  Erl«i- 
bom  insolvent,  and  to  believe  that  the  purchase  of  the  ac- 
count by  Kettering  would  operate  as  a  preference,  becomes 
an  important  question  in  connection  with  the  issue  as  to  the 
nature  and  eflfect  of  the  transaction.  The  trustee  in  bank- 
ruptcy may  rec^over  money  paid  by  the  bankrupt  as  a 
ju-eference  only  when  the  person  receiving  it  had  reason- 
able ground  to  believe  that  a  preference  was  intended. 
Such  is  the  language  of  the  statute,  and  the  courts  so 
hold.  Piric  v.  Chicago  Title  &  Trust  Co.,  182  U.  S.  43a 
If  the  creditor  has  reasonable  ground  to  believe  that  the 
debtor  is  insolvent,  and  the  obvious  eflfect  of  receipt  of  the 
money  under  those  circumstances  is  to  give  him  an  ad- 
vantage over  other  creditors,  he  is  chargeable  with  notice 
of  intention  to  prefer.  Pirie  v.  Chicago  Title  d  T'rust  Co., 
supra,  A  person  must  be  held  to  intend  the  obvious  results 
of  what  he  does.  Notice  that  such  results  will  follow  Ib 
notice  of  the  intention  with  which  the  act  is  done.  John- 
son V.  Wald^  93  Fed.  640;  In  re  Fort  Wayne  Electric  Cor- 
poratiouy  99  Fed.  400.  In  Johnson  v.  Waid  the  court  say: 
"Where  an  insolvent  debtor  transfers  to  one  of  his 
creditors,  in  payment  of  his  debt,  personal  property  suffi- 
cient in  value  to. satisfy  the  debt  in  full,  his  •intent  to 
prefer  such  creditor  over  his  other  creditors,'  necessary 
to  make  such  transfer  an  act  of  bankruptey,  will  be  pre- 
sumed; the  preference  being  the  natural  result  of  the 
transfer."  Hence,  in  such  cases,  the  crucial  point  is  rea- 
sonable cause  to  believe  the  debtor  insolvent.  ViTiethtf  a 
creditor  had  reasonable  cause  to  believe  his  debtor  in- 
solvent within  the  purview  of  section  60  of  the  bankruptcy 
act^  is  a  question  of  fact    In  re  Eggert,  102  Fed.  736,  4S 
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C.  C.  A.  1.  In  determining  this  question,  it  is  not  neces- 
sary to  find  that  the  creditor  actually  knew  op  believed 
that  the  debtor  was  insolvent  He  is  chargeable  with 
notice  of  such  facts  as  a  reasonable  inquiry^  in  view  of  the 
circumstances  with  respect  to  the  debtor's  condition  which 
were  brought  home  to  him,  might  fairly  be  expected  to  dis- 
close. In  re  Eggert^  supra.  But  a  mere  knowledege  that 
the  debtor  has  other  liabilities,  or  of  circumstances  which 
could  operate  no  further  than  to  create  a  suspicion  of 
possible  insolvency,  is  not  always  sufiELcient  In  the  Eggert 
case  the  circuit  court  of  appeals  say : 

^^The  resultant  of  all  these  decisions  we  take  to  be  this: 
That  the  creditor  is  not  to  be  charged  with  knowledge  of 
his  debtor's  financial  condition  from  mere  nonpayment  of 
his  debt,  or  from  circumstances  which  give  rise  to  mere 
suspicion  in  his  mind  of  possible  insolvency;  that  it  is 
not  essential  that  the  creditor  shall  have  actual  knowledge 
of,  or  belief  in,  his  debtor's  insolvency,  but  that  he  should 
bave  reasonable  cause  to  believe  his  debtor  to  be  insolvent; 
that  if  facts  and  circumstances  with  respect  to  the  debtor's 
financial  condition  are  brought  home  to  him,  such  as  would 
put  ail  ordinarily  prudent  man  upon  inquiry,  the  creditor 
is  chargeable  with  knowledge  of  the  facts  which  such  in- 
quiry should  reasonably  be  expected  to  disclose.  ♦  ♦  ♦ 
The  only  fact  brought  home  to  the  creditor,  and  which  it 
is  claimed  should  have  aroused  inquiry,  is  that  he  was 
somewhat  behind  in  the  prompt  payment  of  his  obligations. 
We  can  not  say,  as  a  conclusion  of  law,  that  knowledge  of 
that  fact  standing  alone  was  sufiELcient  to  put  the  creditor 
upon  inquiry.  Indeed,  it  may  be  said  that  a  majority  of 
merchants  absolutely  solvent,  in  the  sense  in  which  the 
term  is  employed  in  the  bankruptcy  act,  are  not  at  ail 
times  able  to  promptly  meet  their  obligations  as  th^ 
mature." 

The  same  position  is  taken  in  Lyon  v.  Clark,  129  Mich. 
381,  88  N.  W.  1046.  Under  these  authorities,  with  which 
we  fully  agree,  the  court  was  right  in  refusing  to  direct  a 
verdict  for  the  plaintifiE.    The  mere  fact  that  defendant's 
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account  was  overdue,  and  that  its  collector  had  been  seek- 
ing to  obtain  payment^  was  not  sufficient  to  charge  the 
defendant  with  notice  of  insolvency  on  the  part  of  Erlen- 
bom,  or  an  intention  on  his  part  to  make  a  preference. 

With  respect  to  the  nature  of  the  transactions  between 
defendant  and  Kettering  on  the  one  hand,  and  between 
Kettering  and  Erlenborn  on  the  other  hand,  we  think  the 
question  was  peculiarly  one  for  the  jury.  A  creditor  will 
not  be  permitted  to  obtain  a  preference  indirectly  by  trans- 
fer of  his  account,  procuring  a  third  party  to  loan  money 
to  the  debtor  for  payment  of  such  creditor,  or  other  color- 
able device  or  transaction  intended  to  evade  the  provisions 
of  the  bankruptcy  act  As  was  said  in  the  case  of  In  re 
Beerman,  112  Fed.  663,  666.  "If  transactions  of  this  sort 
are  to  be  permitted,  then,  instead  of  a  creditor  taking  a 
mortgage  himself,  when  a  debtor  is  in  failing  circum- 
stances he  will  get  some  one  else  to  advance  the  money, 
agreeing  that  the  person  advancing  the  money  shall  suffer 
no  loss,  and  thereby  obtain  by  indirection  a  preference 
which  he  would  be  unable  to  get  if  he  had  acted  directly 
with  the  debtor/^ 

But  an  absolute  transfer  of  an  aecount  against  the  in- 
solvent debtor,  in  good  faith,  to  one  who  afterwards  buys 
the  latter's  stock  of  goods  and  obtains  credit  for  such 
account  on  the  purchase  price  without  any  agreement  or 
understanding  that  such  use  was  to  be  made  thereof,  or 
that  the  purchaser  of  the  a^ccount  was  to  be  protected  by 
the  creditor  in  any  way  does  not  constitute  a  preference  of 
the  creditor  to  the  extent  of  the  money  he  received  on  sale 
of  his  claim.  To  construe  the  bankruptcy  act  as  prevent- 
ing creditors  from  disposing  of  their  claims  absolutely  in 
good  faith,  as  they  undoubtedly  may  do  where  the  debtor 
is  solvent,  would,  as  the  court  well  expressed  it  in  In  re 
Eggert,  supra,  "put  athazard  many  business  transactions 
and  make  the  act  oppressive ^^  In  the  somewhat  similar  case 
of  North  V.  Taylor,  61  App.  Div.  (N.  Y.)  253,  70  N.  Y. 
Hupp.  339,  a  husband  gave  his  own  note  to  his  wife  for  a 
note  which  she  held  against  the  bankrupt^  and  then  tamed 
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in  the  note  to  the  bankrupt  upon  the  purchase  price  of  the 
latter^s  stock  of  goods.  The  evidence  did  not  show  that 
the  husband  acted  as  the  wife's  agent,  op  that  she  was 
aware  of  the  insolvency  of  her  debtor.  It  did  not  appear 
that  she  received  the  proceeds  of  the  transfer  to  her  hus- 
band. The  court  held  that  the  trustee*  could  not  recover 
the  amount  of  the  note  from  the  wife,  on  the  gi'ound  that 
she  had  re(*eived  a  preference.  In  Lyon  v.  Clark,  supra, 
another  case  involving  a  transaction  not  unlike  that  in  the 
case  at  l)ar,  the  court,  lield  that  the  question  was  one  of 
good  faith,  and  that  such  a  transiiction  could  not  l>e  pro- 
nounced a  preference  as  a  matter  of  law.  We  think  this 
must  be  so  clearly.  The  remedy  in  case  the  tninsaction 
was  hona  fide  is  against  the  purchaser  .of  the  stock,  who 
received  credit  on  the  purchase  price  for  the  account  so 
transferred.  He,  not  his  assignor,  was  preferred.  In  case 
he  had  reasonable  ground  to  Ix^ieve  that  a  preference  was 
intended,  the  trustee  has  a  cause  of  action  against  him. 
It  can  not  be  said  that  his  assignor  was  preft^rred  unless 
the  assignment  was  entered  into  to  evade  the  bankruptcy 
law,  with  some  secret  understanding  or  agreement  whereby 
the  assignor  was  to  be  protected,  or  was  to  be  a  mere  figure- 
head, while  the  real  and  substantial  transaction  was  be- 
tween the  debtor  and  the  assignor.  We  are  of  opinion 
that  the  instructions  of  the  court  are  fully  in  accordance 
ynih  the  views  above  expressed,  and  that  its  rulings  in 
giving  and  refusing  instructions  were  free  from  error. 

A  number  of  errors  are  assigned  upon  rulings  on  evi- 
denca  A  schedule  of  liabilities  filcnl  by  Erlenborn  in  the 
bankruptcy  proceedings  was  offered  on  behalf  of  the  plain- 
tiff, tmd  excluded  by  the  court.  This  ruling  was  right. 
It  is  not  perceived  how  the  schedule  could  be  competent 
evidence  on  an  issue  between  the  trustee  and  a  third  per- 
son as  to  the  financial  condition  of  the  bankrupt  three 
months  before.  Complaint  is  made,  also,  that  one  of  the 
officers  of  the  defendant  was  permitted  to  testify  as  to  his 
intention  in  making  the  transfer  of  the  account  to  Ketter- 
ing.   While  a  person's  intention  is  to  be  determined  pri- 
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manly  from  his  ax^te,  where  such  acts  are  ambiguous  and 
good  faith  is  in  issue,  he  may  t-estify  what  his  intention 
was.    1  Greenleaf,  Evidence,  sec.  462;  Siccct  v.  Tuttle^  14 
N.  Y.  465;  Seymour  v.  Wilson^  14  N.  Y.  567;  Starin  t\ 
Kelly ^  88  N.  Y.  418.    In  the  case  at  bar,  the  evidence  was 
conflicting  upon  the  issue  whether  the  assignment  was 
absolute  and  in  good  faith,  or  was  a  mere  device  to  evade 
the  bankruptcy  act.      The  act  of  assignment,  taken  by 
itself,  is  consistent  vdih  eiUier  view.    Hence  it  was  proper 
to  permit  the  parties  thereto  to  testify  to  their  intention, 
and  it  would  have  been  error  to  exclude  sucli  testimony. 
Seymour  i\  Wilson^  supra.     The  plaintiff  produced  Ket- 
tering as  a  witness  on  his  own  behalf,  and  subjected  him 
to  a  severe  examination,  which,  in  substance,  was  a  cross- 
examination.    The  trial  court  ruled  somewhat  strictly  at 
many  points  in  the  course  of  this  examination,  and  com- 
plaint is  made  as  to  a  large  number  of  these  rulings.   How 
far,  if  at  all,  a  party  shall  be  permitted  to  cross-examine 
or  put  leading  questions  to  his  own  witnesses,  where  they 
appear  to  be  hostile  or  unwilling,  is  in  the  discretion  of 
the  trial  court,  and  its  rulings  in  such  mattera  will  not 
be  disturbed  except  for  manifest  abuse  of  discretion.    8t. 
Joseph  d  O.  I.  R.  Co.  v.  Hedge,  44  Neb.  448;  Welsh  v. 
State,  60  Neb.  101. 

Many  other  assignments  of  error  are  referred  to  in  the 
brief,  but  they  are  not  argued  in  such  manner  as  to  make 
it  necessary  for  us  to  take  them  up  in  detail.  This  court 
is  not  bound  to  examine  questions  not  so  raised  in  the 
briefs  as  to  state  specifically  what  is  complained  of,  the 
reason  and  basis  of  the  complaint,  and  the  exact  portions 
of  the  record  material  thereto.  Such,  we  think,  is  the  fair 
import  of  the  numerous  decisions  of  this  court  to  the 
effect  that  it  will  not  consider  errors  not  argued  in  the 
briefs.  We  come  to  the  conclusion  that  these  several  as- 
signments of  error  need  not  be  gone  over  in  detail,  the 
more  readily,  because,  from  examination  of  the  record,  we 
are  of  opinion  that  the  instructions  of  the  court  and  its 
rulings  on  evidence  were  more  than  usually  careful  and 
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circumspect,  and  that  the  plaintiff  had  a  fair  trial  in 
every  way.    The  evidence  is  sufficient  to  sustain  the  ver- 
dict, and  the  record  discloses  no  prejudicial  error. 
We  therefore  recommend  that  the  judgment  be  affirmed* 

Barnes  and  Oldham,  CC,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 

The  following  opinion  on  rehearing  in  Hackney ^  Trustee^ 
V.  Hargr eaves  Bros.,  3  Neb.  (Unof.)  676,  and  in  Hackney ^ 
Trustee^  v,  Raymond  Bros,  Clarke  Co.y  ante^  p.  624,  was 
filed  May  5,  1904.  Judgment  of  reversal  in  Hackney, 
Trustee,  v.  Ha/rgreavcs  Bros,  adhered  to;  judgment  of  af- 
finnwnce  in  Hackney,  Trustee,  v,  Raymond  Bros.  Clarke 
Co.  vacated.    Both  cases  remAinded: 

1.  Bankruptcy  Act:  Unlawful  Preferenoe.    A  creditor  of  a  bankrupt 

can  not  escape  the  consequences  of  the  bankruptcy  act  regarding 
unlawful  preferences  by  assigning  his  account  to  a  purchaser  of 
the  property  of  the  bankrupt  under  an  arrangement  whereby  such 
purchaser  offers  to  assume  the  liability,  and  satisfy  such  account 
contingent  upon  the  purchase  of  the  bankrupt's  property,  and 
where  in  the  sale  of  such  bankrupt's  property,  as  a  part  of  the 
consideration,  such  purchaser  agrees  to  and  assumes  such  liability, 
and  reserves  from  the  purchase  price  an  amount  sufficient  to 
satisfy  the  same.  ' 

2.  Legal  Effect  of  Conditional  Transfer  of  Account.     In  such  a  case 

the  legal  effect  of  the  transaction  is  to  appropriate  out  of  the  as- 
sets of  the  bankrupt  the  amount  required  and  used  in  the  satis^ 
faction  of  such  claim  by  the  purchaser  assuming  the  liability,  and 
other  essential  elements  not  being  lacking,  an  unlawful  preference 
in  favor  of  such  creditor  results  therefrom. 

8.  Schedule  Admissible  in  Evidence.  In  a  contest  between  a  trustee 
in  bankruptcy  and  one  sought  to  be  charged  as  a  creditor  having 
received  an  unlawful  preference,  the  schedule  of  liabilities  filed 
by  the  bankrupt  in  the  bankruptcy  proceedings  is  admissible  in 
evidence  on.  the  issue  of  insolvency  as  tending  to  prove  the  in- 
solvency charged. 

4.  Eackney  v.  Hargreaves  Brothers^  8  Neb.  (Unof.)  676,  adhered  to. 
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HOLCOMB^  O.  J. 

What  is  here  said  r^arding  the  two  cases  a&  above  en- 
titled is  to  be  considered  in  connection  with  the  two  opin- 
ions heretofore  announced:  Hackney  v,  Hargreairs  Bros., 
3  Neb.  (Unof.)  676,  and  Udckney  v.  Raymond  Bros. 
Clarke  Co,,  ante^  p.  624.  The  facts  as  disclosed  by  the  two 
records  in  all  material  respects  are  essentially  the  same, 
so  much  so  that  the  conclusion  as  to  the  ultimate  fact  in 
controversy,  properly  deducible  in  one  case,  must  neces- 
sarily be  the  same  in  the  otlier,  and  the  principles  of  law 
applicable  are  identical  in  each  case-  We  have  therefore 
deemed  it  proper  and  a  lessenings  of  labor  to  consider  both 
cases  together.  A  thorough  consideration  of  the  two  rec- 
ords convinces  us  that  the  conclusion  reached  and  an- 
nounced in  the  opinion  heretofore  rendered  in  the  first- 
mentioned  case  is  correct  and  should  be  adhered  to,  and 
that  the  second  opinion,  in  so  far  as  it  conflicts  with  the 
first,  must  give  way  to  that  extent  Counsel  in  both  cases 
have  very  ingeniously,  and  with  more  or  less  plausibility, 
argued  that  the  controlling  proposition  and  question  for 
determination  is  with  respect  to  the  right  of  a  crwlitor  in 
good  faith  to  sell  and  dispose  of  an  account  or  other  obliga- 
tion held  against  a  bankrupt  debtor,  regardless  of  the 
question  of  insolvency  or  notice  thereof,  and  that  in  such 
a  transaction  none  of  the  provisions  of  the  bankruptcy 
law  are  infringed  upon.  The  soundness  of  the  proposition 
is  readily  conceded,  but  its  applicability  to  the  facts  as 
disclosed  by  the  records  in  the  two  cases  at  bar  is  seriously 
questioned.  The  arguments  thus  advanced  to  sustain  the 
transactions  under  investigation  are  beside  the  mark. 
While  an  attempt  is  made  to  clothe  the  transactions  out 
of  which  the  controversies  arise  in  the  garb  of  a  legitimate 
contract  of  bargain  and  sale  of  an  account  wholly  inde- 
pendent of  and  free  from  any  of  the  provisions  of  the  bajik- 
ruptcy  law,  yet  when  they  are  stripped  of  the  covering 
thus  sought  to  be  thrown  around  them,  and  exposed  to  view 
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in  their  real  character,  the  conclusion  is  inevitable  that 
the  transactions  resulted  in  a  preference  in  favor  of  the 
defendantis,  other  essential  elements  not  being  lacking,  and 
that  these  creditors  of  the  banknipt  received  more  of  his 
estate  than  other  creditors  who  were  under  tliat  law  en- 
titled to  share  equally  in  the  distribution  of  the  assets  of 
the  bankrupt  It  is  conceded  that  if  it  be  determined  that 
the  transactions  in  question  are  not  such  as  to  bring  them 
within  the  rule  invoked  which  permits  any  creditor  to 
make  a  bmia  fide  sale  of  his  claim  or  account  against  a 
bankrupt  as  he  sees  fit,  then  the  transactions  in  the  case 
at  bar  result  in  a  preference  which  is  inhibitcnl  by  the  law 
of  bankruptcy,  assuming  that  the  creditors  had  knowledge 
or  reasonable  cause  to  know  the  financial  condition  of  the 
bankrupt  It  is  indisputably  established  by  the  records  thai 
the  defendants  Hargre^ives  Brothers  aiid  Tiaymond  Brolli 
ers  Clarke  Company  are  wholesale  uHU'chants  in  the  city  of 
Lincoln,  dealing  in  grocery  supplit^;  tliat  the  bankrupt 
Erlenbom,  was  conducting  a  retail  grocerj^  store  in  th(* 
same  city,  and  Avas  indebted  to  tin*  two  firms  mentioned  in 
a  considerable  sum  of  money  to  each  on  account,  at  the 
time  of  the  transactions  forming  the  basis  of  the  pr(*s(*n( 
ac.ic.n.  One  Kettering  began  negotiations  to  purchase  tin* 
grocery  stock  and  good  will  of  Erlenborn.  During  the 
negotiations,  knowledge  of  the  indebt(*dness  owing  to  the 
two  wholesale  firms  was  conveyed  to  Kettering,  which 
caused  him  to  confer  with  both  defendants  about  their 
respective  accounts  against  Erienliom  before  he  had  com 
pleted  the  purchase  of  the  latter's  stock  of  groceries.  Ket- 
tering then  entered  into  negotiations  with  both  firms,  with 
a  view  to  his  assuming  these  obligations  and  agi*wing  to 
satisfy  the  indebtednt^s  owing  by  Erlenborn.  The  negotia- 
tions resulted  in  an  agi*eement  whereby  Kettering  was  to 
become  the  debtor  in  place  of  Erlenborn,  and  satisfy  the 
two  accounts  by  the  payment  of  75  cents  on  the  dollar,  a 
part  of  which  was  to  be  paid  in  cash,  and  the  remainder 
by  accepting  his  personal  obligations  payable  in  stated 
instalments.    These  negotiations  with  the  defendants  were 
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qualified  and  contingent  upon  his  consummation  of  the 
negotiations  then  under  way  with  Erlenborn  the  bank- 
rupt Harj^reaves  Brothers  frankly  admit  tliat  the  assign- 
ment of  their  account  to  Kett<?ring  was  with  the  under- 
standing that  it  was  to  be  used  in  part  payment  by  Ketter- 
ing in  his  purchase  of  the  Erlenborn  stock  of  groceries. 

It  is  equally  patent  from  the  record  in  the  other  case 
that  Kettering  offered  to  pay  75  cents  on  the  dollar  for 
the  account  held  by  Raymond  Bros.  Clarke  Company 
against  Erlenborn,  provided  he  succeeded  in  buying  tie 
stock,  and  that  his  offer  was  accepted  with  this  under- 
standing. It  is  vain  to  talk  about  Kettering  buying  these 
two  ?ucounts  unqualtfiodly  and  unconditionally,  as  such 
accounts  might,  in  the  ordinary  course  of  business,  be  sold 
and  transferred  from  one  person  to  another.  The  fanda- 
mental  basis  of  the  negotiations  between  Kettering  and 
the  defendants  was  the  successful  conclusion  of  the  con- 
templated purchase  of  the  grocery  stock  of  the  bankrupt. 
The  antecedent  agreement  in  each  case  was  made  to  de- 
pend on  the  consummation  of  the  negotiations  then  in 
progress  with  Erlenborn.  Kettering  was  not  buying  stale 
demands  or  bad  debts  as  such,  but  was  desiring  to  pur- 
chase a  stock  of  groceries,  the  owner  of  which  was  in- 
debted to  these  defendants,  and  as  a  part  of  the  transac- 
tion, entered  into  the  negotiations  with  the  defendants 
with  a  view  to  the  satisfaction  of  their  demands  against  the 
seller  in  the  event  a  purchase  was  effectuated.  This  was 
obviously  known  to  all  the  parties  to  the  transaction,  and 
herein  lies  the  determining  factor  w^hich  takes  the  trans- 
action out  of  the  class  which  involves  only  a  simple  busi- 
ness proi>osition  of  buying  and  selling  a  book  account 
against  a  third  party,  or  other  similar  subjects  of  bargain 
and  sale.  But  what  followed?  After  Kettering  and  the 
defendants  had  agreed  upon  the  terms  by  which  he  could 
satisfy  the  accounts  of  the  defendant  against  Erlenborn, 
and  which  agreements  were  contingent  upon  his  purchase 
of  the  Erlenborn  stock  of  groceries,  he  reaches  an  agree- 
ment with  Erlenborn  concerning  the  terms  of  the  sale 
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of  the  latter's  stock,  and,  as  a  part  of  the  consideration 
for  the  purchase,  agrees  with  the  seller  that  he  will  satisfy 
the  two  accounts  owing  by  Erlenbom  to  the  defeadantB, 
and  reserve  from  the  agreed  purchase  price  for  the  stock 
the  total  amount  of  the  face  of  both  accounts.  The  terms 
of  the  sale  between  Erlenbom  and  Kettering  were  agreed 
upon  on  Saturday.  On  Sunday  an  invoice  of  the  goods  sold 
was  taken — the  city  sales  agents  of  the  two  defendants 
assisting  in  the  invoice — ^and  thereafter  the  key  to  the 
store  was  turned  over,  and  possession  given  to  Kettering 
and  his  agent  On  Monday  morning,  papers  evidencing 
the  executed  contract  of  sale  were  made  and  exchanged 
between  Kettering  and  Erlenbom,  and  thereafter  Ketter- 
ing went  to  the  two  defendants  herein,  arranged  for  the 
satisfaction  of  the  two  accounts  in  controversy,  in  pursu- 
ance of  the  prior  arrangements,  by  paying  a  part  in  cash 
and  giving  his  personal  obligations  for  the  remainder,  and 
he  was  given  a  formal  assignment  of  the  accounts.  These 
transactions  are  denominated  unqualified  and  bona  fide 
sales  of  the  accounts  which  Kettering  thus  satisfied  wholly 
disconnected  and  unrelated  to  any  of  the  provisions  of 
the  bankruptcy  law.  If  the  provisions  of  the  bankruptcy 
law  may,  by  an  arrangement  so  transparent  as  those 
under  consideration,  be  evaded,  then,  indeed,  has  the  law 
failed  of  its  purpose  as  if  it  were  a  sieve  designed  to  hold 
water.'  The  labeling  of  tlie  transaction  a  simple  sale  of 
an  account  does  not  make  it  so.  A  court  will  not  hesitate 
to  throw^  off  the  covering  and  ascertain  the  true  nature 
of  the  transaction  under  inquiry.  If  the  transactions  are 
in  truth  and  substance  plans  whereby  creditors  secure  a 
preference,  and  which  result  in  violations  of  the  provisions 
of  the  bankruptcy  act,  a  court  ought  not  to  hestitate  so 
to  chaiucterize  them.  The  act  was  designed  to  bring  about 
equality  between  creditors  of  a  bankrupt,  and  to  prevent 
one  creditor  by  any  method,  either  direct  or  indirect,  from 
securing  an  unlawful  preference  to  the  exclusion  of  others. 
The  act  was  designed  for  the  protection,  more  than  any 
others,  of  the  very  class  to  which  the  defendants  belong. 
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In  the  final  analysis  of  the  transactions  under  considera- 
tion, the  conclusion  is  inevitable  that  the  estate  of  the 
bankrupt  was  depleted  to  the  extent  of  the  amount  re- 
quired to  satisfy  the  claims  of  the  defendants,  and  that 
the  debtor  Erlenborn  surrendered  his  property  to  that  ex- 
tent for  the  very  purpose  of,  and  with  the  express  agree- 
ment for,  the  payment  of  these  claims  then  owing  to  the 
defendants.  To  constitute  a  preferential  transfer,  it  is 
immaterial  to  w^hom  the  transfer  is  made,  if  it  be  made  for 
the  purpose  of  paying  the  claims  of  one  creditor  in  pref- 
erence to  those  of  others.  5  Cyc.  294,  par.  h;  Goldman 
r.  Smithy  93  Fed.  182.  The  obsen^ation,  therefore,  in  the 
first  opinion  to  the  effect  that  the  defendants  were  parties 
to  the  transfer  of  the  stock,  and  that  the  arrangement  by 
which  they  took  75  per  cent,  of  their  claims  against  Erlen- 
born was  a  part  of  the  transaction,  and  the  assignments 
were  made  with  the  understanding  that  the  accounts  were 
to  be  used  in  payment  of  the  goods,  is  pertinent  and  cor- 
rectly stated.  Looking  to  the  substance  rather  than  the 
form,  it  at  once  becomes  obvious  that  the  logical  and  legal 
effect  of  the  transactions  as  a  whole  was  to  appropriate 
out  of  the  proceeds  of  the  sale  of  the  bankrupt's  estate  a 
suflQcient  amount  to  satisfy  the  claims  of  the  two  creditors 
who  are  defendants  in  these  actions.  The  true  nature  of 
the  transactions  is  not  open  to  question,  and,  if  the  de- 
fendants knew  that  Erlenborn  was  insolvent,  or  had  rea- 
sonable grounds  to  believe  that  he  was,  they  must  have 
known  that  a  preference  would  result,  and  must  be  held 
to  have  so  understood  and  intended  it.  Intent,  in  one 
sense  of  the  word  and  in  the  sense  in  which  the  witness 
Kayuumd  was  permitted  to  testify  as  to  his  intent  in 
transferring  the  account,  is  wholly  outside  the  case  as 
made  by  the  record.  The  bankruptcy  act  makes  the  result 
obtained  by  a  creditor,  and  not  the  specific  intent  of  the 
cI(4)tor,  the  essential  fact  An  intent  to  prefer  is  not  re- 
quired to  be  spcH-ifically  proved,  but  is  conclusively  pre- 
sumed from  the  effect  of  the  transaction  in  giving  one 
creditor  a  greater  percentage  of  his  del^t  than  any  other 
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creditor  of  like  class.  If  a  prefejrence  would  ine\itably 
result,  then  it  is  conclusively  presumed  that  a  preference 
was  intended.  Wilson  v.  Nelson^  183  U.  S.  191;  Branden- 
burg, Bankruptcy  (2d  ed.),  562,  and  authorities  cited. 
Where  a  creditor  has  reasonable  ground  to  believe  that 
the  debtor  is  insolvent,  and  the  obvious  effect  of  the  re- 
ceipt of  money  in  satisfaction  of  the  obligation  under 
those  circumstances  is  to  give  him  an  advantage  over 
other  creditors,  he  is  chargeable  with  notice  of  intention 
to  prefer.  .  Pirie  v.  Chicago  Title  d  Trust  Co.^  182  U.  S. 
438.  We  are,  for  the  reasons  given,  of  the  opinion,  as  was 
held  in  the  first  opinion  in  Hackney  v.  Hargreaves  Bros., 
3  Neb.  (Unof.)  676,  that  the  trial  court  erred  in  submit- 
ting to  the  jury  the  question  of  whether  the  transactions 
between  Kettering  and  Erlenborn  and  the  defendants 
were  or  were  not  bona  fide  sales  of  accounts,  or  whether 
they  were  entered  into  with  a  view  to  securing  a  preference 
in  violation  of  the  bankruptcy  law. 

One  other  question  seems  to  require  consideration.  This 
refers  to  the  ruling  of  the  trial  court  in  excluding  as  evi- 
dence the  schedule  of  liabilities  filed  by  the  bankrupt  in 
bankruptcy  proceedings.  In  the  former  opinion  in  tho 
Raymond  case  this  ruling  was  approved.  The  authorities 
hold  such  evidence  admissible,  not  as  conclusive  of  the 
alleged  insolvency,  but  as  tending  to  prove  that  issue. 
The  schedule  was  a  part  of  the  pleadings  in  the  bank- 
ruptcy proceedings,  and  defendants  in  these  actions  are 
sought  to  be  charged  by  the  trustee  as  having  been  given 
an  unlawful  preference  as  creditors  of  the  bankrupt.  All 
the  creditors  of  the  bankrupt  were  parties  to  the  bank- 
ruptcy proceeding.  In  re  Pekin  Plow  Co.,  112  Fed.,  308, 
50  C.  C.  A.  257;  In  re  Frasier,  117  Fed.  746;  In  re  Beer- 
man^  112  Fed.  662 ;  Logan  v.  Nebraska  Moline  Plow  Co.,  3 
Neb.  (Unof.)  516. 

"The  books  of  a  bankrupt  are  competent  evidence  on  the 
question  of  his  insolvency  within  four  months  of  the  date 
of  the  filing  of  the  petition,  and  while  not  conclusive  are 
ordinarily  important  evidence  entitled  to  much  weight; 
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the  schedules  and  inventory  and  appraisement  are  also 
evidence  on  the  same  question."  hi  re  Docker-Foster  Co,, 
123  Fed.  190. 

See,  also,  Martifi-Brown  Co.  v.  Henderson,  9  Tex.  Civ. 
App.  130,  28  S.W.  695;  Ball  v.  Bowe,  49  Wis.  495;  Von 
Sachs  V.  Kretz,  72  N.  Y.  548;  Lowell,  Bankruptcy,  sec.  98. 
The  adjudication  of  bankruptcy  is  manifestly  admissible  in 
evidence  for  the  purpose  of  establishing  the  fact  of  in- 
solvency, and  it  can  scarcely  be  doubted  that  the  schedule 
of  liabilities,  as  against  the  parties  to  the  controversy,  and 
upon  which  the  adjudication  is  based,  are  likewise  admifh 
»sible,  not  only  as  evidence  of  the  same  class  or  character 
as  the  books  of  the  bankrupt  but  also  for  the  purpose  of 
showing  the  grounds  upon  which  the  judgment  of  bank- 
ruptcy was  rendered.  The  defendants  in  the  actions  are 
not  third  parties  in  the  sense  that  they  are  in  no  wise 
connected  with  the  bankruptcy  proceedings,  because,  for 
the  purpose  of  these  controversies,  and  in  determining 
their  liability,  they  are  sought  to  be  charged  as  creditors 
of  the  bankrupt  having  received  unlawful  preferences^  and 
for  such  purposes  were  necessarily  parties  to  the  bank- 
ruptcy proceedings.  The  schedule  of  liabilities  of  the 
bankrupt  should  have  been,  on  the  issue  of  insolvency, 
admitted  in  evidence. 

It  follows  from  what  has  been  said  that  the  opinion  and 
judgment  announced  in  the  first  above  mentioned  case 
should  be  adhered  to,  and  that  the  judgment  in  the  case 
of  Hackney ,  Trustee,  v.  Raymond  Bros,  Clarke  Co.,  here- 
tofore entered,  should  be  vacated,  and  a  judgment  ren- 
dered reversing  tJie  judgment  of  the  trial  court,  and  both 
causes  remanded  for  further  proceedings  not  inconsistent 
with  the  views  herein  expressed. 


Judgment  aooobdinglt. 
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FiBST  National  Bank  op  Holdebgb^  Nebraska,  v.  eToHN  A. 
Johnson,  Trustee  in  Bankruptcy  ob^  the  Estate  of 
Nbls  Anderson  et  al. 

Filed  Afbil  22, 1903.    No.  12,816. 

1.-  Kortgagee:  Attachment.  A  mortgagee  of  chattels  does  not  waive 
or  lose  his  lien  by  causing  an  attachment  to  be  levied  upon  the 
mortgaged  property. 

2.  Chattel  Mortgage:  Recobdino:  Baxkruptct.  A  chattel  mortgage 
executed  and  delivered  more  than  four  months  prior  to  bankruptcy 
of  the  mortgagor,  is  not  voidable  because  not  recorded  until  a  sub- 
sequent date  within  such  period  of  four  months. 

3. :     Defective  Desceiption.    A  chattel  mortgage  which  would 

be  Invalict  as  against  creditors  and  purchasers  in  good  faith  by 
reason  of  defective  description  of  the  property  mortgaged,  may  be 
good  as  between  mortgagor  and  mortgagee,  where  the  property 
in  fact  mortgaged  Is  identified. 

4. :    Indefinite  Descbiption.    Such  a  case  differs  from  one  where 

no  specific  chattels  are  mortgaged,  but  there  is  an  attempt  to  mort- 
gage a  certain  number  out  of  a  mass  without  separating  or  identi- 
fying them. 

5.  Iilen:    Abttcles  not  Sepabated  from  Mass.    No  lien  upon  specific 

chattels  Is  created  in  a  case  of  the  latter  sort  until  they  are  sep- 
arated or  Identified  and  it  Is  agreed  that  the  mortgage  shall  apply 
to  them. 

6.  Bankruptcy:    Prefebence.    If  a  chattel  mortgage  is  executed  more 

than  four  months  before  bankruptcy,  which  creates  no  lien  on 
specific  chattels,  and  afterwards,  within  the  four  months,  while 
the  mortgagor  is  insolvent,  he  separates  or  identifies  certain  chat- 
tels and  agrees  that  the  mortgage  shall  apply  to  them,  the  lien  Is 
created  then  for  the  first  time,  and  constitutes  a  preference  within 
the  meaning  of  section  60  of  the  bankruptcy  act. 

7.  Question  for  Jury.    Evidence  examined,  and  held  to  present  a  ques- 

tion for  the  jury  whether  the  specific  chattels  in  controversy  were 
mortgaged  in  the  first  instance,  or  were  afterwards  agreed  upon 
as  the  mortgaged  property. 

Error  to  the  district  court  for  Phelps  county:    Ed  L. 
Adams,  District  Judge.    Reversed. 

James  I.  Rhea,  John  L.  McPheeley,  John  M.  Stewart 
and  Thomas  G.  Hunger,  for  plaintiff  in  error. 
46 
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Hector  M.  Sinclair  and  William  P.  Hall^  contra, 

POUND^  C. 

One  Anderson,  whose  trustee  in  bankruptcy  is  plaintiff 
in  this  case,  executed  a  chattel  mortgage  to  the  cashier  of 
the  First  National  Bank  of  Holdrege,  the  defendant  herein, 
on  June  23,  1900,  whereby  he  mortgaged  "76  head  of  fat 
steers  now  in  my  feed  lots,  mostly  reds,  average  weight 
about  1,500  pounds,  branded  6  on  sida"  This  mortgage 
was  given  to  secure  a  note  made  in  renewal  of  prior  in- 
debtedness and  for  an  additional  loan  of  money.  Shortly 
thereafter  Anderson,  who  was  hopelessly  insolvent,  dis- 
appeared. The  officers  of  the  bank,  becoming  aware  of 
his  absence>,  went  to  look  at  the  cattle,  and  were  unable 
to  find  any  which  entirely  answered  the  description. 
Thereupon  they  sued  out  an  attachment,  which  was  levied 
upon  sixty-eij!:ht  fat  steers,  the  property  now  in  contro- 
versy. On  November  8,  following,  Anderson's  creditors 
filed  a  petition  to  liave  him  adjudged  a  bankrupt,  and  an 
adjudication  to  that  effect  followed  on  February  16,  1901. 
The  bank,  after  obtaining  possession  of  the  caftle  levied 
upon,  proceeded  to  ship  them  for  sale,  and  applied  thi' 
proceeds  upon  its  note.  The  attachment  suit  was  dis- 
missed on  December  20,  1900,  presunmbly  by  reason  of  tho 
pendency  of  proceedings  in  bankruptcy. 

A  verdict  for  the  plaintiff  was  directed  in  the  trial  court 
upon  the  ground  that  the  defendant  had  lost  whatever 
lien  it  might  have  had  upon  the  cattle  under  its  mortgage* 
by  causing  an  attachment  to  be  levied  upon  them.  Then* 
is  a  long  line  of  cases  holding  that  a  mortgagee  waives  or 
loses  his  lien  by  attaching  the  mortgaged  property.  Evam^ 
V.  Warren,  122  Mass.  303;  Whitney  v.  Fanar,  51  Me.  418; 
Liibby  v,  Cushman,  29  Me.  429;  Haynes  v.  Sa^ibam,  45  N. 
H.  429;  Dyckinan  v.  Sevatson,  39  Minn.  132,  39  N.  W.  73; 
Vox  V.  Harris,  64  Ark.  213,  41  S.  W.  426;  Dix  v.  8mith,  9 
Okla.  124,  60  Pac.  303.    On  the  other  hand,  there  is  equally 
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good  authority  for  the  contrary  view.  By  ram  v.  8tout, 
127  Ind.  195,  26  N.  E.  687;  Barchard  v.  Kohn,  157  111.  579, 
41  N.  E.  902;  Howard  v.  Parks,  1  Tex.  Civ.  App.  603,  21 
S.  W.  269.  The  leading  cases  on  the  respective  sides  of 
this  question  are  Evans  v.  Warren^  and  Byram  v.  Stout. 
In  Evans  v.  Warren^  the  ground  of  decision  was,  in  sub- 
stance, that  under  the  laws  of  Massachusetts  the  equity 
of  redemptictn  of  personal  property  was  not  sul^ject  to 
attachment,  and  hence,  when  the  mortgaged  property  was 
attached,  there  must  necessarily  be  a  waiver  of  the  mort- 
gage lien.    The  court  said : 

"The  liens  respectively  created  by  mortgage  and  by 
attachment  on  the  same  property  are  essentially  diflferent, 
and  can  not  coexist.^' 

The  subsequent  cases  followed  this  decision  without 
much  independent  examination  of  the  subject,  and  in  Cox 
V.  Harris^  supra,  and  Dix  v.  Smith,  supra,  the  latest  de- 
cisions supporting  this  view,  no  reference  is  made  to  the 
subsequent  cases  taking  a  contrary  position,  but  the  rule, 
as  announced  in  Evans  v.  Warren,  is  treated  as  settled. 
The  first  to  question  the  universal  applicability  of  the 
doctrine  of  Evans  v.  Warren  was  Mr.  Jones,  in  his 
work  on  Chattel.  Mortgages.  Jones,  Chattel  Mort- 
gages, sec.  565.  He  suggested  that  where  the  stat- 
ute made  a  chattel  mortgage  a  mere  lien  upon  the 
property  without  creating  any  title,  it  was  probable  that 
an  attachment  of  the  mortgaged  property  would  not 
amount  to  a  waiver  of  the  lien,  but  would  be  regarded 
merely  as  a  cumulative  remedy.  This  view  was  adopted 
in  Byram  v.  Stout,  supra,  where  the  question  was  re-ex- 
amined somewhat  thoroughly.  In  Barchard  v.  Kohn  the 
ground  was  gone  over  once  more,  and  Byram  v.  Stout  wa.s 
followed.  To  our  minds,  the  reasoning  of  these  cases  is 
much  more  satisfactory,  and  more  in  accordance  with  the 
law  in  this  state  as  to  the  nature  of  a  chattel  mortgage. 
Mortgaged  chattels  in  this  state  are  undoubtedly  liable  to 
execution  or  attachment,  subject  to  the  mortgage.  There 
is  lio  reason  why  the  mortgagee  himself  may  not  proceed 
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against  the  property  by  either  of  these  writs,  the  same  as 
any  other  person.  If  he  has  other  debts  which  he  wiAes 
to  enforce  against  the  surplus,  or  if  the  security  of  the 
mortgage  is  limited  to  a  portion  of  his  claim,  and  he 
desires  to  enforce  such  claim  for  the  deficiency  against  any 
surplus  that  may  accrue,  or  if,  as  in  the  case  at  bar,  he  is 
in  doubt  whether  the  property  which  he  finds  in  the  pos- 
session of  the  mortgagor  is  the  property  mortgaged  or 
some  other  property,  and  is  desirous  to  protect  his  claim 
by  prompt  proceedings,  we  see  no  ground  for  thinking  that 
he  has  done  anything  inconsistent  with  the  claim  of  lien 
under  his  mortgage.  It  is  not  a  case  of  asserting  title  in 
himself  in  one  proceeding  and  title  in  the  mortgagee  in 
another.  Both  the  mortgage  and  the  attachment  recog- 
nize a  title  in  the  mortgagee.  We  are  therefore  of  opinion 
that  a  mortgagee  of  chattels  does  not  waive  or  lose  his 
lien  by  causing  an  attachment  to  be  levied  upon  the  mort- 
gaged property. 

It  is  contended,  however,  that  the  cattle  seized  and  sold 
by  the  bank  are  not  the  cattle  covered  by  its  mortga^ 
There  is  no  controversy  as  to  the  cattle  seized  and  sold. 
They  are  described  in  the  petition  and  admitted  in  the 
answer  to  be  those  upon  which  the  attachment  was  levied, 
described  in  the  return  of  the  sheriff  as  "68  head  of  fat 
steers,  4  black  and  64  red  and  white  spotted,  of  various 
brands."  This  is  obviously  a  different  description  in  some 
important  particulars  from  that  contained  in  the  mod- 
gage,  and  the  question  arises  whether  the  bank  can  justi^ 
under  the  mortgage  in  view  of  this  discrepancy.  If  there 
was  merely  a  defect  or  error  of  description  so  that  the 
mortgage  created  a  lien  on  these  specific  cattle  as  between 
the  parties,  and  they  were  afterward  identified  by  the  pa^ 
ties  as  being  the  cattle  actually  mortgaged  at  the  time  the 
instrument  was  executed,  the  bank  is  entitled  to  judgment; 
if,  on  the  other  hand,  these  cattle  are  not  the  cattle  which 
were  mortgaged,  or  if  the  mortgage  did  not  create  a  liai 
upon  them  when  executed,  but  they  were  afto^'ard 
agreed  upon  as  the  subject  of  the  lien,  and  a  lien  upon 
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them  waa  created  in  this  manner,  an  entirely  different 
question  is  presented.  The  mortgage  was  executed  more 
than  four  months  prior  to  bankruptcy,  and  the  fact  that 
it  was  not  recorded  until  subsequently,  and  within  the 
period  of  four  months,  does  not  render  it  voidable.  Stew- 
art V.  Hopkms,  30  Ohio  St.  502;  Clark  v.  Hezekiah,  24  Fed. 
663;  FoUom  v.  Clemence^  111  Mass.  273;  Ashury  Park 
Building  &  Loan  Aas'n  v.  Shepherd^  50  Atl.  (N.  J.  Eq.) 
65;  /n  re  Wright^  96  Fed.  187. 

A  chattel  mortgage  which  would  be  invalid  as  against 
creditors  and  purchasers  in  good  faith  for  defective  de- 
scription of  the  property  mortgaged  may  be  good  as  be- 
tween mortgagor  and  mortgagee  where  the  property  in 
fact  mortgaged  is  identified.  Leighton  v,  Stuart^  19  Neb. 
546.  In  the  case  at  bar  the  bank  seized  certain  cattle, 
which  it  now  asserts  were  the  cattle  actually  mortgaged, 
and  it  offered  to  prove  that  Anderson  afterwards  ac- 
quiesced in  the  sale  of  these  cattle  under  the  mortgage, 
and  treated  them  as  such.  If  this  was  nothing  more  than 
an  identification  of  cattle  which  had  always  been  subject 
to  the  mortgage,  we  think  such  evidence  admissible,  and 
that  on  proof  of  this  fact  the  bank  would  have  sustained 
its  defense.  Such  a  case  differs,  however,  from  one  where 
no  specific  chattels  are  mortgaged  but  there  is  an  attempt 
to  mortgage  a  certain  number  out  of  a  mass  without 
separating  or  identifying  them.  No  lien  upon  any  specific 
chattels  is  created  in  a  case  of  the  latter  sort  until  th^ 
are  separated  or  identified,  and  it  is  agreed  that  the  mort- 
gage shall  apply  to  them.  Price  v.  McGomaSy  21  Neb.  195 ; 
Jones,  Chattel  Mortgages,  sees.  56,  60.  If  the  cattle  seized 
and  sold  were,  as  there  is  much  in  the  evidence  to  suggest, 
merely  part  of  a  larger  number  of  cattle  in  the  feed  lots  of 
the  mortgagor  at  the  time  the  instrument  was  executed, 
and  were  not  at  that  time  in  any  way  separated  or  identi- 
fled,  but  afterwards  and  within  four  months  of  bank- 
ruptcy, and  while  the  mortgagor  was  insolvent,  they  were 
separated  or  identified  through  the  sazure  made  by  the 
bank,  and  the  mortgagor  acquiesced  in  such  separation 
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and  identification,  and  expressly  op  by  acquiescence  agreed 
that  the  mortgage  should  apply  to  them,  it  is  obvious  that 
the  lien  was  created  then  for  the  first  time,  and  that  there 
was  a  preference  within  the  meaning  of  section  60  of  the 
bankruptcy  act.  In  re  llonk,  111  Fed.  154.  Such  would  be 
the  case  even  more  clearly,  if  there  was  a  substitution  of 
the  cattle  now  in  controversy  for  others  contemplated  by 
the  instrument  as  executed.  In  either  case  the  bank  has 
not  justified,  and  its  defense  under  the  mortgage  must 
fail.  From  an  examination  of  the  record  we  are  unable 
to  say  which  view  should  be  taken.  The  evidence  is  meager 
on  this  point,  and  no  little  reliance  must  be  placed  upon 
circumstances.  Anderson's  testimony  is  in  the  form  of  a 
deposition,  in  which  he  speaks  of  the  cattle  mortgaged  as 
if  a  specific  lot  of  cattle  had  been  intended  from  the  first. 
But  this  is  rather  an  inference  from  all  of  his  testimony 
than  anything  which  is  directly  testified  to.  On  the  other 
hand,  he  speaks  of  them  as  having  been  on  his  farm, 
"mixed  up  with  a  lot  of  other  cattle,"  and  the  evidence 
shows  that  there  were  a  number  of  steers  attached  which 
are  quite  as  much  within  the  description  in  the  mortgage 
as  at  least  some  of  those  taken  and  sold.  The  bank  seems 
to  have  been  unable  from  the  mortgage,  or  from  such  in- 
formation as  it  could  obtain  at  the  time  it  brought  the  at- 
tachment suit,  to  identify  any  cattle  as  subject  to  its 
mortgage.  There  is  circumstantial  evidence  on  each  side. 
Under  these  circumstances  we  think  the  question  was  one 
for  the  jury,  and  that  the  direction  of  a  verdict  can  not  be 
upheld. 

It  is  suggested  that  at  the  time  the  bank  sold  the  cattle 
an  attachment  suit  was  pending,  so  that  it  had  no  right 
to  foreclose  by  sale,  and  that  the  sale  had  was  not  au- 
thorized by  the  mortgage,  in  that  it  was  private,  and  out 
of  the  state.  But  it  appears  that  the  value  of  Ihe  cattle 
was  less  than  the  amount  due  upon  the  note  secured  by 
the  mortgage,  and  hence,  even  if  the  bank  were  liable  for 
conversion  by  reason  of  improper  foreclosure  sale,  so  long 
as  it  would  be  liable  only  for  the  difference  between  the 
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amount  of  the  debt  and  the  value  of  the  property,  plaintiff 
has  nothing  to  complain  of. 

We  therefore  recommend  that  the  judgment  be  reversed, 
and  the  cause  remanded  for  a  new  trial. 

Babnes,  C,  concurs;  Oldham,  C,  did  not  sit. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed,  and 
the  cause  is  remanded  for  a  new  trial. 

Reversed  and  remanded. 


Charles  M.  Parker,  Administrator,  v.  John  T.  Wells 

BT  AL. 
Fn^ED  April  22,  1903.    No.  12,662. 

1.  Action  by  Administrator:    Defense:     Payment.    An  account  need 

not  be  presented  to  and  allowed  by  the  probate  court  in  order  to 
entitle  the  holder  to  plead  it  as  payment  upon  a  note  made  to  a 
party  since  deceased,  provided  the  deceased  in  his  lifetime  agreed 
that  the  account  should  be  credited  as  a  payment  on  the  note. 

2.  :    Competency  of  Wife  as  a  Witness.    A  wife  may  testify  in 

favor  of  her  husband  in  relation  to  conversations  and  transactions 
had  with  a  person  since  deceased  in  all  cases  except  where  the 
result  of  the  suit,  if  favorable  to  the  husband,  would  Invest  her 
with  some  direct  legal  interest  in  the  subject  of  the  controversy. 

3.  Infltruction:     Evidence.     It  is  error  to  submit  to  the  jury  as  an 

issue  of  fact  a  question  material  to  the  case,  regarding  which  there 
is  no  evidence  to  support  a  finding. 

4.  New  Trial:    District  Coubts.    The  rule  acted  upon  by  the  supreme 

court  that  it  will  not  interfere  where  the  trial  court  has  overruled 
a  motion  for  a  new  trial  grounded  upon  the  insufficiency  of  con- 
flicting testimony,  does  not  apply  to  the  district  courts.  These 
courts  should  independently  exercise  their  power  in  this  respect, 
without  restraint  from  the  rule  which  governs  appellate  tribunals, 
and,  taking  care  not  to  invade  the  legitimate  province  of  the  jury, 
grant  new  trials  whenever  it  appears  that  substantial  justice  has 
not  been  done  between  the  parties. 

Error  to  the  district  court  for  Lancaster  county :    En- 
WABD  P.  Holmes^  District  Judge.    Reversed. 
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Willard  E.  Stewart  and  Allen  W.  Field,  for  plaintiflf  in 
error. 

Lionel  C.  Burr  and  Elmer  E.  Spencer ^  contrtk 

DUFFIB,  O. 

Plaintiflf  in  error  is  administrator  of  the  estate  of  John 
E.  Haas,  who  departed  this  life  June  28,  1896.  Among 
other  eflfeete  of  the  deceased,  the  administrator  came  into 
possession  of  a  nofce  made  by  the  defendants  in  error  for 
the  sum  of  fll8,  drawing  interest  at  the  rate  of  ten  per 
cent,  per  annum^  upon  which  this  action  was  brought. 

The  answer  allies  payment,  and  set«  out  four  different 
items  of  work  and  labor  performed  for  the  deceased  in  his 
lifetime  at  an  agreed  price,  and  which,  it  is  alleged,  he 
agreed  to  credit  upon  the  note;  also  one  cash  payment 
of  f  25. 

The  case  was  submitted  to  the  jury  under  instructions 
which  we  regard  as  fair  to  the  plaintiflf  in  error  so  far  as 
relates  to  the  payments  thus  claimed,  and  the  jury  re- 
turned a  verdict  for  the  defendants. 

Carrie  E.  Wells,  wife  of  one  of  the  defendants  in  error, 
was  allowed  to  testify  to  conversations  had  with  the  de- 
ceased, over  the  objections  of  the  plaintiflf  in  error,  and  it 
is  now  insisted  that  she  was  incompetent,  under  the  pro- 
visions of  section  329  of  the  Code  of  Civil  Procedure,  and 
Wylie  V.  Charltonj  43  Neb.  840,  is  cited  as  an  authority  in 
support  of  this  contention.  That  case  went  to  the  extent 
only  of  holding  the  wife  incompetent  as  a  witness  in  favor 
of  her  husband  in  an  action  to  establish  his  title  to  real 
estate  in  which  she  would  have  a  dower  interest  The 
court  said  (p.  851)  : 

"In  this  state  a  woman  by  marriage  becomes  entitled  to 
an  inchoate  estate  of  dower  in  all  the  land  whereof  the 
husband  is  seized  of  any  estate  of  inheritance  during  the 
covertura  (Compiled  Statutes,  ch.  23,  sec.  1.)  This  is 
an  interest  which,  when  it  once  attaches,  remains  and 
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continues  a  charge  or  incumbrance  upon  the  real  estate, 
unless  released  by  the  voluntary  act  of  the  wife  or  ex- 
tinguished by  operation  of  law.  A  sale  of  land  under 
execution  upon  a  judgment  against  the  husband  alone  will 
not  defeat  it  Butler  v.  Fitzgerald,  43  Neb.  192.  While 
the  estate  thus  acquired  is  not  one  in  possession,  it  is  such 
a  present  vested  interest  of  a  legal  character,  and  creates 
such  a  direct  legal  interest  in  an  action  to  establish  title 
in  hep  husband,  as  falls  within  the  inhibition  of  section 
329.  The  object  of  this  section  was  to  prevent  a  party 
testifying  against  the  representatives  of  a  deceased  per- 
son, where  the  interest  of  such  party  in  the  result  of  the 
action  is  of  such  a  character  as  to  hold  out  a  temptation 
to  perjuj^  to  such  an  extent  as  to  run  counter  to  the 
policy  of  the  law.  Surely  the  acquisition  of  an  estate, 
even  one  to  take  effect  in  futuro,  but  of  such  a  character 
as  to  be  recognized  at  law,  and  not  capable  of  being  de- 
feated by  any  act  of  the  tenant,  presents  such  an  interest. 
We  are  aware  that  at  common  law  it  was  held  that  the 
interest  ojf  an  heir  apparent  did  not  disqualify  him,  but  no 
one  could  be  the  heir  of  a  living  person.  No  present  in- 
terest was  recognized  in  the  heir  apparent.  His  estate 
might  be  defeated  by  the  conveyance  or  will  of  his  an- 
cestor. The  law  does  recognize  an  inchoate  estate  of  dower 
and  no  act  of  the  husband  can  defeat  such  estate." 

This  language  makes  it  clear  that  it  is  only  in  actions 
involving  the  title  to  real  estate  and  where  the  success  of 
the  husband  would  invest  the  wife  with  a  present  estate  of 
dower  in  the  land  involved,  that  the  statute  is  applicable, 
OP  where  she  can  be  said  to  have  such  a  direct  legal  in- 
terest aB  would  disqualify  her  as  a  witness. 

A  further  objection  is  made  that  the  items  set  out  in 
the  answer  as  a  payment  on  the  note  were  never  presented 
to  the  probate  court  as  a  claim  against  the  estate  of  the 
deceased  and  allowed  by  the  court.  If  these  items  were 
pleaded  as  a  set-off  this  objection  would  be  good ;  but  such 
is  not  the  case.  The  items  are  set  up  as  payments  made 
upon  the  note,  it  being  specifically  alleged  in  the  answer 
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that  Haas  agreed  to  credit  these  several  items  on  the  note 
as  a  payment  of  so  much  caish. 

One  item  of  work  and  labor  amounting  to  $22  is  al- 
leged to  have  been  done  after  the  death  of  Haas,  at  the 
instance  and  request  of  Elmer  J.  Burkett,  the  special  ad- 
ministrator of  the  estate  at  the  time 

It  api)ears  from  a  stipulation  made  between  the  parties 
on  the  trial  that  Burkett  was  not  appointed  administrator 
of  the  estate  until  some  months  after  the  alleged  agree 
ment  and  after  the  work  was  done.  Notwithstanding  this 
state  of  the  record  the  court  in  its  sixth  instruction  sub- 
mitted to  the  jury  the  question  whether  Burkett  was  ad- 
ministrator of  the  estat-e  of  Haas  at  the  time  and  whether 
he  made  the  agreeement  as  alleged. 

The  rule  is  of  universal  application  that  it  is  error  to 
submit  to  the  jury  as  an  issue  of  fact  a  question  material 
to  the  case  regarding  which  there  is  no  evidence  to  sup- 
I)ort  a  finding. 

The  record  entry  made  by  the  court  on  its  order  over- 
ruling the  plaintiflf's  motion  for  a  new  trial  contains  a  re^ 
citaJ  to  the  eflfect  that  where  there  is  any  evidence  to  sup- 
port the  verdict  it  will  not  be  disturbed.  Relating  to  this 
matter,  we  can  not  forbear  quoting  from  the  opinion  in 
Dcirey  v.  Chicago  &  N.  W.  R,  Co.,  31  Ta.  373,  377,  with 
the  suggestion  that  it  announces  a  rule  for  the  guidance 
of  trial  courts  which  should  be  unhesitatingly  followed  in 
all  cases.    It  is  as  follows : 

"We  therefore  avail  ourselves  of  this  occasion  to  cor- 
rect what  we  understand  to  be  a  very  general  misappre- 
hension on  the  part  of  district  and  circuit  judges  in  re- 
>spect  to  the  rule  as  to  new  trials  in  the  nisi  priiis  courts. 
This  court  has  repeatedly  declared  the  rule  for  itself  (and 
such  is  the  rule  in  most  appellate  tribunals),  that  where 
the  evidence  is  conflicting  and  the  nisi  prins  court  has 
overruled  a  motion  for  a  new  trial,  grounded  upon  the  in- 
sufficiency of  the  evidence,  we  will  not  interfere.  Ami 
this  because,  first,  the  jury  have  found  the  verdict  and 
given  credit  to  the  witnesses  on  the  one  side  of  the  con- 
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flict;  second,  the  judge,  who  also  heard  the  testimony  from 
the  mouths  of  the  witnesses,  and  weighed  the  same  in  the 
balance  of  his  more  cultured  and  accurate  le^al  judg- 
ment, has,  by  overruling  the  motion,  given  his  approval 
and  indorsement  to  the  verdict;  and  third,  this  court  can 
never  have  the  benefit  of  observing  the  conduct  and  de- 
portment of  the  witnesses  while  testifying,  nor  even  the 
peculiarity  of  their  expressions,  but  generally  only  the 
substance  of  their  testimony  and  often  in  the  language  of 
the  attorneys  interested  in  the  cause.  A  mention  of  these 
considerations  upon  which  the  rule  for  the  appellate  courts 
is  (in  part)  founded,  is  sufficient  to  show  that  the  rule 
ought  not  and  does  not  have  any  application  whatever  to 
the  fiisi  prius  courts.  Those  courts  ought  to  independently 
exercise  their  power  to  grant  new  trials,  and,  with  entire 
freedom  from  the  rule  which  controls  appellate  tribunals, 
they  ought  to  grant  new  trials  whenever  their  superior 
and  more  comprehensive  judgment  teaches  them  that  the 
verdict  of  the  jury  fails  to  administer  substantial  justice 
to  the  parties  in  the  case.  Whenever  it  appears  that  the 
jury  have,  from  any  cause,  failed  to  respond  truly  to  the 
real  merits  of  the  controversy,  they  have  failed  to  do  their 
duty,  and  the  verdict  ought  to  be  set  aside  and  a  new 
trial  granted.  But  while  the  greatest  freedom  on  the  part 
of  nisi  prius  judges  should  be  exercised  in  setting  aside 
verdicts,  in  order  to  secure  and  effectuate  justice,  yet 
judges  ought  to  use  caution  in  the  exercise  of  the  power 
so  as  not  to  invade  the  legitimate  province  of  the  jury 
when  .they  have  manifested  a  fair  and  intelligent  consid- 
eration of  the  evidence  submitted  to  them,  nor  to  inju- 
riously protract  litigation  in  pursuit  of  invariable  and 
absolute  justice  in  every  case,  for  this  can  not  be  attained/^ 
We  recommend  a  reversal  of  the  judgment. 

Ambs,  0.|  eoncura 

AlABRT,  C,  concurring. 

I  concur  in  the  conclusion,  but  I  do  not  think  the  sug- 
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gestion  from  the  supreme  court  of  Iowa  embodied  in  the 
opinion  is  necessary  to  a  decision  in  the  case^  or  that  it  is 
called  for  at  this  tlma  It  seems  to  me  to  savor  of  a 
license  to  ignore  the  verdict  of  a  jury  in  any  case  where 
it  does  not  meet  the  approval  of  the  trial  judge. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Rbvebsbd. 


A.  B.  Bennett  et  al.  v.  William  Otto  bt  al. 

Filed  April  22,  1903.    No.  12,874. 

1.  Proceeding  In  Error:    Motion  vob  New  Trial:     License  Boabd.  A 

motion  for  a  new  trial  is  not  necessary  in  order  to  obtain  a  reyiew 
of  the  Judgment  of  the  district  court  entered  on  the  hearing  of 
an  appeal  taken  from  the  order  of  a  license  board  granting  or  re- 
fusing a  license  to  sell  intoxicating  liquors. 

2.  Appeal  from  License  Board.    On  the  hearing  of  such  appeal,  the 

district  judge  should  exercise  his  independent  judgment,  being 
governed  by  the  evidence  found  in  the  record  alone;  his  Judgment 
should  not  be  controlled  or  influenced  by  the  finding  made  by  the 
board  from  which  the  appeal  Is  taken. 

3.  Evidence.    Evidence  examined,  and  held  not  to  support  the  finding 

of  the  district  court 

Error  to  the  district  court  for  York  counly:  Samuel 
H.  Sornborgbr,  District  Judge.    Reversed. 

F.  O.  Power y  for  plaintiffs  in  error. 

T.  L.  Norvaly  Richard  8.  Norval  and  B.  F.  Norval, 
contra. 

DUFFIB,  O. 

May  13,  1901,  William  Otto  filed  a  petition  with  the 
clerk  of  the  village  of  Waco,  asking  that  a  license  be 
granted  him  for  the  sale  of  intoxicating  liquors  in  said 
village  for  the  ensuing  year.    A  remonstrance  was  filed, 
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upon  which  a  hearing  was  had,  and  the  village  trustees 
awarded  the  applicant  a  license  for  the  sale  of  liquors  for 
one  year  from  May,  1901.  From  the  order  allowing  the 
license,  an  appeal  was  taken  to  the  district  court  and  upon 
a  hearing  the  order  of  the  board  was  affirmed.  Prom  this 
order  a  writ  of  error  has  been  taken  to  this  court 

The  defendants  in  error  first  insist  that  the  plaintiffs  in 
error  have  no  standing  in  this  court  because  no  motion  for 
a  new  trial  was  filed  and  passed  on  by  the  district  court. 
We  do  not  think  that  a  motion  for  a  new  trial  is  required 
in  actions  of  this  character.  Section  4,  chat)ter  50  of  the 
Compiled  Statutes  (Annotated  Statutes,  7153),  among 
other  things,  provides  that  "the  testimony  on  said  hearing 
shall  be  reduced  to  writing  and  filed  in  the  office  of  ap- 
plication, and  if  any  party  feels  himself  aggrieved  by  the 
decision  in  said  case  he  may  appeal  therefrom  to  the  dis- 
trict court,  and  said  testimony  shall  be  transmitted  to  said 
district  court  and  such  appeal  shall  be  decided  by  the 
judge  of  such  court  upon  said  evidence  alone." 

Is  this  hearing  in  the  district  court  a  trial,  within  the 
meaning  of  the  law  requiring  a  motion  for  a  new  trial? 

In  Slobodisky  v.  Curtis^  58  Neb.  211,  214,  it  is  said : 

"It  has  been  often  asserted  by  this  court  that  a  motion 
for  a  new  trial  is  essential  to  a  review  of  alleged  errors 
occurring  upon  a  trial  of  a  cause.  By  this  it  is  not  meant 
that  a  motion  for  a  ne\^^  trial  must  be  made  in  the  court 
below  to  entitle  a  party  to  review  any  case  by  petition  in 
error,  although  language  in  some  of  our  opinions  is  seem- 
ingly in  conflict  with  this  statement.  The  motion  is  in- 
dispensable where  a  review  of  alleged  errors  and  rulings 
occurring  during  the  trial  is  sought,  but  the  rule  has  not 
been  extended  to  every  order  or  decision.  Thus  it  has 
been  held  that  no  motion  for  a  new  trial  is  necessai-y  to 
review  an  order  sustaining  a  demurrer  to  a  pleading 
{Hays  V,  Mercier^  22  Neb.  656;  O'Donohue  v,  Hcndrix,  13 
Neb.  255;  Scarborough  v.  My  rick,  47  Neb.  71)4),  a  decision 
on  a  motion  to  vacate  an  award  (Grarrs  r.  ^roHllc.  17 
Neb.  593),  a  ruling  on  a  plea  in  abatement  (Bohanan  v. 
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State,  15  Neb.  209),  a  judgment  affirming  or  reversing  iD 
an  eiTor  proceeding  the  decision  of  an  inferior  court  or 
tribunal  {Xcivlove  v.  Wooduardj  9  Neb.  502;  Leach  f. 
8ntphe7i,ll^eh.  527)." 

The  case  at  bar  falls  clearly  within  the  ruling  of  the 
case  of  Leach  v.  Siitphen^  supra.  A  case  of  forcible  entry 
and  detainer  before  a  justice  under  the  old  proceeding  was 
taken  to  the  distri(*t  court  upon  petition  in  error;  the  evi- 
dence being  preserved  and  the  district  court  determining 
the  case  from  the  record  thus  presented.  From  the  de- 
iision  of  the  district  court  the  case  was  brought  to  this 
<(>urt  by  [>etition  in  error.    In  that  case  it  is  said  (p.  528) : 

"Obje<*tion  is  also  made  that  no  motion  for  a  new  trial 
was  umde  in  the  district  court  This  is  unnecessary  ex- 
cept in  cas(*s  where  questions  of  fact  are  tried  and  de- 
termintnl,  and  as  the  judgment  of  the  justice  was  affirmed, 
there  was  no  trial  of  questions  of  fact,  and  no  motion  was 
necessary." 

By  the  express  terms  of  the  statute  the  district  court  is 
lequire^d  to  pass  upon  the  appeal  from  the  evidence  ce^ 
tified  to  it  by  the  license  board  alona  Of  necessity  there 
could  have  been  no  rulings  by  the  district  court  either  in 
admitting  or  excluding  evidence;  and  a  trial,  as  we  under- 
stand the  wonl,  means  an  original  investigation  by  the  dis- 
trict court,  and  the  examination  of  evidence  produced  by 
the  parties,  including  the  ruling  of  the  court,  which,  if  not 
satisfactory,  must  be  brought  to  the  attention  of  the  court 
by  a  motion  for  a  new  trial.  Here  there  was  a  mere  ex- 
amination of  the  record  presented,  and  a  motion  for  a 
new  trial  could  have  alleged  nothing  except  that  the  court 
errcMi  in  docidiiig  the  matter  incorrectly  upon  the  I'ecord. 

Otto  prejianMl  his  petition  and  sought  to  have  the  same 
signcHl  by  thirty  fr(K?holders  of  the  village  of  Waco  for 
some  time  prior  to  May  13,  when  the  same  was  finally  filed 
with  the  clerk  of  the  board.  It  appears  that  there  was 
some  dilliculty  in  getting  the  requisite  number  of  free- 
holders to  his  jK^ition.  Before  the  petition  was  finally 
signed  by  the  thiriy  freeholders,  thirty-four  persons  pur- 
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chased  about  three  acres  of  land  lying  within  the  corporate 
limits  of  the  village  of  Waco — the  object  being,  as  the 
witnesses  testified,  to  obtain  title  to  said  tract  for  the 
purpose  of  a  base  ball  and  picnic  ground;  each  subscriber 
pletlging  himself  for  one  or  more  shares,  at  &\e  dollars 
each,  as  he  felt  disposed.  A  deed  was  made  jointly  to  the 
subscribers  to  the  purchase  fund,  of  date  May  12, 1901,  one 
day  previous  to  the  final  completion  and  filing  of  the  peti- 
tion. It  is  now  insisted  that  the  purchase  of  this  park  was 
a  scheme  instituted  by  the  defendants  in  error  for  the  pur- 
pose of  qualifying  the  subscribers  for  shares  to  sign  Otto's 
petition,  and  that  their  subscription  and  payment  of  five 
dollars  each  toward  the  purchase  of  this  land  was  for  the 
express  pui*pose  of  making  them  freeholders;  that  they 
were  not  bona  fide  freeholders  within  the  meaning  of  the 
statute  and  their  names  should  not  be  counted  on  the 
petition. 

The  statute  undoubtedly  contemplates  that  thirty  bona 
fide  freeholders  shall  sign  a  petition  for  the  granting  of  a 
license  to  sell  intoxicating  liquors,  and  if  thirty  of  the 
signers  of  Otto's  petition  were  not  bona  fide  freeholders 
within  the  meaning  of  the  statute,  then  the  village  trus- 
tees had  no  jurisdiction  to  entertain  his  petition  and  award 
him  a  license. 

In  Artstin  r.  Atlantic  City,  48  N.  J.  Law  118,  it  is  said: 

"A  deed  for  lands  to  many  persons  for  a  single  con- 
sideration, and  with  the  purpose  of  qualifying  them  to 
sign  recommendations  for  inn  and  tavern  licenses,  is  fraud- 
ulent, and  will  not  constitute  them  reputable  freeholders 
within  the  statute." 

And  to  the  same  effect  is  Smith  v.  Elizabeth^  46  N.  J. 
Law  312. 

It  is  evident,  then,  that  the  question  whether  the  eight 
persons  to  whom  objection  was  made  were  bona  fide  free- 
holders, ^idthin  the  meaning  of  the  law,  was  one  of  the 
material  questions  to  be  determined  in  the  case.  The  vil- 
lage tmstees  found  that  they  were,  and  granted  the  license. 
The  district  court,  however,  refused  to  express  his  inde- 
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pendent  judp^nent  upon  this  question,  but  in  an  opinion 
filed,  and  which  we  have  examined  to  ascertain  the  theory 
upon  which  he  disposed  of  the  case,  he  expresses  the  fol- 
lowing views  in  relation  to  the  consideration  to  be  given 
ihe  evidence  and  the  finding  of  the  license  board: 

"Objection  No.  4,  as  I  have  l)efore  stated,  has  given  me 
much  concern,  and  I  am  free  to  i?ay  that  if  the  court  were 
sitting  as  a  court  of  original  instan'ce  in  hearing  the  testi- 
mony, I  am  inclined  to  believe  that  the  court  might  and 
l)robably  would  have  reached  a  diflPerent  conclusion  from 
that  reachcMi  by  the  trustees  in  hearing  and  determining 
the  question  as  to  whether  six  of  the  petitioners  named  in 
the  re  imstrance  were  such  bona  fide  freeholders  as  to 
entith*  ihem  to  participate  in  petitioning  for  a  license. 
The  policy  of  the  law  is  to  permit  only  such  class  of  cit- 
izens and  residents  of  a  village  to  participate  in  a  final 
determination  of  whether  there  shall  be  a  saloon  petitioned 
for  as  own  the  real  estate  of  such  \dllage,  and  to  exclude 
tliose  not  visited  with  that  dignity  of  citizenship  known 
as  a  freeholder  from  participating  therein.  But  it  makes 
no  distinctions  tus  to  degree  or  duration,  prior  to  the  time 
of  making  such  application,  of  such  ownership  or  such 
frt^oldership.  That  all  of  the  petitioners,  thirty-four  in 
number,  [who]  signed  said  petition  were,  technically  at 
least,  freeholders  at  the  time  of  signing  the  petition,  there 
is  no  question  in  the  record.  But  it  is  claimed  that  they 
are  not  bona  fide  freeholders  and  that  the  petitioner  and 
others  interested  with  him  procured  to  be  conveyed  to  them 
certain  real  estate  for  the  express  puri)ose,  and  only  pur- 
pose, of  making  them  eligible  as  petitioners  for  a  license. 
xVnd  to  the  mind  of  the  court  it  is  a  very  suspicious  cir- 
cumstance at  least  that  this  is  possibly  true,  since  the  real 
estate  was  conveyed  to  them  not  longer  than  a  day  before 
the  time  when  they  must  have  signed  the  petition.  That, 
together  with  tlie  smallness  of  the  holding,  constitutes  the 
particular  reason  urged  as  the  facts  upon  which  is 
grounded  the  declaration  of  the  remonstrance  that  they 
were  by  the  connivance  of  the  petitioner  made  to  appear 
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as  such  freholders  only  for  the  purpose  of  being  eligible 
to  i)etition  for  a  license.  But  this  question  must  neces- 
sarily have  been  flatly  and  squarely  before  the  village 
trustees  as  one  of  the  facts  for  their  determination,  and 
they  were  in  a  situation,  it  seems  to  the  court,  much  better 
able  to  judge  of  the  value  of  the  testimony  bearing  upon 
this  point  than  this  court;  at  all  events  it  is  one  of  the 
recognized  rules  of  appellate  jurisdiction  that  where  upon 
a  controverted  question  of  fact  there  is  evidence  support- 
ing the  finding  of  the  tribunal  from  which  appeal  is  taken, 
such  finding  will  not  be  disturbed  by  the  api)ellate  court, 
simply  because  the  evidence  does  not,  in  the  judgment  of 
the  appellate  court,  appear  to  preponderate  in  support  of 
the  conclusion  reached  by  the  lower  court  or  tribunal ;  and 
applying  this  rule  to  the  question  in  controversy,  the  court 
feels  bound  to  hold  that,  there  being  evidence  to  sustain 
the  bona  fides  of  the  transaction  before  the  board  of  trus- 
tees, such  finding  should  not  be  set  aside  or  reversed." 

This  court  has  authority  to  review  the  judgment  of  the 
district  court  only;  it  has  no  authority  to  review  the  rea- 
sons given  for  the  judgment;  and,  while  this  is  so,  we  think 
that  we  should  not  dismiss  this  matter  without  expressing 
our  opinion  of  the  rule  which  should  govern  the  district 
courts  of  the  state  on  the  trial  of  such  appeals  in  the 
future. 

The  statute  makes  it  the  duty  of  the  district  court  to 
determine  the  appeal  from  the  evidence  aJona  The  effect 
of  this  statute  is  not  alone  to  prohibit  the  introduction  of 
additional  evidence  upon  the  appeal,  but  is  to  require  the 
district  court  to  pass  ujwn  questions  of  law  and  fact  pre- 
sented by  the  record,  and  give  an  independent  judgment 
thereon.  If,  as  intimated  by  the  district  judge  in  his 
opinion,  he  should  be  governed  by  the  rule  that  where  there 
is  any  material  evidence  to  sustain  the  finding  it  will  not 
be  disturbed,  then  an  appeal  from  the  finding  of  the  vil- 
lage board  would  be  a  useless  proceeding,  because  the 
cases  are  rare  indeed  where  some  evidence  would  not  be 
found  to  support  the  finding  of  the  license  board.  The 
46 
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appellant  in  such  proceeding  is  entitled  to  the  jndgment 
of  the  district  judge  uninfluenced  by  the  flinding  of  the 
license  boards  and  he  is  to  pronounce  judgment  from  what 
is  disclosed  by  the  record  before  him ;  being  governed  soldy 
by  what  he  finds  therein.  The  undoubted  intent  of  tiie 
legislature  was  that  the  evidence  certified  in  the  record 
should  of  itself  be  sufficient  to  warrant  the  granting  of  a 
licensa 

The  reasons  calling  upon  this  court  to  sustain  the  find- 
ings of  a  jury  where  there  is  evidence  to  sustain  the  verdict 
do  not  exist  in  favor  of  the  findings  of  a  license  board.  The 
evidence  going  to  the  jury  and  on  which  its  finding  is  based 
is  carefully  guarded  by  the  judge  presiding  at  the  trial, 
who  is  watchful  to  exclude  all  hearsay^  incompetent  and 
immaterial  evidence  and  to  guard  the  rights  of  the  parties 
by  the  strict  rules  of  law  governing  the  trial  of  a  case,  and 
to  see  that  nothing  which  may  improperly  infiuence  the 
verdict  is  allowed  either  in  the  hearing  or  in  the  argoment 
of  counsel.  Not  only  is  this  so,  but  in  the  consideration  of 
the  case  the  jury  are  aided  and  advised  by  carefully  pre- 
pared instructions  covering  the  questions  in  issue,  and 
their  duty  is  applying  the  evidence  that  has  been  sub- 
mitted to  their  consideration;  and  after  the  opinion  of 
the  jury  has  been  taken,  the  court,  on  a  motion  for  a  new 
trial,  adds  the  seal  of  his  approval  to  the  findings  of  the 
jury  by  entering  judgment  on  the  verdict.  The  trial  of  a 
case  in  a  court  of  record  is  so  carefully  guarded  that  the 
judgment,  when  finally  entered,  comes  to  this  court  with 
the  very  strongest  presumption  in  its  favor,  and,  under 
the  circumstances,  it  should  not  be  set  aside  unless  evi- 
dence for  its  support  is  so  wanting  as  to  make  it  evident 
that  an  injustice  has  been  done.  These  reasons  do  not 
exist  in  favor  of  the  finding  of  the  license  board,  and 
such  finding  should  not,  therefore,  control  or  influence  the 
action  of  the  district  judge  in  passing  upon  an  appeal  from 
an  order  granting  or  refusing  a  license.  The  l^slature 
evidently  took  all  these  matters  into  consideration  when 
it  framed  the  statuta 
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Coming  now  to  the  evidence  in  the  case,  we  incline  to 
the  opinion  that  at  least  six  of  the  petitioners  were  not 
bona  fide  freeholders.  The  circumstances  under  which  the 
deed  to  the  park  was  made,  the  fact  that  so  many  of  the 
grantees  are  young  men  with  no  property  or  other  interests 
in  the  to\^'n  of  Waco  to  be  benefited  by  the  purchase  of  this 
ground  for  park  purposes,  and  the  fact  that  they  pretend 
that  a  five  dollar  interest  in  this  land  was  taken  as  an 
"investment,"  are  all  inconsistent  with  the  bona  fides  of 
the  transaction.  We  can  understand  why  property  own- 
ers, permanent  residents  of  Waco,  would  contribute  some- 
thing toward  a  park  for  the  town,  and  why  the  young  men 
of  the  village  should  desire  a  ball  ground  to  which  they 
might  resort  for  ball  play  and  other  sports,  and  that  this 
might  induce  them  to  contribute  or  donate  from  their 
means  toward  the  purchase  of  such  grounds;  but  when 
they  assert  that  such  investment  of  their  money  was  for 
profit  and  that  that  was  the  inducement  which  led  them 
to  put  five  dollars  in  such  an  enterprise,  we  are  led  to  look 
for  some  other  motive  for  their  action ;  and  the  signing  of 
Otto's  petition  the  same  evening  that  the  deed  was  made, 
or  at  latest  the  next  day,  indicates  quite  conclusively  that 
a  desire  to  qualify  themselves  as  such  signers  was  the 
principal  inducing  cause. 

We  recommend  a  reversal  of  the  judgment  of  the  district 
court,  and  that  the  case  be  remanded  with  directions  to 
that  court  to  enter  judgment  reversing  the  order  of  the 
license  board  and  revoking  the  license  granted  to  Otto. 

AiiBBRT,  0.,  concurs. 

By  the  Court:  Pop  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
the  case  remanded  with  directions  to  that  court  to  enter 
judgment  reversing  the  order  of  the  license  board  and  re- 
ycdcing  the  license  granted  to  Otto. 

RSVERSBD  AND  RBMANDBD. 
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Modern  Woodmen  of  America  v.  Asa  Colman  rt  au* 

Filed  Apbil  22,  1903.    No.  11,294. 

1.  Fraternal  Insurance  Association.    A  benevolent  association  whidi 

Issues  benefit  certificates  to  its  members,  payable  from  a  fund 
maintained  by  assessments  upon  the  certificate  holders,  is,  in 
effect,  a  mutual  life  insurance  company,  and  is  governed  by  the 
general  rules  of  law  applicable  to  such  companies.  Supreme 
Lodge  Knights  of  Honor  v.  Davis,  26  Ck>lo.  262. 

2.  Waiver  of  Forfeiture.     A  forfeiture  incurred  by  the  holder  of  a 

life  insurance  policy  or  contract  is  waivedp  if  the  company,  with 
knowledge  of  the  facts,  subsequently  collects  premiums,  dues  or 
assessments  on  acount  of  the  contract,  and  retains  them  without 
objection  until  after  the  death  of  the  insured. 

3.  Duty  of  Agent  to  Principal.     It  is  the  duty  of  an  agent  to  make 

known  to  his  principal  all  facts  concerning  the  service  In  which 
he  is  engaged  that  come  to  his  knowledge  in  course  of  his  em- 
ployment, and  this  duty  he  is,  in  a  subsequent  action  between 
his  principal  and  a  third  person,  conclusively  presumed  to  have 
performed.  This  is  the  foundation  of  the  rule,  necessary  to  the 
public  safety,  that  notice  to  an  agent  in  the  course  of  his  em- 
ployment is  notice  to  his  principal. 

Rehearing  of  caae  reported  in  64  Neb.  162. 

Error  to  the  district  court  for  Cass  county:  Basil  S. 
Ramsey,  District  Judge.    Reaffinned. 

J.  TF.  White^  C.  A.  Atkinson,  Jesse  L.  jBoo*^  J.  Q.  Johmr 
son  and  Thomas  S.  Allen^  for  plaintiff  in  error. 

Samuel  M.  Gha/pmam,  and  Matheto  Oering,  contra. 

Ames,  O. 

This  cause  is  resubmitted  after  the  allowance  of  a  mo- 
tion for  a  rehearing.  A  statement  of  the  facts  will  be 
found  in  the  former  decision,  published  in  64  Neb.  162. 
The  employment  in  which  the  deceased  was  engaged  at 
the  time  of  his  death  was  not  prohibited  by  his  contract  of 
insurance,  but  it  was  stipulated  that  if  he  should  engage 
•  Kehearing  denied.    See  opinion,  p.  666,  post.  " 
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therein  he  should  forfeit  his  beneficiary  interest  unless  he 
should  file  with  the  head  clerk  of  the  order  a  written 
waiver  of  any  liability  by  it  for  loss  by  death  as  the  direct 
result  of  such  occupation.    He  did  not  file  such  a  docu- 
ment, but  the  clerk  of  the  local  camp,  through  an  assist- 
ant,  continued  to  collect  the  monthly  assessments  or  dues, 
and  to  remit  them  to  the  head  clerk,  with  full  knowledge 
of  the  circumstances,  for  a  period  of  three  months,  and 
until  the  death  of  the  insured.     Correctly  speaking,  the 
question  is  not  whether  the  association  by  this  conduct 
of  its  agent  waived  a  forfeiture,  but  whether  it  waived  the 
waiver  required  of  the  insured.    In  support  of  its  conten- 
tion that  it  did  not  do  so  the  plaintiff  in  error,  upon  the 
reargument,  relies  principally  upon  three  decisions.    The 
first  of  these  is  the  opinion  of  the  United  States  court  of 
appeals  for  this  circuit,  filed  after  reargument,  in  Modern 
Woodmen  of  America  v.  Tevis,  117  Fed.  369,  on  August  28, 
1902.    From  the  statement  of  facts  contained  in  that  opin- 
ion it  does  not  appear  to  be  in  point  in  this  controversy. 
As  we  gather  from  that  statement,  the  contract  provided 
for  a  suspension  of  the  obligations  of  the  company  when 
and  BO  long  as  the  insured  should  be  and  remain  delin- 
quent of  an  assessment  which  had  fallen  due  on  the  first 
day  of  the  month  of  August,  on  the  10th  day  of  which  he 
died.    He  had  also  defaulted  for  one  day  in  the  payment 
of  an  assesment  which  came  due  on  the  first  day  of  the 
preceding  June,  and  the  ccmtract  provided  that  in  such 
case  he  should  not  be  reinstated  without  furnishing  a  writ- 
ten warranty  that  he  was  in  good  health.    He  did  not  fur- 
nish the  warranty,  but  the  local  clerk  accepted  and  re- 
mitted his  June  assessment,  and  it  was  contended  that  in 
consequence  thereof  the  warranty  was  waived,  and  the 
insured  reinstated.     The  court  decided  against  this  con- 
tention, but  how  the  question  became  material  is  not  ex- 
plained and  we  are  unable  to  understand.    If  a  reinstate- 
ment had  been  effected  in  June,  still  the  deceased  would 
have  been  at  the  time  of  his  death  under  suspension  for 
delinquency  of  the  August  assessment    It  could  not  have 
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been  Buccessfully  urged  that  a  formal  reinstat^nent  after 
one  forfeiture  or  suspension,  or  a  waiver  of  it,  would 
operate  as  a  waiver  of  a  suspension  subsequently  incurred; 
and  besides,  a  reinstatement  after  suspension  would  have 
amounted  substantially  to  a  new  contract  of  insurance 
based  upon  the  warranty  of  good  health.  The  contract 
of  insurance  was  already  abrogated  and  it  could  not  have 
been  renewed  by  any  act  of  the  insured  alone.  The  war- 
ranty, if  it  had  been  made,  would  not  have  restored  the 
obligation  of  the  contract  if  it  had  been  intentionally  un- 
truthful— ^a  matter  into  which  the  officers  of  the  company 
would  have  had  a  right  to  inquire.  But  in  the  case  at  bar 
Oolman  could  have  continued  his  contract  in  force  by  an 
act  of  his  owTi  volition,  and  without  the  concurrence  ot 
the  other  party  thereto.  The  Tevis  case,  as  it  is  described 
in  the  opinion  cited,  does  not  appear  to  us  to  be  in  any 
resjiect  analogous  to  that  now  under  discussion.  But  if 
it  is  so,  it  is  in  conflict  with  principles  which  have  for  many 
years  been  enforced  by  this  court,  and  it  therefore  ought 
not  to  be  r^arded  as  an  authority  here. 

The  decision  next  relied  upon  is  that  of  this  court  in 
Field  V,  National  Council  of  K.  &  L.  of  8.,  64  Neb.  226.  In 
tfiat  case  the  deceased  had  at  the  time  of  her  death  been 
delinquent  for  more  than  a  year  of  six  monthly  assess- 
ments and  of  quarterly  dues,  and  had  been  stricken  from 
the  roll  of  membership,  of  all  ot  which  facts  she  had 
full  knowledge,  but  had  made  no  attempt  at  reinstate- 
ment, either  by  discharging  her  delinquencies  or  other 
wise.  The  sole  claim  in  support  of  th6  plea  of  waiver 
was  that  through  her  husband  she  had  made  an  oral  agree- 
ment with  the  secretary  of  the  local  body  that  she  should 
have  an  extension  of  time  in  which  to  make  her  payments, 
without  affecting  her  standing  or  membership.  It  can  not 
be  said  that  the  case  resembles  this  in  any  particular. 

The  decision  next  relied  upon  is  by  this  court  in  JRoyal 
Highlanders  v.  Scorill,  66  Neb.  213.  In  that  case  the  c(m- 
tract  provided  that  in  case  of  delinquency  the  beneficiary 
certificate  should  be  forfeited  and  should  not  be  reinstated 
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without  full  payment,  nor  unless  the  holder  should  be  at 
the  time  in  good  health.  The  deceased  was  critically  ill 
of  a  disease  of  which  she  shortly  afterward  died.  She  was 
in  default  of  an  assessment,  which  her  husband  paid  to 
the  clerk  of  the  local  body,  who  received  it  in  ignorance 
of  the  illness.  It  was  held  that  the  payment  was  not  made 
in  good  faith,  but  fraudulently,  and  was  therefore  in- 
effectual. The  case  does  not  appear  to  resemble  the  one 
at  bar. 

Finally  it  is  earnestly  insisted  that  inasmuch  as  the 
plaintiff  in  error  is  a  mutual  benevolent  association,  it 
should  not  be  held  to  the  same  strict  rules  as  respects  for- 
feitures and  the  waiver  of  them  as  are  applicable  between 
regular  insurance  companies  and  their  policy  holders. 
This  consideration  would  appeal  to  us  \\'ith  greater  force 
if  these  principles  of  mutuality  and  benevolence  more  fre- 
quently survived  the  holders  of  certificates,  and  were  uni- 
formly regarded  by  the  associations  as  being  applicable 
to,  and  as  including,  the  i)ersons  named  as  beneficiaries. 
A  charitable  organization  which  collects  its  funds  with 
avidity,  but  is  astute  in  finding  excuses  for  not  bestowing 
them  upon  the  designated  objects  of  its  bounty,  is  not  en- 
titled to  any  exclusive  or  especial  consideration  at  the 
hands  of  the  court.  The  enormous  volume  of  litigation 
with  which  associations  of  this  kind  have  flooded  the  coun- 
try and  the  extremely  technical  character  of  their  defenses, 
in  many  cases,  to  actions  upon  their  beneficiary  certificates 
are  a  sufficient  commentary  upon  an  appeal  for  tendei* 
consideration  by  the  judiciary.  We  agree,  rather,  with  the 
opinion  in  Supreme  Lodge  Knights  of  Honor  v.  Davis,  26 
Colo.  252,  that  "a  benevolent  association  which  issues  bene- 
fit certificates  to  its  members  payable  from  a  fund  main- 
tained by  assessments  upon  the  certificate  holders,  is,  in 
effect,  a  mutual  life  insurance  company,  and  is  governed 
by  the  general  rules  of  law  applicable  to  such  companies.^^ 

The  certificate  held  by  Colman  was  not  void,  but  void- 
able. It  was  optional  with  him  to  continue  it  in  force  by 
filing  a  written  waiver,  and  it  was  optional  with  the  as- 
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Bociation  bo  to  continue  it  \^ithout  such  waiver.  He  was 
not  delinquent  of  dues  or  assessments,  or  otherwise  liable 
to  suspension.  The  association  acted  through  its  agents, 
and  being  a  corporation,  it  could  not  act  by  other  means. 
It  demanded,  received  and  retained  his  assessments  with 
full  knowledge  of  all  the  circumstances  until  after  his 
death.  It  can  not  be  supposed  that  it  intended  to  take 
and  keep  his  money  without  consideration.  The  knowl- 
edge of  its  agent,  authorized  to  make  the  collection,  was 
the  knowledge  of  the  company  of  all  the  circumstances 
under  which  the  payments  were  made.  This  is  not  The 
same  as  saying  that  the  agent  waived  the  forfeiture.  It 
was  waived  by  the  association  by  taking  and  retaining  the 
money  of  the  insured  with  notice  of  all  the  facts  within 
the  knowledge  of  its  agent.  It  is  the  duty  of  an  agent  to 
communicate  to  his  principal  all  the  facts  concerning  the 
service  in  which  he  is  engaged  that  come  to  his  knowledge 
in  the  course  of  his  employment,  and  this  duty,  in  a  sub- 
sequent action  between  his  principal  and  a  third  person, 
he  is,  with  exceptions  not  necessary  to  be  here  noted,  con- 
clusively presumed  to  have  performed.  This  is  the  founda- 
tion of  the  doctrine,  necessary  to  the  public  safety,  that 
notice  to  an  agent  is  notice  to  his  principal.  Mechem, 
Agency,  pars.  719,  720;  Bradley,  J.,  in  Tlie  Distilled 
SpiHts,  11  Wall.  (U.  S.)  367. 

Such  is  the  rule  with  respect  to  other  like  agencies,  and 
we  can  see  no  reason  why  it  is  not  applicable  in  this  case. 
To  hold  otherwise  would,  we  think,  be  to  put  certificate 
holders  to  a  great  disadvantage,  and  to  do  them  a  grave 
injustice.  If  the  plaintiff  in  error  was  a  r^ular  insurance 
company,  there  can  be  no  doubt  that  under  the  repeated 
decisions  of  this  court  it  would  be  held  bound.  Modem 
Woodmen  of  America  v.  Lane^  62  Neb.  89 ;  Home  Fire  Ins- 
Go.  V.  Kuhhnan^  58  Neb.  488;  Nebraska  d  Iowa  Ins,  Go.  t?. 
Ghristiensen^  29  Neb.  572 ;  Phoenix  Ins.  Co.  v.  Ixinsing,  15 
Neb.  494;  Phenix  Ins.  Co.  v.  Covey ^  41  Neb.  724;  Home 
Fire  Ins.  Co.  v.  Hammangy  44  Neb.  566;  Mee  v.  Bmkers' 
Life  Ass'n  of  Minnesota,  69  Minn.  210. 
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The  foregoing  by  no  means  exhausts  the  list  of  authori- 
ties enforcing  these  principles  by  this  and  other  courts, 
and  we  can  see  no  reason  why  an  exception  should  be  made 
in  favor  of  beneficiary  associations. 

It  is  recommended  that  the  former  decision  of  this  court 
be  adhered  to  and  the  judgment  of  the  district  court 
affirmed. 

DuFFiB,  O.,  concurs. 

By  the  Court :  For  the  reasons  stated  in  the  forgoing 
opinion,  it  is  ordered  that  the  former  decision  of  this  court 
be  adhered  to  and  the  judgment  of  the  district  court 

Affibmsd. 

On  motion  for  rehearing  the  following  opinior.  was  filed 
July  3,  1903.    Rehearing  denied: 

OpiBions  Prepared  by  GommissionerB.  Where  opinions  are  prepared 
by  commissioners,  they  must  be  permitted,  necessarily,  to  state 
their  reasons  in  their  own  way,  without  binding  the  court  to  all 
that  Is  said  arguendo,  even  though  it  concurs  in  the  conclusions 
of  law  and  express  findings  of  fact.  WiUiama  v.  Miles,  ante, 
p.  479. 

HOLOOMB,  J. 

In  this  application  for  a  rehearing  by  the  plaintiff  in 
error,  some  objections  are  presented  to  the  opinion  last 
filed,  in  which  a  former  judgment  of  aflflrmance  was  ad- 
hered to.  Modem  Woodmen  of  Am^Hca  v.  Colman ,  ante, 
p.  660.  Most  of  the  propositions  urged  as  grounds  for 
granting  a  rehearing  have,  w^e  think,  been  fully  discusseil 
and  correctly  disposed  of  in  the  opinion  last  filed.  While 
it  is  urged  that  the  opinion  in  the  case  at  bar  is  in  conflict 
with  the  principles  controlling  in  the  cases  of  Field  v.  Na- 
tional Council  of  K.  d  L,  of  S.,  64  Neb.  226,  and  Royal 
Highlanders  v.  ScovilL  66  Neb.  213,  we  entertain  the  view, 
as  pointed  out  in  the  opinion  in  this  case,  that  the  cases 
referred  to  are  readily  distinguishable  and  that  there 
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oxiste  no  inconsistency  or  conflict  of  a  substantial  char- 
acter between  these  several  cases.  Upon  the  main  point^^ 
decided  in  the  present  case,  it  is  not  to  be  denied  that  there 
is  a  conflict  of  authority  between  the  holdings  in  this  and 
other  jurisdictions.  This  is  especially  noticeable  by  refer- 
ence to  some  of  the  recent  decisions  of  the  federal  courts 
where  kindred  questions  were  under  consideration  and  de 
termined.  Northern  Assurance  Co.  of  London  v.  Grand 
View  Building  Ass'n,  183  U.  S.  308,  and  Modern  Woodmen 
of  America  v.  Tcvis^  117  Fed.  369.  This  court,  however, 
after  mature  consideration,  has  chosen'  to  adhere  to  the 
rule  as  announced  by  a  long  and  unbroken  line  of  decisions 
in  this  state,  notwithstanding  some  other  courts  have  re- 
cently adopted  a  contrary  doctrine.  Hartford  Fire  Ins,  Co. 
V.  Landfwre,  63  Neb.  559;  Hunt  v.  State  Ins.  Co.,  66  Neb. 
121.  This  rule,  so  far  as  this  jurisdiction  is  concerned, 
may  now  be  considered  as  too  firmly  established  to  admit 
of  further  discussion. 

Our  attention  is  also  challenged  to  certain  portions  of 
the  opinion  formulated  by  the  commissioner  wherein  it  is 
suggested  that  the  langruage  used  does  an  injustice  to  the 
plaintiff  in  error  and  the  business  in  which  it  is  engaged, 
and  that  these  remarks  of  the  commissioner,  which  art* 
sanctioned  by  the  court,  are  an  animadversion,  not  prop- 
erly a  part  of  or  belonging  to  the  opinion,  and  for  these 
reasons  they  should  be  eliminated  therefrom. 

The  objectionable  portion  of  the  opinion  is  as  follows: 
"Finally  it  is  earnestly  insisted  that  inasmuch  as  the 
plaintiff  in  error  is  a  mutual  benevolent  association,  it 
should  not  be  held  to  the  same  strict  rules  as  respects  for 
feitures  and  the  waiver  of  them,  as  are  applicable  between 
regular  insurance  companies  and  their  policy  holders.  This 
consideration  would  appeal  to  us  with  greater  force  if 
these  principles  of  mutuality  and  benevolence  more  fre- 
quently survived  the  holders  of  certificates,  and  were  uni- 
formly regarded  by  the  associations  as  being  applicable  to, 
and  as  including,  the  persons  named  as  beneficiaries.  A 
charitable   organization   which   collects   its   funds  with 
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avidity,  but  is  astute  in  finding  excuses  for  not  bestowing 
them  upon  the  desi*i:nated  objects  of  its  bounty,  is  not 
entitled  to  any  exclusive  or  specii.!  consideration  at  the 
hands  of  the  court.  The  enormous  volume  of  litigation 
with  which  associations  of  this  kind  have  flooded  the  coun- 
try and  the  extremely  technical  character  of  their  defenses, 
iiTmany  cases,  to  actions  upon  their  beneficiary^  certificates 
are  a  sufficient  commentary  upon  an  appeal  for  tender  con- 
sideration by  the  judiciary." 

These  remarks  were  apparently  called  forth  by  what 
was  said  in  briefs  of  counsel  for  plaintiff  in  error.  While 
it  is  insisted  that  nothing  was  advanced  in  briefs  war- 
ranting the  remarks  complained  of,  it  is  at  once  apparent 
that  otherwise  they  have  no  legitimate  bearing  on  the  de 
cision  rendered  and  at  most,  we  think,  can  be  regarded  a*s 
voicing  only  the  individual  views  of  tlie  writer  of  the 
opinion.  The  commissioner  deemed  it  proper  to  speak 
as  he  did  in  meeting  an  argument  which  he  regarded  as 
having  been  advanced  by  counsel  in  their  briefs.  The  re- 
marks do  not  bear  directly  on  any  of  the  essential  legal 
propositions  discussed  and  decided.  By  reference*  to  the 
syllabus,  which  mentions  the  points  decided,  and  on  wliicli 
the  judgment  was  based,  it  will  be  observwl  that  none 
refer  to  the  discussion  indulged  in  to  wliich  excerptions  are 
taken.  It  must  be  at  once  apparent  to  all  tliat  the  court 
is  not  committed  to  all  that  may  be  said  an/ucndo  by  one 
formulating  an  opinion.  Much  that  is  said  by  way  of  argu- 
ment and  even  in  stating  a  legal  proposition  must  neces- 
sarily be  left  in  a  great  measure  to  the  individual  judg- 
ment and  discretion  of  the  author  of  the  opinion.  The 
views  of  the  commissioner,  s  expressed  in  the  excerpt  we 
have  herein  copied,  should  not  be  undei'stood  as  reflecting 
the  vieW'S  of  the  court,  nor  that  it  is  committed  to  the 
statements  contained  therein.  The  essential  points  dis- 
cussed necessary  to  a  decision  in  the  case  were  accepted 
and  adopted  as  a  correct  expositfon  of  the  law.  That  which 
was  said  by  the  commissioner  in  answer  apparently,  to 
propositions  advanced  by  counsel  should  not  be  taken  as 


fi68  NEBRASKA  REPORTS.  [Vol.  68 

New  Omaha  Thonipson-Honfitrn  EI"ctrIo  Light  Co.  t.  Dent. 


expressing  other  than  the  im'  ]<lual  views  of  the  writer 
and  is  not  binding  on  the  court,  nor  does  it  wish  to  be 
understood  as  indorsing  the  same.  The  rule  adopted  in 
the  case  of  Williams  v.  Miles,  ante,  p.  479,  is  applicable 
here. 
The  motion  for  a  rehearing  is 

DBmsD. 


New  Omaha  Thompson-Houston  Electric  Light  Com- 
pany V.  Anna  Dent,  Administratrix  of  the  Estate 
OF  James  R.  Dent,  Deceased.* 

Filed  April  22,  1903.    No.  12,667. 

1.  Defense:    Contbibutort  Neguoengb:    Burden  of  Proof.    In  an  ac- 

tion for  negligence,  when  contributory  negligence  is  relied  upon 
as  a  defense,  the  burden  of  proof  is  upon  the  defendant  to  es^ 
tablish  such  defense,  unless  contributory  negligence  is  disdooed 
by  the  petition,  or  by  the  oTidence  introduced  by  the  plaintiff  in 
making  his  case. 

2.  Finding.    Where  the  evidence  on  the  question,  either  of  negligence 

or  contributory  negligence,  is  of  such  a  character  that  reasonable 
minds  might  honestly  differ  as  to  the  inference  to  be  drawn 
therefrom  as  to  such  questions,  a  finding  either  wi^  thereon 
can  not  be  said  to  be  insufficiently  supported  by  the  eyidenoe. 

8.  Employer  and  Employee.  An  employee  has  a  right  to  assume  tliat 
his  employer  has  taken  due  precautions  to  insure  his  safety,  and 
that  the  tools,  appliances  and  material  furnished  by  the  em- 
ployer are  reasonably  safe.  Aliter,  where  the  employee  bas 
notice  of  the  defective  condition  of  such  tools,  appliancee  or 
material  or  of  facts  sufficient  to  put  a  man  of  ordinary  prudence 
on  inquiry. 

4.  Refusal  to  Give  Instruction.  The  refusal  to  give  an  instruction, 
proper  in  form,  is  not  ground  for  reversal  where  such  InBtmo- 
tion  is  based  on  a  fact  the  existence  of  which  the  Jury  negatire 
by  a  special  finding  supported  by  the  evidence. 

Error  to  the  district  court  for  Douglas  county:   WHi^ 
lAM  W.  Kbysor,  District  Judge.    Afftrmed. 

*  Rehearing  allowed.    See  opinion,  p.  674,  post 
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Edson  Rich  and  Charles  E.  Glappj  for  plaintiflT  in  error. 
Timothy  J.  Mahoney  and  James  A.  C.  Kennedy ^  contra. 

Albbbt,  O. 

On  the  2d  day  of  August,  1900,  Thomas  R.  Dent  com- 
menced work  as  a  lineman  for  the  New  Omaha  Thompson- 
Houston  Electric  Light  Company,  which  at  that  time 
owned  and  operated  an  electric  light  system  in  the  city  of 
Omaha.  On  the  same  day,  in  the  course  of  his  employment, 
he  was  engaged  in  fastening  wires  on  insulators  on  the 
crossbars  of  a  pole,  upon  which  a  number  of  wires  were 
strung,  radiating  therefrom  to  the  four  points  of  the  com- 
pass. The  wires  were  strung  on  four  sides  of  the  pole,  and 
wires  of  different  polarity  were  on  each  of  the  four  sides. 
The  insulating  material  on  the  wires  was  old  and  rotten, 
and  while  Dent  was  fastening  one  of  the  wires  to  the  glass 
insulator,  the  insulating  material  on  the  wires  broke  or 
cracked  on  the  side  of  the  glass  insulator  opposite  to  him, 
as  he  supported  himself  at  work  on  the  pole  at  some 
distance  from  the  ground.  In  attempting  to  fasten  another 
wire,  he  used  a"*  pair  of  iron  or  steel  pliers  to  handle  it 
While  thus  engaged  his  elbow  came  in  contact  with  the 
other  wire  at  the  point  where  the  insulation  was  cracked 
or  broken,  and  the  wires  being  alive  and  of  different  po- 
larity, the  current  passed  through  his  body  and  killed  him. 
The  widow  of  the  deceased  was  appointed  administratrix 
of  his  estate  and  brought  this  action  against  the  electric 
light  company  for  dainages  on  account  of  the  death  of  her 
husband,  charging  that  death  was  caused  by  the  negligence 
of  the  defendant  company. 

The  petition  contains  three  ><])e(if!cati(  iis  of  ii(»;^lio;ence: 
(1)  the  use  of  wires  on  wliich  tlie  insulation  had  be(*omo 
old  and  unsafe;  (2)  plaeiiig  wires  of  opposite  i>olarity  on 
the  same  side  of  the  poles  upon  which  the  decea.sed  met  his 
death;  and  (3)  not  cutting  off  the  current  from  wires  on 
which  the  deceased  was  at  work  when  killed.    The  answei- 
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denies  any  and  all  negligence  on  the  part  of  the  defendant, 
and  (*harg(*s  eontribiitory  negligence  on  the  part  of  the 
deceased.  The  reply  is  a  general  denial.  The  jury  found 
for  the  plaintiff  and  judgment  was  given  accordingly.  The 
defendant  brings  en*or. 

The  court,  among  other  things,  instructed  the  jury  as 
follows : 

"10.  An  employee  is  under  the  same  legal  duty  to  care 
for  his  o^^n  saf(»ty  that  his  employer  is  to  provide  for  his 
protecticm  from  accidents.  It  was  the  duty  of  James  R. 
Dent  while  in  the  performance  of  his  work  as  a  lineman 
to  exercise  ordinary  and  reasonable  care  and  caution  under 
the  circumstances  of  his  situation  to  avoid  electric  shodM 
and  conwMjuent  death.  While  he  had  a  right  to  assume 
that  the  def(*ndant  had  used  ordinary  care  and  diligence 
to  make  it  n^asonably  safe  for  him  to  work  on  live  wirefi, 
yet  he  was  not  at  liberty  to  close  his  eyes  to  defects  of  in- 
sulation which  were  open  and  obvious,  or  which  he  might 
have  seen  by  using  ordinary  and  reasonable  care  and  cau- 
tion. If  you  believe  from  the  preponderance  of  the  evi- 
dence that  the  insulation  on  wire  called  No.  2  was  broken 
by  said  Dent  when  he  tied  said  wire  around  the  glass  in- 
sulator; and  if  you  further  find  from  the  preponderance 
of  the  evidence  that  said  break  in  the  imiulating  material 
cm  said  wire  was  open  and  obvious  to  said  Dent,  or  that 
he  ought  to  have  seen  it  by  an  exercise  of  ordinary  care  on 
his  part  before  he  attempted  to  tie  on  the  next  wire;  then 
your  verdict  must  be  for  the  defendant,  even  though  de 
fcndant  might  have  been  negligent" 

The  defendant  insists  that  the  veirdict  is  contrary 
to  the  fore^going  instruction,  because  the  evidence  is  un- 
ci isi)u  tod  that  the  break  or  crack  in  the  insulation,  -which 
l>eniiitted  the  deceased's  arm  to  come  in  contact  with  tie 
^^ire,  was  on  the  top  of  the  turn  in  the  wire  and  in  full 
sight,  so  that  if  he  did  not  see  it,  he  should  have  seen  it 
and  prolc^cted  himself  against  it  But  there  is  sufficient 
(»vid(^nce  to  sustain  a  finding  that  the  insulation  on  tki8 
wire  was  about  ten  years  old ;  that  the  ordi^ai^  U*?  tf 
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insulation  is  from  three  to  four  years;  that  the  use  of  such 
wire  by  the  defendant  was  negligence;  and  that  if  in- 
sulation had  been  reasonably  good,  the  break  would  not 
have  occurred.  Now,  while  it  is  true  that  the  employee 
assumes  the  ordinary  risks  incident  to  his  employment,  it 
is  also  true  that  he  has  a  right  to  assume  that  his  employer 
has  taken  due  precautions  to  insure  his  safety.  The  de- 
ceased was  at  work  on  a  pole  some  distance  from  the 
ground;  his  feet  rested  on  a  crossbar,  and  he  maintained 
his  position  by  means  of  a  supporting  belt;  the  wire  on 
which  the  break  occurred  was  about  opposite  his  shoul- 
ders, and  another  wire  passed  between  his  body  and  the 
pole.  In  order  to  see  this  break  he  would  have  had  to  lean 
for\^'ard  and  look  around  or  over  the  glass  insulator  on 
which  the  wire  was  fastened.  The  break  of  the  insulation, 
therefore,  was  not  obvious  in  the  sense  that  it  was  directly 
within  range  of  his  vision.  As  before  stated,  he  had  the 
right  to  assume  that  his  employer  had  taken  due  precau- 
tions to  insure  his  safety.  Acting  on  that  assumption,  he 
was  not  required  to  guard  against  dangers  arising  from 
the  use  of  defective  material  or  appliances,  and  it  can  not 
be  imputed.to  him  for  negligence  that  he  failed  to  look  for 
a  break  in  the  insulation,  which  would  not  have  occurred 
had  his  employer  taken  due  precautions  to  insure  the 
safety  of  its  employees. 

But  it  is  urged  that  he  knew  the  insulation  was  defect- 
ive, because  he  had  called  attention  to  it  in  the  forenoon, 
and  had  been  told  that  it  could  not  be  trusted.  But  the 
evidence  on  this  point  is  that  at  another  point  on  the  line 
and  some  hours  before  the  accident,  the  deceased  had  called 
attention  to  the  fact  that  the  insulating  material  was  hang- 
ing in  strips  from  the  wire  at  this  point,  and  was  then  told 
that  it  was  defective  and  unsafe.  But  the  defect  at  that 
point  was  patent  and  of  a  character  to  arrest  the  attention 
of  ordinary  persons,  because,  as  before  stated,  it  was  hang- 
ing in  strips  from  the  wires.  But  there  is  no  evidence  that 
the  insulating  material  on  the  wires  at  the  point  where  the 
accident  occurred  was  obviously  defective,  or  that  there 
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was  anything  about  it  to  indicate  to  a  person  not  an  expert 
that  it  was  old  or  unsafe.  It  is  contended,  however,  that 
the  deceased  was  an  experienced  man  and  must  have  known 
from  the  appearance  of  the  insi\lating  material  on  the  wire 
on  which  he  was  engaged  that  it  was  old  and  defective. 
The  evidence  does  show  that  the  deceased  was  an  expe- 
rienced lineman,  but  it  falls  far  short  of  showing  that  his 
experience  was  of  such  a  character  as  to  enable  him  to 
judge  of  the  age  or  quality  of  insulating  material.  In  fact, 
it  does  not  appear  that  he  had  any  experience  with  in- 
sulated wires,  or  wires  carrying  dangerous  currents.  His 
exi)erience,  so  far  as  is  disclosed  by  the  evidence,  was 
confined  to  telephone  and  telegraph  lines.  Neither  the 
pleadings  of  the  plaintiff  nor  the  evidence  in  support 
thereof  disclosed  any  negligence  on  the  part  of  the  de- 
ceased. Therefore,  on  the  question  of  contributory  negli- 
gence, the  burden  of  proof  was  upon  the  defendant.  That 
being  true,  in  the  face  of  an  adverse  verdict,  the  complaint 
that  a  finding  involved  therein  is  not  sustained  by  suffi- 
cient evidence  is  unfounded,  unless  the  evidence  on  that 
point  is  of  such  a  character  that  the  only  reasonable  in- 
ference to  be  drawn  therefrom  is  that  the  negligence  of  the 
deceased  directly  contributed  to  the  injury.  The  evidence 
before  us  is  not  of  that  character. 

The  defendant  contends  that  the  second  and  third  spe- 
cifications of  negligence  in  the  petition  are  not  sustained 
by  the  evidence.  As  to  the  third,  the  court  directed  a 
finding  in  favor  of  the  defendant,  so  it  requires  no  further 
notice.  As  to  the  second,  there  is  evidence  sufficient  to 
sustain  a  finding  that  had  only  wires  of  the  same  polarity 
been  strung  on  the  same  side  of  the  pole,  the  accident 
would  not  have  occuiTcd.  It  is  true  there  is  a  substantial 
conflict  in  the  evidence  as  to  whether  it  would  have  been 
practicable  or  advantageous  to  put  only  wires  of  the  same 
polarity  on  the  same  side  of  the  pole.  But  the  gist  of  the 
action  is  whether  the  defendant  did  or  omitted  to  do  that 
which  a  man  of  ordinary  care  and  prudence,  under  like 
circumstances,  having  a  due  regard  for  the  safety  of  his 
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employees,  would  not  have  done  or  omitted,  and  whether 
the  injury  complained  of  was  the  proximate  result  of  such 
act  or  omission.  Such  questions,  on  the  record  presented, 
are  questions  of  fact,  and  having  been  resolved  against 
the  defendant  on  conflicting  evidence,  the  findings  should 
not  be  disturbed. 

The  defendant  complains  of  the  refusal  of  the  court  to 
give  the  following  instruction  : 

"The  jury  are  instructed  that  if  the  insulation  upon  the 
wires  on  this  pole  upon  which  Dent  was  injured,  which 
wires  have  been  designated  in  the  testimony  as  Nos.  2  and 
3,  was  rotten  and  brittle,  and  for  that  reason  liable  to 
crack  or  break  upon  bending  around  the  glass  insulators 
on  the  arms,  and  this  fact  was  known  to  Dent  when  he 
undertook  to  attach  the  wires  Nos.  2  and  3,  and  with  this 
knowledge  Dent  undertook,  without  protest  to  this  defend- 
ant, to  attach  said  wires  to  said  insulators,  the  plaintiflP 
herein  can  liot  complain  of  the  condition  of  the  wires  as 
to  insulation,  and  as  to  that  issue  you  will  find  for  the  de- 
fendant. 

"By  knowledge  is  meant  not  only  what  Dent  actually 
knew  but  what^  from  the  knowledge  of  insulation  on  that 
subject  he  possessed  either  from  experience,  observation  or 
the  warnings  or  cautions  of  creditable  persons  he  ought 
to  have  known." 

This  instruction  is  practically  the  same  as  the  para- 
graph hereinbefore  quoted,  given  by  the  court  on  its  own 
motion,  consequently  it  was  not  error  to  refuse  to  give  the 
one  in  question. 

The  defendant  tendered  instructions  to  the  effect  that  if 
the  deceased  knew  that  the  wires  with  and  among  which 
he  was  working  were  live  wires,  and  pi'oceeded  to  his  work 
without  protest,  the  jury  should  find  for  the  defendant  as 
to  the  third  specification  of  negligence.  These  instructions 
were  refused  and  rightly,  because,  as  we  have  seen,  the 
court  of  its  o>^Ti  motion  directed  the  jury  to  find  agaitist 
the  plaintiff  as  to  that  specification. 

Other  instructions  were  tendered  to  the  effect  that  if  the 

4T 
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deceased  knew  that  wires  of  different  polarity  were  strung 
on  the  same  sides  of  the  pole  on  which  he  was  working, 
and  proceeded  with  his  work  without  protest^  the  jury 
should  find  for  the  defendant  as  to  the  second  specification 
of  negligence.  The  court  refused  to  give  these  instruc- 
tions, but  submitted  a  special  interrogatory  to  the  jury  as 
to  whether  the  deceased  knew  that  wires  of  different  po- 
larity were  strung  on  the  same  sides  of  the  pole.  The  jury 
answered  that  interrogatory  in  the  negative  and  their  find- 
ing on  that  point  is  sufficiently  sustained  by  the  evidence. 
The  jury  having  specially  found  that  the  deceased  did  not 
know  such  fact,  the  refusal  of  the  court  to  give  the  in- 
structions covering  that  hypothesis .  was  error  without 
Ijrejudice. 

Numerous  other  errors  are  assigned,  but  the  foregoing 
shows  only  the  assignments  argued. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  affirmed. 

DuFB^iB  and  Ames,  CO.,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 

The  following  opinion  on  rehearing  was  filed  June  8, 
1905.    Judgment  of  affirmance  adhered  to: 

1.  Contributory  NegUg^ence:    Instruction.     Whether  plaintiff's  inteB- 

tate,  an  experienced  lineman  with  telephone  and  telegraph  wires* 
had  such  knowledge  and  experience  respecting  the  handling  of 
wires  charged  with  heavy  currents  of  electricity  and  used  for 
lighting  and  power  purposes,  and  of  the  character  and  pliability 
of  the  insulation  thereon  as  to  its  being  brittle  and  liable  to 
break  when  twisted  in  fastening  because  of  age  and  wear,  and 
whether  he  acted  without  due  care  and  caution  under  the  di^ 
cumstances  and  was  chargeable  with  contributory  negligence 
held,  not  to  be  so  conclusively  proved  as  that  there  is  no  reason- 
able chance  of  different  minds  reaching  different  conclusions,  and 
to  have  been  properly  submitted  to  the  jury  for  its  determination. 

2.  Employee:    Assumption  of  Risks.    An  employee  assumes  only  the 
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risks  arising  from  the  appliances  and  materials  to  be  used  by 
him  or  from  the  manner  In  which  the  business  In  which  he  is  to 
take  part  is  conducted,  when  such  risks  are  known  to  him  or  are 
apparent  and  obvious  to  j>ersons  of  his  exj>erience  and  under- 
standing.   Union  Stock  Yards  Co,  v.  Goodwin,  67  Neb.  138. 

3.  Instruction.    Whether  or  not  the  employee  exercised  due  care  and 

caution,  in  looking  for  breaks  in  the  insulation  on  the  wire  he 
was  working  with  and  fastening,  and  whether  he  was  guilty  of 
contributory  negligence  in  respect  thereto,  held,  under  the  evi- 
dence, to  have  been  properly  submitted  to  the  Jury  for  Its  de- 
termination. 

4.  Defective  Insulation:  Notice.    A  break  occurring  in  the  insulation 

on  the  wire  which  was  being  handled  and  fastened  around  a  glass 
Insulator  by  the  plaintiff's  intestate  Is  not  an  open  and  obvious 
defect,  notice  of  which  will  be  Imputed  to  him  where,  under  the 
evidence,  there  exists  reasonable  grounds  for  difference  of  opinion 
as  to  his  being  able  to  observe  such  break  in  the  prosecution  of 
the  work  in  which  engaged  in  the  ordinary  way  and  without 
making  an  extra  effort  specially  for  the  purpose  of  ascertaining 
the  condition  of  the  insulation  where  the  break  occurred,  after 
the  wire  was  fastened. 

5.  Case  Distinguished.     The  rule  announced  in  New  Omaha  Thomp- 

son-Houston Electric  Light  Co.  v.  Rombold,  ante,  p.  71,  on  the 
evidence  In  that  case  as  to  the  duty  of  a  lineman  of  an  electric 
light  company  to  inspect  wires  with  which  he  was  working  to 
discover  defects,  held,  not  applicable  to  the  case  at  bar  and  the 
case  cited  is  therefore  distinguished. 

6.  Judgment  Affirmed.     The  Judgment  of  affirmance  heretofore  en- 

tered, ante,  page  668,  adhered  to. 

HOLGOMB,  C.  J. 

It  is  insisted  by  counsel  for  the  electric  light  company, 
plaintiff  in  error,  that  the  testimony  in  this  case,  when 
interpreted  by  the  rules  of  law  properly  applicable,  dis- 
closes that  the  death  of  the  plaintiff's  intestate  was  caused 
by  his  own  negligence  contributing  thereto,  and,  for  that 
reason,  that  the  verdict  of  the  jury  is  against  the  weight 
of  the  evidence  and  contrary  to  law.  In  the  former  opin- 
ion in  this  case  (ante^  page  668),  the  question  of  contribu- 
tory  n^ligence  was  given  consideration  and  the  conclu- 
sion reached  was  that  the  evidence  as  disclosed  by  the 
record  was  such  as  to  warrant  the  inference  that  the  de- 
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ceased  \>'as  free  from  negligence  of  a  contributory  char- 
acter and  that  the  finding  of  the  jury  in  that  regard  in 
favor  of  the  plaintiflf  can  not  be  said  to  be  insufficientlj 
supported  by  the  evidence.  A  rehearing  having  been 
granted,  the  cause  has  been  again  submitted  for  further 
consideration.  A  statement  of  the  facts  essential  to  a 
pi-oper  consideration  of  the  errors  relied  on  for  a  reversal 
of  the  judgment  obtained  in  the  court  below  is  found  in 
the  former  opinion  and  need  not  here  be  restated.  In  the 
petition  it  is  alleged  that  "at  said  time  [when  plainttfTs 
intestate  was  killed]  said  James  R.  Dent  was  entirely 
without  experience  in  working  among  electric  light  wires 
charged  with  electricity  enough  to  make  the  same  danger- 
ous; that  it  was  then  and  there  the  duty  of  the  defendant, 
as  the  employer  of  the  said  James  R.  Dent,  to  exercise 
reasonable  care  and  caution  in  the  control,  management 
and  direction  of  its  employees  sent  by  it  to  work  among 
said  wires  to  the  end  that  the  said  employees  should  be 
furnished  a  reasonably  safe  working  place  and  to  not  be 
subjected  to  unusual  and  unnecessary  dangers."  It  is 
strenuously  contended  that  th^  evidence  is  undisputed  to 
the  effect  that  the  deceased  was  an  experienced  lineman, 
and  that,  at  the  time  he  went  to  work  for  the  defendant,  he 
told  its  foreman  that  he  had  had  eleven  years'  experience 
with  a  telephone  company,  and  that  he  had  had  experience 
as  a  lineman  for  an  electric  light  company  at  Salt  Lake  and 
was  familiar  with  the  duties  of  a  lineman.  Some  confusion 
in  the  argument  of  this  case  has,  it  seems  to  us,  grown  out 
of  the  use  of  the  term  "experienced  lineman."  The  asser 
tion  that  the  deceased  was  experienced  in  the  duties  per- 
taining to  linemen  among  wires  carrying  light  currents  of 
electricity  and  regarding  which  there  is  no  specal  danger 
to  life  by  coming  in  electrical  contact  \iith  such  wires,  such 
as  employment  when  the  duties  are  those  of  linemen  work- 
ing among  wires  belonging  to  tel^raph  and  telephone 
companies,  is  no  doubt  true.  The  evidence,  we  think,  is 
not  such  as  to  compel  the  inference  that  the  deceased  was 
an  experienced  lineman  when  applied  to  those  working 
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among  wires  carrying  heavy  currents  of  electricity  such 
as  are  a  menace  to  life  and  which  are  used  for  light  and 
power  purposes  as  were  the  wires  of  the  defendant  com- 
pany in  the  case  at  bar.  The  situation  we  have  confront- 
ing us  then  is  that  of  a  person  having  several  years' 
experience  in  working  with  and  among  telegraph  and 
telephone  wires  and  who  presumably  has  acquired  that 
degree  of  knowledge  and  exi)erience  usually  possessed  by 
men  of  ordinary  intelligence  and  capacity  engaged  in  such 
employment  We  do  not  find  from  the  evidence  in  the 
record  that  it  is  indisputably  established  that  the  deceased 
represented  himself  to  be  an  experienced  lineman  in  re- 
spect of  prior  employment  requiring  him  to  work  with  and 
among  electric  light  or  other  similar  wires  carrying  a 
heavy  voltage  of  electrical  currents.  While  it  is  in  evi- 
dence that  the  deceased  represented  that  in  addition  to  his 
employment  with  a  telephone  company  he  had  worked  for 
another  company  at  Salt  Lake,  it  does  not  appear  positively 
that  such  a  company  was  engaged  in  electric  lighting  or  a 
similar  business  in  which  it  is  required  to  use  wires 
(barged  with  strong  currents  of  electricity.  From  the 
whole  record  it  is  rather  to  be  inferred  that  the  company 
referred  to  was  a  telegraph  company.  At  least  the  evi 
dence  is  not  so  clear  and  convincing  as  to  lead  irresistibly 
to  the  conclusion  that  the  deceased  had  experience  in  work- 
ing among  and  with  electric  light  wires  prior  to  the  time 
he  was  employed  by  the  defendant  in  the  case  at  bar  and 
it  is  made  to  appear  that  on  the  first  day  of  his  employ- 
ment he  came  to  his  death  by  an  electriad  shock  from  a 
pair  of  wires  he  was  working  with.  It  is  contended  on 
behalf  of  plaintiff  in  error  that  the  deceased  was  charged 
with  notice  of  the  defective  and  decayed  condition  of  the 
insulation  on  the  electric  light  wires  where  he  was  work- 
ing at  the  time  of  his  death  and  assumed  the  risks  and 
dangers  incident  to  the  handling  of  wires  in  such  condi- 
tion. Also  that  the  breaking  of  the  insulation,  when  one 
of  the  wires  was  changed  and  fastened  around  the  glass 
insulator  and  then  twisted,  which  permitted  the  wire  as 
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thus  exposed  to  come  in  contact  with  his  elbow  and  pro- 
duce a  short  circuit  through  his  body,  thus  causing  hia 
death,  was  an  open  and  obvious  danger  which  he  was 
bound  to  aKsunie  and  must  be  held  to  have  aissumed  as  a 
matter  of  laA\-  and  for  which  the  defendant  can  not  be  held 
legally  responsible.  It  is  obvious  that  the  deceased  knew 
he  was  working  with  wires  charged  with  heavy  currents 
of  electricity — that  they  were  *Tiot  wires"  as  he  was  in- 
formed. On  this  point  the  jury  were  told  in  the  trial  of  the 
case,  that  the  deceased  having  knowledge  that  the  wires 
with  which  he  was  working  were  live  wires,  he  assumed  all 
risks  and  dangers  incident  to  an  employment  requiring 
one  to  handle  and  work  with  wires  so  charged  with  heavy 
(currents  of  electricity  and  that  the  defendant  company 
could  not  be  charged  with  legal  responsibility  because  of 
such  fact  The  fact,  therefore,  that  the  wires  were  at 
the  time  carrying  currents  of  electricity  of  a  dangerous 
character  is  material  only  in  so  far  as  it  may  have  a  bear- 
ing on  the  defendant's  duty  to  keep  them  properly  insu- 
lated in  places  where  employees  were  re^iuired  to  work 
with  them  while  in  the  discharge  of  their  duties  in  and 
about  the  work  of  their  employment,  or  to  take  other 
precautionary  measures  such  as  placing  wires  carrying: 
currents  of  opposite  polarity  on  opposite  sides  of  the  poles 
on  which  they  were  strung. 

1.  It  may  be  said,  then,  that  without  previous  expe- 
rience with  electric  light  wires,  the  deceased  b^an  his 
employment  with  the  defendant  company  by  being  directed 
to  engage  with  others  in  the  work  of  changing  from  one 
place  to  another  on  a  junction  pole,  to  which  was  attached 
a  large  number  of  wires  running  in  all  four  directions  of 
the  compass,  some  of  the  wires  thereon  which  were 
charged  with  a  heavy  voltage  of  dectricity  used  for  light- 
ing and  for  power  purposes.  It  was  the  deceased's  duty 
at  the  time  to  receive  the  wires  from  another  employee 
above  him  on  the  same  pole  and  attach  them  to  glass  in- 
sulators by  wrapping  the  wire  around  the  glass  insulator 
and  fastening  it  by  twisting  it  around  itself.    Before  the 
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wires  were  handed  to  him,  the  insulation  was  examined 
by  the  other  workman  just  above  him  and  taped  wherever 
the  wire  was  exposed  and  then  handed  to  the  deceased  to 
be  fastened  in  the  manner  stated.  Two  of  the  wires  thus 
prepared  and  handed  to  him  were  successfully  and  with- 
out incident  attached  where  they  were  to  be  placed.  After 
the  third  wire  had  been  handed  him  and  while  fastening 
it  in  the  manner  stated,  such  wire  being  one  of  a  pair  the 
other  being  the  second  wire  placed  in  position,  the  deceased 
allowed  his  elbow  to  come  in  contact  with  the  upper  side 
of  the  second  wire  where  twisted,  the  insulation  of  which 
had  been  broken  in  wrapping;  and  he,  having  hold  of  the 
other  wire  with  the  instrument  he  was  using  in  such  a 
manner  as  to  i)ermit  the  current  of  electricity  to  pass  from 
one  wire  to  the  other  through  his  body,  received  a  shock 
which  was  suflBlcient  to  produce  death.  While  it  appears 
that  the  deceased  had  observed  that  the  insulation  at  other 
places  removed  from  the  place  where  he  was  working  was 
decayed  and  hanging  down  in  shreds,  we  find  nothing  in 
the  record  that  would  necessarily  acquaint  one,  with  the 
exi)erience  and  knowledge  the  deceased  apparently  pos- 
sessed, with  the  fact  of  the  probability  of  the  insulation 
cracking  and  breaking  in  being  fastened  around  the  glass 
insulators  in  the  manner  stated,  and  of  the  likelihood  of 
receiving  a  dangerous  shock  by  coming  in  contact  with 
the  exposed  wire  because  of  such  breaking.  Manifestly  the 
object  of  the  taping  of  the  exposed  places  on  the  wire  be- 
fore they  were  handed  to  the  deceased  was  for  the  purpose 
of  protection  to  those  engaged  in  the  work  of  changing 
the  wires  from  one  place  to  another  on  the  junction  pole, 
and  it  is  a  fair  inference  that  the  deceased  handled  the 
wires  under  such  belief.  This  is  as  we  understand  counsel 
for  defendant  in  briefs  conceded.  It  is  there  said :  "The 
undisputed  testimony  shows  that  the  insulation  on  the 
wires  with  which  Dent  was  working  was  sufficient  to  pre- 
vent short  circuiting  by  coming  in  contact  with  them  and 
became  dangerous  only  when  a  defect  or  split  had  been 
made  in  the  insulating  by  the  performance  of  the  work 
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upon  which  Dent  was  engaged."  When  called  upon  to 
handle  the  wires  in  this  manner  and  to  replace  them  as 
he  was  required  to  assist  in  doing  he  may,  we  think,  be 
justified  in  assuming  that  the  conditon  of  the  insulation 
when  taped  in  the  manner  stated  was  reasonably  well 
fitted  to  be  handled  for  the  required  purposes,  without 
additional  risk  or  danger  from  the  breaking  of  the  insula- 
tion and  the  exposure  of  the  unprotected  wire  with  ius 
attendant  extraordinary  hazards  and  dangers  while  the 
work  was  being  performed.  See  Choctaw j  O.  &  fr.  R-  Co. 
r.  McDade,  191  U.  S.  64. 

We  do  not  think  it  can  be  said  as  a  matter  of  law  that 
the  deceased  was,  under  the  circumstances,  guilty  of 
contributary  negligence  because  he  handled  the  wires  as 
though  the  insulation  would  remain  intact  and  serve  as  a 
protei*ti(m  because  of  its  qualities  as  a  non-conductor  of 
electricity.  It  can  not  be  said  that  with  the  experience 
and  knowledge  he  is  aliown  to  have  possessed  that  he  most, 
like  others  with  much  larger  experience,  be  charged  with 
knowledge  of  the  decayed  and  brittle  condition  of  the  in- 
sulation and  its  liability  to  break  when  the  wires  around 
which  it  was  placed  were  twisted  and  this  additional  strain 
put  upon  it.  The  witness  Ripley,  a  witness  apparently  fair 
and  competent  to  testify,  says  that  he  supposes  that  all 
linemen  who  had  much  experience  with  insulated  wire 
would  know  that  the  insulation,  in  the  decayed  condition 
as  was  that  with  which  the  deceased  was  working,  was 
likely  to  crack  if  given  a  short  twist  and  that  it 
was  dried  out  so  that  it  would  not  give  like  new 
insulation.  He  says  he  knew  such  to  be  the  fact, 
but  that  he  did  not  mean  that  this  would  be  apparent 
to  everybody,  but  only  to  those  of  experience  in  handling 
insulated  wires,  and  then  they  would  have  to  have  expe 
rience  >^ith  old  and  new  insulation  in  order  to  distinguish 
the  difference.  This  we  regard  as  a  fair  statement  of  the 
situation  and  of  the  deceased's  knowledge  in  respect  of  the 
(condition  of  the  insulation  on  the  wires  on  which  he  was 
at  work.     Taking  the  knowledge  and  experience  of  the 
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deceased  as  disclosed  by  the  evidence,  can  it  be  said  that 
the  dangers  from  the  defective  or  decayed  insulation  were 
so  apparent  that  the  deceased  was  negligent  in  respect  of 
the  manner  in  which  he  handled  the  wires  he  was  working 
with,  or  assumed  these  extraordinary  risks  incident 
thereto?  This  court  has  said  in  speaking  with  reference 
to  the  rights,  duties  and  liabilities  of  master  and  servant : 
"An  employee  assumes  the  risk  arising  from  defective  ap- 
pliances used,  or  to  be  used  by  him,  or  from  the  manner 
in  which  a  business  in  which  he  is  to  take  a  part  is  con- 
ducted, when  such  risks  are  known  to  him  or  are  apparent 
and  obvious  to  pei-sons  of  his  experience  and  understand- 
ing." Union  Stock  Yards  Co,  v.  GoodiHn,  57  Neb.  138. 
It  is  only  the  risks  and  conditions  known  to  him  or  ap- 
parent and  obvious  to  persons  of  his  experience  and  under- 
standing, that  the  employee  assumes,  when  he  voluntarily 
enters  into  or  continues  in  the  employment  in  which  he  is 
engaged.  Chicago,  B.  &  Q.  R.  Co.  v,  McGinnis,  49  Neb.  649. 
Judged  by  the  principle  of  the  decisions  cited,  we  think 
the  conclusion  must  inevitably  follow  that  the  deceased 
can  not  be  said  as  a  matter  of  law  to  have  assumed  the 
risks  incident  to  the  defective  or  decayed  condition  of  the 
insulation  on  the  wires  with  which  he  was  working,  or  that 
he  was  guilty  of  contributory  negligence  in  engaging  in 
the  work  and  handling  the  wires  when  alive  or  charged 
with  strong  currents  of  electricity  while  covered  with  such 
defective  or  decayed  insulation.  The  questions  of  negli- 
gence and  contributory  negligence  are  questions  of  fact 
for  the  jury  and  not  for  the  court,  unless,  on  the  facts  ad- 
mitted or  conclusively  proved,  there  is  no  reasonable 
(rhance  of  different  minds  reaching  different  conclusions. 
2  Cur.  Law  1011,  and  authorities  cited. 

2.  It  is  also  contended  that  there  was  a  want  of  care 
and  caution  on  the  part  of  Dent,  required  of  him  while 
engaging  in  the  work  he  was  performing,  in  that  after  he 
had  fastened  the  wire  on  which  the  insulation  became  split 
or  broken,  he  ought  to  have  looked  at  it  and  examined  it 
to  ascertain  whether  the  insulation  remained  intact  before 
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he  proceeded  to  tie  the  wire  which  he  was  engaged  in  fas- 
tening when  he  received  the  electrical  shock  producing 
death.  It  is  urged  that  the  imperfection  caused  by  the 
breaking  of  the  insulation  was  an  open  and  obvious  de- 
fectj  the  risk  and  danger  of  which  he  was  bound  to  and  did 
assume  in  the  further  prosecution  of  the  business  in  which 
he  was  engaged.  This  latter  question  in  a  measure  is  con- 
trolled by  the  one  already  discussed.  If  the  insulation  had 
been  in  such  condition  as  to  serve  the  purpose  for  which 
it  was  placed  on  the  wire,  it  presumably  would  not  have 
broken  while  being  fastened  to  the  glass  insulator  to  which 
if  was  attached.  To  require  the  deceased  to  look  for  a 
break  of  this  kind  assumes  that  the  insulation  was  de- 
fective and  that  he  had  knowledge  of,  or  should  have 
known  of  its  decayed  condition  and  liability  to  break  while 
being  fastened  in  the  manner  it  was,  or  that  it  was  in  view 
of  the  deceased  while  doing  the  work  in  which  he  was 
engaged  and  therefore  it  was  open  and  obvious.  In  re- 
spect of  the  latter  phase  of  the  question  it  appears  that  Ihe 
deceased  was  standing  on  a  lower  cross-arm  with  a  sup- 
porting belt  around  his  body  and  fastened  to  a  cross-arm 
farther  up.  This  permitted  his  body  to  swing  outward 
from  the  cross-piece  and  between  which  and  his  body  ex- 
tended some  wires  running  parallel  with  the  cross-bars  on 
which  he  was  standing  and  to  which  the  wires  he  was 
handling  were  being  fastened.  The  glass  insulators  to 
which  the  wire«  were  attached,  some  three  inches  in  di- 
ameter by  four  and  a  half  inches  in  height,  were  about 
even  with  the  top  of  his  shoulders  and  the  break  in  the 
wire  was  on  the  opposite  side  from  where  he  was  standing. 
It  seems  reasonably  clear  that  the  break  in  the  insulation 
produced  by  the  wrapping  of  the  wire  was  beyond  his 
range  of  vision  and  that  the  condition  of  the  twisted  wire 
at  the  point  where  the  break  occurred  could  not  be  ob- 
served save  by  making  a  special  eflPort  for  that  purpose, 
by  putting  his  hands  on  the  arms  and  pulling  himself  up 
closer  and  above  or  to  one  side  of  the  glass  insulator  be- 
hind which  the  break  was  found.    It  was  only  by  dramng 
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himself  up  and  looking  over  the  crossbars  and  the  insula- 
tor that  he  could  inspect  the  wire  if  he  so  desired  and  de- 
termine the  effect  on  the  insulation  with  which  it  was 
covered  by  the  twisting  which  he  gave  it  in  fastening  it 
on  the  glass  insulator.  The  break,  therefore,  when  it 
occurred,  was  not,  under  the  evidence,  so  open  or  obvious 
that  it  could  be  seen  by  the  deceased  in  the  ordinary  prose- 
cution of  the  work  in  which  he  was  engaged.  The  jury 
was  warranted  in  concluding  as  a  matter  of  fact  that  this 
break  could  only  become  open  and  obvious  by  the  de- 
ceased's taking  the  extra  precaution  to  ascertain  whether 
the  insulation  had  stood  the  strain  put  upon  it  in  twisting 
the  wire  when  fastening  it  upon  the  glass  insulator.  On 
this  point  the  court  instructed  the  jury  that  "if  you  believe 
from  the  preponderance  of  the  evidence  that  the  insulation 
on  wire  called  number  two  was  broken  by  said  Dent  when 
he  tied  said  wire  around  the  glass  insulator,  and  if  you 
further  find  from  the  preponderance  of  the  evidence  that 
said  break  in  the  insulating  material  of  said  wire  was 
open  and  obvious  to  said  Dent  and  that  he  ought  to  have 
seen  it  by  the  exercise  of  ordinary  care  on  his  part  before 
he  attempted  to  tie  on  the  next  wire,  then  your  verdict 
must  be  for  the  defendant  even  though  the  defendant  might 
have  been  negligent."  This  instruction  was  in  harmony 
with  the  evidence  as  disclosed  by  the  record,  was  a  correct 
statement  of  the  law  and  the  finding  of  the  jury  can  not 
be  said  to  be  so  unsupported  by  the  evidence  as  that  it 
can  not  be  upheld.  Whether  the  deceased  exercised  due 
care  in  making  these  fastenings  and  in  observing  the  break 
in  the  insulation  on  the  second  wire  fastened  by  him  were 
matters  regarding  which  reasonable  minds  could  very 
justly  differ,  and  therefore  they  became  questions  pecu- 
liarly within  the  province  of  the  jury  and  were  properly 
left  to  it  for  its  determination.  New  Omaha  Thompson- 
Houston  Electric  Light  Co.  v.  Ronibold,  (mte,  p.  54. 

In  this  connection  it  is  to  be  observed  that  whether  the 
deceased  knew  at  the  time  he  was  working  with  a  pair  of 
live  wires  strung  on  the  same  side  of  the  poles  was  a  mat- 
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ter  having  a  material  bearing  on  his  conduct  in  the  deter- 
mination of  the  question  of  contributory  negligence  on  his 
part  By  a  special  finding  the  jury  answered  the  question 
in  the  negative  and  thus  found  upon  sufficient  evidence  as 
a  question  of  fact  that  he  was  without  knowledge  that  he 
was  handling  two  wires  carrying  currents  of  opposite 
polarity.  Had  he  known  this  fact  his  conduct  would,  in 
all  probability,  have  been  different  and  of  course  it  would 
have  been  his  duty  to  exercise  that  degree  of  care  and  cau- 
tion commensurate  with  the  known  dangers  to  which  he 
was  exposed,  which  a  reasonably  prudent  and  cautious 
man  of  like  knowledge  and  experience  would  have  ex- 
ercisiHl  under  like  circumstances. 

3.  It  is  also  argued  that  instruction  number  six  given 
by  the  court  on  its  own  motion  is  obnoxious  to  the  rule 
imnounced  in  the  New  Omaha  Thompson-Houston  Electric 
Light  Co.  v,  Rombold,  ante^  p.  71.  The  two  cases  are 
{il together  different  and  the  rule  applicable  in  one  does 
not  necessarily  apply  to  the  other.  In  the  case  cited, 
the  rule  wajs  announced  because  of  testimony  therein  in- 
troduced tending  to  show  that  it  was  the  duty  of  linemen 
to  make  an  inspt?ction  for  defects  such  as  were  found 
there  to  exist.  The  question  therein  ruled  upon  does  not 
arise  in  tJie  case  at  bar.  That  was  an  exceptional  case 
growing  out  of  the  relative  duties  and  liabilities  of  master 
and  servant,  because  of  the  character  of  the  evidence  re- 
specting the  servant's  duties  in  that  particular  case,  rela- 
tive to  the  inspection  of  lines  in  order  to  discover  and  have 
remedied  defex^ts  found  to  exist  That  is,  there  was  in  that 
case  evidence  tending  to  show  that  in  addition  to  the  gen- 
eral duties  of  the  lineman,  the  employee  was  in  a  sense  an 
inspector  of  lines  and  that  it  was  a  part  of  his  duties  to 
discover  defects  and  to  repair  or  report  them  for  repara- 
tion. 

As  applied  to  plaintiflF's  intestate  and  the  character  of 
the  employment  in  the  case  at  bar,  no  such  questions  arise. 
The  issues  in  the  present  case  relate  only  to  the  negligence 
of  the  master  as  allied  and  the  allied  contributory  negli- 
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gence  of  the  servant  pleaded  in  the  answer,  as  well  as  his 
assumption  of  the  ordinary  risks  incident  to  his  employ- 
ment and  those  of  an  extraordinary  character  which  were 
open  and  obvious.  The  rule  announced  in  the  Rombold 
case  can  not  be  successfully  appealed  to  in  the  case  at  bar. 
Upon  a  consideration  of  the  questions  presented  and 
argued  as  grounds  for  a  reversal  of  the  judgment  obtained 
in  the  court  below  in  the  light  of  the  whole  record,  we 
are  constrained  to  the  view  that  the  judgment  of  affirm- 
ance heretofore  rendered  was  rightly  entered  and  it  is 
accordingly  adhered  to. 


Affirmed. 


Harrison  McCauley  v.  Edith  Tyndall. 

PnjED  April  22,  1903.    No.  13,022. 

AUottee  of  Indian  Lands:  Riqhtb  of  Widow.  Under  an  act  of 
congress  entitled  "An  act  to  provide  for  the  sale  of  a  part  of 
the  reservation  of  the  Omaha  tribe  of  Indians  in  the  state  of 
Nebraska,"  etc.,  the  widow  of  an  allottee  dying  before  the  is- 
suance of  a  final  patent,  and  without  issue,  takes  a  life  estate  in 
the  allotment  to  her  husband,  remainder  over  to  his  father. 

Error  to  the  district  court  for  Thurston  county :  Gut 
T.  Graves,  District  Judge.    Affirmed. 

Hirdtn  Ohdse,  for  plaintiff  iix  error. 
Thomds  L.  Sloan,  contra. 

AliBBRT,  O. 

In  the  case  of  Porter  v.  Parker^  ante,  page  338,  it  was 
held  that  the  allottee  of  lands  in  severalty,  pursuant  to 
an  act  of  congress  entitled,  "An  act  to  provide  for  the  sale 
of  a  part  of  the  reservation  of  the  Omaha  tribe  of  Indians 
in  the  state  of  Nebraska  and  for  other  purposes,"  ap- 
proved August  7,  1882,  is  seized  of  an  equitable  estate  in 
fee  which,  upon  his  death  before  the  issuance  of  a  final 
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patent  therefor  by  the  United  States,  descends  to  his 
heirs  at  law,  according  to  the  laws  of  inheritance  of  this 
stata  In  that  case  the  allottee  died  intestate  before  the 
final  patent  had  issued,  leaving  a  widow^  and  one  chUd. 
The  child  aftem'ard  died  intestate,  and  the  contest  in  that 
case  was  between  the  widow  and  the  father  of  the  allottee, 
the  former  claiming  both  as  widow  of  the  allottee  and  as 
next  of  kin  of  her  intestate  child ;  the  father  as  next  of 
kin  of  the  allottee.  This  court  resolved  the  question  in 
favor  of  the  widow,  placing  the  decision  on  the  ground 
that  on  the  death  of  the  allottee  the  land  descended  to  the 
child,  and  upon  her  death  it  descended  to  the  widow  afi 
next  of  kin  to  the  child.  It  was  not  found  necessary  in 
that  case  to  determine  the  rights  of  a  surviving  widow,  as 
such,  under  the  grant  in  question. 

The  pres(^nt  case  differs  in  no  essential  feature  from  the 
one  just  mentioned,  save  that  the  allottee  died  without 
issue,  and  the  contest  is  between  his  father  and  widow,  the 
former  claiming  the  entire  estate  as  next  of  kin,  the  latter 
a  life  estate  as  widow  of  the  deceased. 

It  does  not  s(^m  that  the  case  referred  to  leaves  any  de- 
batable question  in  the  present  case.  If,  as  stated  in  that 
case,  the  estate  of  the  allottee  was  one  of  inheritance,  de- 
scending to  his  heirs  according  to  the  laws  of  inheritance  of 
this  state,  it  would  seem  that  section  30,  chapter  23,  Com- 
piled Statutes  (Annotated  Statutes,  4930),  would  be  de 
cisive  of  the  question  presented  by  the  record  in  this  case. 
That  section  provides  that  if  the  deceased  dies  intestate, 
without  issue,  his  estate  shall  descend  to  his  widow  during 
her  natural  life,  and  after  her  death  to  his  father.  In  view 
of  that  provision,  and  the  terms  of  the  grant  as  construed 
by  this  court,  we  think  it  is  clear  that  the  widow,  the  de- 
fendant in  this  case,  took  a  life  estate  in  the  land,  with  re- 
mainder over  to  the  plaintiflF.  As  that  was  the  conclusion 
reached  by  the  trial  court,  we  r^ommend  that  the  judg- 
ment be  affirmed. 


DuFPiB  and  Ames,  CO.,  concur. 
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By  the  Court:   For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


State  of  Nebeaska^  ex  rbl.  Frank  A.  Kennedy  et  al.^ 
V.  William  J.  Broatch  et  al. 

FnjED  April  30,  1903.    No.  12,916. 

1.  Power  of  Legislature:    Board  of  Fire  and  Police  Commissioners: 

Appointment.  The  legislature  may  by  statute  confer  upon  the 
governor  the  power  to  appoint  members  of  the  board  of  fire  and 
police  commissioners  of  cities  of  the  metropolitan  class.  Redell 
V.  Moores,  63  Neb.  219. 

2.  Bea  Judicata.    A  judgment,  rendered  by  a  court  of  competent  juris- 

diction, determining  the  rights  of  the  litigants  on  a  cause  of 
action  or  defense,  is  an  effectual  bar  against  future  litigation 
over  the  same  right  determined  by  such  judgment,  and  is  for  all 
time,  unless  reversed  or  modified,  binding  on  the  parties  and  their 
privies  in  estate  or  in  law. 

3. .     A  "right,  question  or  fact"   distinctly   put  in   issue   and 

directly  determined  by  a  court  of  competent  jurisdiction  as  a 
ground  of  recovery,  can  not  be  disputed  in  a  subsequent  suit  be- 
tween the  same  parties  or  their  privies,  and  this  even  though  the 
second  suit  is  for  a  different  cause  of  action. 

4.  .  The  right,  question  or  fact  which  when  put  In  Issue  and 

determined,  to  become  the  subject  of  the  rule  of  res  judicata, 
must  be  a  question  of  fact  as  distinguished  from  an  abstract 
proposition  of  law;  and  the  determination  must  be  with  reference 
to  such  question  or  questions  of  fact,  although  the  decision  itself 
may  be  a  question  purely  of  fact  or  a  mixed  question  of  fact 
and  law  or  a  legal  deduction  arising  from  a  state  of  facts  com- 
mon to  both  actions,  as  for  example  a  decision  construing,  as  a 
matter  of  law,  an  agreement  Is  binding  between  the  parties  and 
their  privies  where  the  same  instrument  is  urged  as  a  ground  of 
recovery  or  defense  in  a  subsequent  suit  on  a  different  cause  of 
action. 

5.  Abstract  Question  of  I«aw.     Abstract  questions  of  law  can  not  be 

made  the  subject  of  litigatloti.  There  must  be  real  parties  and 
a  res  in  dispute  that  will  become  res  judicata  when  the  litigation 
is  determined.    State  v.  Savage,  64  Neb.  684. 

6.  Quo  Warranto.    In  an  action  by  proceedings  in  quo  warranto  to  try 
.,    title  to  an  office,  the  claim  or  demand  on  which  the  judgment  of 
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the  court  is  asked,  the  subject  matter  of  the  controversy,  is  the 
right  to  the  office  for  the  term  in  controversy,  and  the  action  Is 
personal  as  to  the  parties  claiming  the  office. 


.     In  such  action  there  is  no  adjudication  or  determination 

of  official  rights,  duties  and  powers  of  the  person  adjudged  to  be 
entitled  to  the  office,  but  solely  an  adjudication  of  his  right  to 
hold  the  office  for  the  term  in  controversy  and  perform  its  func- 
tions. 

:     JuixjMENT.    Such  an  adjudication  determining  the  right  of 


a  claimant  to  an  office  for  a  specified  term  does  not  determine 
the  right  of  a  successor  to  the  office,  holding  by  appointment  from 
the  same  authority  for  a  different  term;  nor  Is  the  successor, 
with  respect  to  the  right  to  the  office  adjudicated  in  a  prior  suit 
for  a  different  term,  deemed  in  privity  with  his  predecessor;  nor 
is  the  subject  matter  the  same  in  the  two  suits. 

9.  Intel  V  eners.     Interveners  Peabody  and  O'Connor  held  to  have  no 

'valid  claim  to  the  office  as  members  of  the  board  of  fire  and  police 
commissioners  for  the  terms  which  are  in  controversy  in  the 
present  action. 

10.  Finding  and  Judgment.     Held,  in  the  case  at  bar,  that  the  re- 

spondents, appointees  of  the  governor,  are  the  lawfully  constituted 
board  of  fire  and  police  commissioners  of  the  city  of  Omaha. 

OttUUNAL  i^roetH^iling  in  the  nature  of  quo  tcarranto  U> 
(letennine  the  rij^ht.s  of  the  several  parties  to  oflBce  as  fire 
and  police  coiiimissioners  of  a  city  of  the  metropoliraii 
class.  Frank  E.  Moores,  mayor,  et  ah  intervene.  Dis- 
missed as  to  ivhitors  and  interveners.  Judgment  for  re- 
spondents. 

W.  J.  GonmU  \\\  1  James  H.  Adams^  for  relators. 

Carl  0,  Wright,  Frank  T.  Ransam  and  William  F.  Gur- 
ley,  contra. 

HOLCOMB,  J. 

This  action  is  brought  in  this  court  in  the  exercise  of  its 
original  jurisdiction,  by  the  filing  of  an  information  in  the 
nature  of  quo  warranto.  The  objei»t  of  the  proceeding  is 
to  try  and  determine  the  respective  rights  of  the  relators 
and  the  reai>ondents  to  office  as  members  of  the  board  of 


Vol.  68]  JANUARY  TERM,  1903.  689 


filiate  T.  Broatdi. 


fire  and  police  commissioners  of  the  city  of  Omaha.  The 
relators'  claim  of  right  and  title  to  the  office  is  based  on 
appointments  thereto  made  by  the  mayor  and  confirmed 
by  the  city  council  in  pursuance  of  a  city  ordinance  en- 
acted for  such  purpose.  The  respondents  lay  claim  to  the 
office  by  virtue  of  appointments  made  by  the  governor 
under  the  provisions  of  sections  166  and  167,  chapter  12o 
of  the  Compiled  Statutes,  1901  (Annotated  Statutes,  7635, 
7636),  said  sections  being  a  part  of  the  charter  act  passed 
by  the  legislature  for  the  government  of  cities  of  the  metro- 
politan class  to  which  the  city  of  Omaha  belongs.  The 
mayor  and  city  council  have  intervened  in  the  action,  but 
by  their  pleadings  present  no  question  or  issue  different 
from  those  presented  by  the  pleadings  of  the  respondents 
and  the  relators. 

The  power  and  authority  to  appoint  members  of  the 
board  of  fire  and  police  commissioners  by  the  governor 
has  been  a  subject  fruitful  of  much  litigation  in  this 
court,  as  is  evidenced  by  the  following  cases:  State  v. 
Seavey,  22  Neb.  454;  State  v.  Moores,  55  Neb.  480;  State 
V.  Kennedy,  60  Neb.  300;  Redell  v.  Moores,  63  Neb.  219; 
State  V.  Siwage,  64  Neb.'  684.  All  the  above  cited  cases 
have  a  bearing  either  direct  or  remote  on  the  present  con- 
troversy and  should  be  referred  to  for  a  better  under- 
standing of  the  questions  herein  presented  for  considerar 
tion  and  discussion. 

The  prior  litigation  ds  well  as  the  present  is  directly 
traceable  "to  a  difference  of  opinion  prevailing  in  resi)ect 
of  the  power  of  the  legislature  to  authorize  the  appoint- 
ment of  members  of  the  board  of  fire  and  police  commis- 
sioners of  the  city  of  Omaha  by  the  governor,  as  is  pro- 
vided be  shall  do  by  the  sections  of  the  charter  act  to 
which  we  have  referred.  It  is  the  contention  of  the  re- 
lators and  the  interveners,  the  mayor  and  the  city  council, 
as  it  has  been  by  one  of  the  parties  litigant  in  these  several 
prior  cases,  that  the  act  authorizing  appointments  to  be 
made  by  the  governor  is  unconstitutional  and  void,  as 
being  violative  of  the  principles  of  ^^ome  rule"  or  the 
48 
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^^right  of  local  self  goyemment"  of  the  municipalities  of 
the  state.  But  two  fundamental  questions  are  presented 
for  consideration  in  the  present  action;  one  being  the 
alleged  unconstitutionality  of  the  act  referred  to,  and  the 
other,  the  question  of  whether  the  rights  of  the  parties 
herein  are  not  to*  be  controlled  and  determined  by  the  ap- 
plication of  the  doctrine  of  res  judicata.  It  is  insisted  that 
by  reason  of  the  matters  litigated  and  the  judgm^its  ren- 
dered in  two  of  the  cases  heretofore  cited,  namely,  State 
V.  Moores  and  State  v,  Kennedy,  supra^  the  respondents 
can  not  now  be  heard  to  assert  title  and  right  to  the  office 
of  which  they  are  the  present  incumbents. 

Regarding  the  first  question  presented  for  our  considera- 
tion, namely,  the  alleged  unconstitutionality  of  the  act 
under  which  the  governor  appointed  the  respondents  to 
the  office  now  held  and  claimed  by  them,  it  would  sare 
no  useful  purpose  to  again  discuss  the  subject  at  l^gth. 
While  the  act  was  held  unconstitutional  in  State  v, 
Moores^  in  the  more  recent  case  of  Redell  v.  Moores,  «upni, 
the  Moores  case  was  overruled  and  the  act  held  to  be  with- 
in the  constitutional  powers  of  the  legislature.  It  would 
be  altogether  profitless  for  us  now  to  enter  into  a  further 
discussion  of  the  much  mooted  l^al  propositions  involved, 
nor  do  we  understand  counsel  to  urge  it  in  more  than  a 
perfunctory  manner.  The  Redell-Moores  case  should  be 
accepted  as  the  deliberate  expression  of  the  court  on  this 
branch  of  the  litigation,  and  we  adhere  to  the  conclusions 
announced  and  the  principles  of  law  as  expressed  therein. 
On  this  subject  the  views  of  a  majority  of  the  court  as  at 
present  constituted  are  also  manifested  in  the  opinion 
formulated  by  the  present  chief  justice  in  the  case  of 
State  V.  Kennedy,  supra. 

Chief  reliance  for  a  judgment  in  favor  of  the  relatow 
in  the  case  at  bar  is  based  on  the  proi)osition  that  the 
judgments  rendered  and  the  matters  litigated  in  the  two 
cases,  State  v.  Moores,  and  State  v.  Kennedy,  supra,  are 
res  judicata  as  to  all  the  parties  to  this  action,  and  because 
thereof,  irrespective  of  the  question  of  the  constitutioifc- 
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ality  of  the  act  under  which  the  governor  appointed  the 
respondents,  they  are  concluded  thereby  and  cannot  be 
heard  to  assert  a  right  to  the  office  they  are  now  incum- 
bents of  by  virtue  of  such  appointments.  It  is  to  this 
latter  question  that  counsel  have  devoted  most  of  their 
briefs  and  their  oral  arguments  at  the  time  of  submission, 
and  to  which  we  will  confine  ourselves  in  the  further  dis- 
cussion of  the  case.  It  is  insisted,  if  we  understand  coun- 
sel aright,  that  the  judgment  in  the  Moorea  case  operates 
as  a  bar  to  the  assertion  by  the  respondents  of  a  right  to 
the  office  they  are  now  holding,  and  that,  because  of  the 
adjudication  of  certain  facts  therein,  they  are  estopped 
from  contending  to  the  contrary  and  that  this  action  is 
by  or  against  the  same  parties  or  their  privies  that  were 
litigants  in  the  two  cases  mentioned.  It  is  said  by  counsel 
for  relators  that,  while  it  may  be  true  in  the  Moores  case 
that  as  between  the  appointees  of  the  mayor  and  the  gov- 
ernor the  thing  in  litigation  was  the  office  itself  and  the 
title  thereto,  yet  nevertheless  the  right  to  the  office  was 
not  the  only  point  of  issue  presented  or  determined ;  that 
the  question  was  also  determined  as  to  whether  the  mayor 
or  governor  had  the  right  and  power  to  appoint  members 
of  the  board  of  fire  and  police  commissioners ;  also  that  the 
act  relating  to  cities  of  the  metropolitan  class,  authoriz- 
ing the  governor  to  appoint,  was  adjudged  to  be  uncon- 
stitutional; and  further  that  the  ordinance  under  which 
the  appointment  was  made  by  the  mayor  was  a  valid 
ordinance;  that  all  these  questions  were  put  in  issue  by 
the  pleadings  in  that  case,  were  litigated  and  determined, 
and,  therefore,  have  become  res  judicata,  binding  alike 
on  all  parties  thereto  and  their  privies. 

The  pleadings  in  the  several  cases  are  too  voluminous 
to  be  set  forth  herein,  and  we  can  not  give  an  abstract  of 
them  without  taking  unnecessary  time  and  space.  We 
must  content  ourselves  by  stating  what  we  conceive  to  be 
the  essential  features  of  the  pleadings  on  which  the  judg- 
ment in  the  action  was  grounded.  In  the  Moores  case  the 
action  was  by  quo  warranto  begun  by  the  attorney  general 
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against  the  mayor  and  city  council,  and  the  board  of  fire 
and  police  commissioners  appointed  by  the  governor.  The 
action  was  brought  for  the  purpose  of  determining  who 
were  lawfully  entitled  to  hold  the  office  and  exercise  its 
functions.  The  mayor  and  city  council,  proceeding  upon 
(he  theory  that  the  act  authorizing  the  appointment  of 
members  of  the  board  by  the  governor  waa  unconstitutional 
and  void,  had  passed  an  ordinance  providing  for  the  ap- 
pointment of  such  officers  by  the  mayor,  with  the  approval 
of  the  city  council.  The  mayor  having  appointed  certain 
parties  to  fill  the  office  in  pursuance  of  the  provisions  of 
the  ordinance  passed  for  that  purpose,  who  claimed  the 
right  to  the  office,  a  conflict  of  authority  between  the  two 
contending  boards  was  imminent;  and,  to  have  a  judicial 
«lotermination  as  to  which  of  the  contending  parties  was 
the  lawfully  constituted  board  of  fire  and  police  conunis- 
sioners,  the  action  was  instituted. 

It  is  not  entirely  clear  to  us  why  the  mayor  and  the 
council  were  made  respondents  in  that  action,  or  what 
l)recise  legal  interest  they  had  in  the  subject  matter  of 
litigation;  but  however  this  may  be,  the  appointees  of 
the  mayor  intervened  in  the  action  and  by  proper  plead- 
ings set  forth  their  claim  and  title  to  the  office,  as  did 
also  the  board  appointed  by  the  governor.  The  facta 
pleaded  show  conclusively  that  the  appointees  of  the 
governor  based  their  rights  on  such  appointments  and 
such  further  necessary  steps  as  would  qualify  them  for  the 
office;  that  the  mayor's  appointees  claimed  by  virtue  of 
the  apiK)iiitnient  made  by  the  mayor  and  the  necessary  suc- 
ceeding stej)s  to  qualify  them  for  tJie. office.  It  was  also 
averred  on  behalf  of  the  mayor  and  city  council  and  their 
appoint<M*s  that  the  act  authorizing  the  appointment  of 
members  of  the  board  by  the  governor  was  unconstitu- 
tional and  void.  Demurrers  were  interposed  to  these 
several  pleadings  by  the  adverse  parties,  which  raised 
solely  questions  of  law  to  be  determined  by  the  court,  on 
which  the  decision  was  grounded.  The  court  held  in  the 
Moores  case  that  the  legislature  had  exceeded  its  constito- 
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tional  powers  in  conferring  upon  the  governor  authority 
to  appoint  such  officers,  and  the  judgment  entered  went  in 
favor  of  the  appointees  of  the  mayor,  the  respondents; 
the  appointees  of  the  governor  being  ousted  from  the  office. 
The  subject  matter  of  the  litigation,  the  claims  and  de- 
mands of  the  parties,  was  with  respect  to  the  title  of  the 
respective  claimants  to  the  office  aa  members  of  the  board 
of  fire  and  police  commissioners.  It  is  true  the  courts  in 
a  sense,  determined  that  the  act  of  the  legislature  au- 
thorizing the  governor  to  appoint  was  void;  that  the 
ordinance  passed  by  the  mayor  and  city  council  was 
valid;  and  that  the  mayor  could  rightfully  fill  the 
office  by  appointment  In  a  legal  sense,  however,  in 
our  view  the  res^  the  thing  actually  decided,  was  that  the 
mayor's  appointees  were  entitled  to  hold  the  office  and 
perform  its  functions  for  the  term  for  which  they  were 
appointed  and  that  adjudication  was  binding  on  the  par- 
ties to  the  action  and  their  privies.  These  other  questions, 
esi>ecially  the  one  with  reference  to  the  validity  of  the 
statute,  unquestionably  infiuenced  the  court  in  pro- 
nouncing the  judgment  rendered,  yet,  in  our  opinion,  they 
were  not  the  things  adjudicated  within  the  meaning  of 
the  rule  which  is  invoked  as  conclusive  of  the  rights  of 
the  governor's  appointees  in  the  case  at  bar.  The  validity 
of  the  ordinance  and  the  right  of  the  mayor  to  appoint 
thereunder  were  dependent  upon  the  alleged  unconstitu- 
tionality of  the  act  giving  the  governor  power  to  appoint 
The  holding  of  the  court  on  and  its  determination  of  these 
subordinate  questions  waa  the  natural,  logical  and  legal 
sequence  of  its  holding  on  the  main  legal  proposition  in- 
volved, that  is,  the  power  of  the  legislature  to  authorize 
the  governor  to  fill  the  office  by  appointment.  This  latter 
was  the  principal  and  pivotal  l^al  point  on  which  the 
decision  of  the  controversy  hinged.  The  mayor  and 
the  city  council,  and  the  apjwintees  of  the  mayor,  could 
not  present  under  the  issues  as  an  abstract  proposition  the 
question  of  whether  the  city  ordinance  was  valid  and  the 
mayor  had  authority  to  appoint  thereunder.    These  would 
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be  but  moot  questions  on  which  the  court  could  only  ex- 
press an  opinion  and  not  adjudicate.  There  must  be  a  res 
in  dispute,  a  subject  matter  for  controversy,  and  parties 
to  the  litigation  whose  rights  the  court  is  called  upon  to 
iidjudicate,  which  rights,  when  once  determined,  become 
res  judicata  as  between  the  parties  thereto  and  their 
privies.  It  may  be,  and  probably  is,  true  that  in  a  proper 
proceeding  the  subject  matter  of  the  controversy  could 
be  the  validity  of  the  ordinance  or  the  right  of  the  mayor 
to  appoint  thereunder,  which,  when  determined,  would  be 
binding  on  the  parties  and  their  privies  under  the  doctrine 
of  rea  judicata;  but  such  action  contemplates  that  there 
shall  be  parties  to  an  action  who  are  claiming  and  de- 
manding the  adjudication  of  their  rights,  in  the  determi- 
nation of  which  the  validity  of  the  ordinance  and  its  eflFect 
on  the  rights  of  such  parties  thus  put  in  issue  becomes 
( ssentially  and  actually  the  res  in  controversy.  To  illus- 
trate :  An  injunction  might  be  begun  to  restrain  the  enact- 
ment of  enforcement  of  an  ordinance  and  thereby  deter- 
mine the  rights  of  a  litiganl.  In  such  case  an  adjudication 
as  to  the  validity  of  such  ordinance  would  doubtless,  as 
between  the  parties  and  their  privies,  be  conclusive  in  fu- 
ture litigation  with  reference  to  the  same  subject  matter. 
In  the  case  at  bar,  however,  the  subject  matter  of  litiga- 
tion was  not  the  validity  of  the  ordinance,  or  the  right 
of  the  mayor  to  appoint  members  of  the  board  of  fire  and 
police  commissioners.  What  the  i>arties  claimed  and  de- 
manded the  judgment  of  the  court  on,  was  the  right  and 
title  to  the  oflBce  in  controversy  for  the  term  for  which 
they  were  appointed,  and  as  a  reason  for  such  a  demand 
they  invoked  of  the  court  the  application  of  certain  prin- 
ciples of  law,  from  which  the  deduction  was  made  that  the 
act  authorizing  the  governor  to  appoint  was  unconstitu- 
tional, and  the  citizens  of  Omaha,  as  a  muncipality  of  the 
state,  had  the  undeniable  right  to  select  their  own  officers. 
The  holding  of  the  court  on  these  several  questions  thus 
presented  was  but  the  expression  of  an  opinion  regarding 
legal  principles  of  an  abstract  character,  to  be  followed 
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or  departed  from  in  future  litigation  by  the  application  of 
the  rule  of  stare  decisis.  Certainly,  if  its  holding  that  the 
legislative  act  was  unconstitutional  would  not  in  subse- 
quent litigation  regarding  a  different  subject  matter  be 
controlled  by  the  doctrine  of  res  judicata^  then  the  sub- 
ordinate legal  questions  involved  dependent  upon  this 
main  one,  could  not  operat-e  in  a  different  manner  or 
their  scope  and  effect  be  extended  beyond  that  of  the  main 
question.  If  counseFs  contention  is  correct  as  to  the 
scope  and  extent  of  tlie  adjudication  in  the  Moorcs  case, 
then  why  may  it  not  be  said  that  the  case  of  State  r. 
Scavet/y  supra,  has  become  res  judicata  of  the  question 
therein  determined,  binding  upon  the  parties  not  only 
in  that  action,  but  upon  those  in  the  case  of  State  v. 
Moores,  where  the  identical  question  was  determined.  In 
the  Seavey  case  it  was  de<»ided  by  a  unanimous  court  that 
.the  legislature  was  empowered  to  authorize  the  governor 
to  appoint  members  of  the  fire  and  police  board  of  cities 
of  the  metropolitan  class.  The  principal  question  for  the 
consideration  of  the  court  in  that  case  was  the  constitu- 
tionality of  such  a  law,  and  this  was  the  identical  ques- 
tion determined  in  the  Moores  case,  the  judgment  in 
which  it  is  now  urged  is  an  estoppel  against  those  claim- 
ing the  oflBce  by  virtue  of  appointments  made  by  the  gov- 
ernor. It  may  be  that  the  two  cas<*s  and  the  questions 
decided  are  not  analogous  in  all  respects,  and  yet  the 
l^inciple  contended  for  by  relators,  if  sound,  might  with 
equal  propriety  have  been  urged  when  it  was  sought  to 
overrule  the  Seavey  case,  as  was  done  in  the  case  of  State 
V.  Moores,  supra.  The  suggestion  is  made  more  for  the 
purpose  of  calling  attention  to  what  seems  to  us  as  the 
extraordinary  extent  to  which  we  are  asked  to  carry  the 
doctrine  of  res  judicata  in  the  case  at  bar. 

If  it  be  conceded,  as  contended  for  by  counsel  for  rc- 
lators,  that  in  the  Moorcs  case  it  was  determined  and 
adjudicated  that  the  ordinance  under  which  the  ninvijr 
acted  was  valid  and  he  might  rightfully  appoint  th<*  mvu:- 
bers  of  the  board  of  fire  and  police  commissioners,  and 
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that  such  determination  should  be  controlled  by  the  doc- 
trine of  res  judicata^  yet,  in  our  opinion,  such  dispositioB 
of  these  questions  would  not  be  conclusive  of  the  rights 
of  the  parties  to  this  suit,  for  the  reason  that  the  former 
controversy  was  in  respect  of  a  different  subject  matter, 
a  different  term  of  office,  than  the  one  now  in  controversy, 
and  between  parties  other  than  those  now  litigatinjr,  and 
who  do  not  stand  in  relation  to  them  as  privies  in  estate 
or  in  law.  The  two  actions  are  entirely  disconnected,  both 
as  to  parties  and  subject  matter.  It  is  doubtless  true  tliat 
the  judgment  in  the  Moores  case  was  and  is  an  effectual 
bar  against  further  litigation  between  the  same  parties 
or  their  privies  as  to  the  claims  and  demands  therein  ad- 
judicated, to  wit,  the  right  to  the  oflfice  for  which  the 
parties  were  contending  for  the  term  then  in  dispute,  and 
that  question  was,  by  the  judgment  rendered,  forever 
settled  in  favor  of  the  appointees  of  the  mayor;  but  the 
judgment  could  not,  we  think,  have  the  effect,  either  as  a 
bar  or  by  estoppel  by  adjudication,  to  conclude  the  same 
or  different  parties  claiming  under  a  different  title  and 
for  a  different  term,  nor  would  other  appointees,  whether 
of  the  governor  or  the  mayor,  be  deemed  in  privity  with 
those  preceding  them,  who  claimed  or  held  the  office  for 
another  and  different  term.  Our  views  regarding  this 
particular  phase  of  the  controversy  will  possibly  be  made 
clearer  by  what  is  hereinafter  said. 

The  diligence  of  counsel  for  relators  has  resulted  in  the 
citation  of  a  multitude  of  decisions  on  the  subject,  yet  we 
find  none  going  to  the  extent  contended  for,  nor  any  that 
would  warrant  us  in  holding  that  the  parties  to  the  present 
action  are  concluded  by  the  judgment  in  the  Moores  case 
or  the  one  following,  where  the  doctrine  of  res  judicata 
was  applied  and  held  to  be  controlling  in  the  decision  there 
rendered.    State  v.  Kennedy^  supra. 

The  supreme  court  of  the  United  States,  in  discussing 
the  doctrine,  say : 

"The  general  principle  announced  in  numerous  cases  is 
that  a  right,  question  or  fact  distinctly  put  in  issue  and 
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directly  determined  by  a  court  of  competent  jurisdiction, 
afi  a  ground  of  recovery,  can  not  be  disputed  in  a  subse- 
quent suit  between  the  same  parties  or  their  privies;  and 
even  if  the  second  suit  is  for  a  different  cause  of  action, 
the  right,  question  or  fact  once  so  determined  must,  as 
between  the  same  parties  or  their  privies,  be  taken  as  con- 
clusively established,  so  long  us  the  judgment  in  the  first 
suit  remains  unmodified.  This  general  rule  is  demanded 
by  the  very  object  for  which  civil  courts  have  been 
established,  which  is  to  secure  the  peace  and  rejwse  of 
society  by  the  settlement  of  matters  capable  of  judicial 
determination.  Its  enforcement  is  essential  to  the  main- 
tenance of  social  order;  for,  the  aid  of  judicial  tribunals 
would  not  be  invoked  for  the  vindication  of  the  rights  of 
person  and  property,  if,  as  between  parties  and  their 
privies,  conclusiveness  did  not  attend  the  judgment  of 
such  tribunals  in  respect  of  all  matters  properly  put  in 
issue  and  actually  determined  by  them."  Southern  P.  R. 
Go.  V.  United  States,  168  U.  S.  1,  48. 

In  an  early  case,  which  is  frequently  quoted  by  the 
courts  with  approval  {Outram  v,  Moretoood^  3  East  ( Eng. ) 
346),  it  is  said  in  relation  to  the  subject  by  Lord  Ellin- 
borough  : 

"It  is  not  the  recovery  but  the  matter  alleged  by  the 
party,  and  upon  which  the  recovery  proceeds,  which 
creates  the  estoppel.  The  recovery  of  itself  in  an  action 
of  trespass  is  only  a  bar  to  the  future  recovery  of  dam- 
ages for  the  same  injury;  but  the  estoppel  precludes  par- 
ties and  privies  from  contending  to  the  contrary  of  that 
I)oint,  or  matter  of  fact,  which  having  been  once  distin /tly 
put  in  issue  by  them,  or  by  those  to  whom  they  are  privy 
in  estate  or  law,  has  been,  on  such  issue  joined,  solemnly 
found  against  them." 

It  is  true  that  an  estoppel  by  adjudication  may  arise 
from  a  decision  of  the  law  as  to  the  legal  ri*i;hts  of  the  par- 
ties to  the  litigation,  where  the  decision  is  predicated 
upon  a  fact  or  state  of  facts  common  to  both  suits.  This 
principle  may  perhaps  be  best  illustrated  by  a  citation  of 
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authoritiea  In  Southern  M.  B.  E.  Go.  v.  8t  Paul  d  B.  G.  R. 
Go.,  55  Fed.  690,  it  is  held  that: 

"The  estoppel  arising  from  a  finding  in  a  previous  suit 
between  the  same  parties,  is  not  confined  to  matters  purely 
of  fact,  or  of  mixed  fact  and  law,  but  extends  to  a  de- 
cision of  the  legal  rights  of  the  parties  on  a  state  of  facts 
common  to  both  suits,  although  the  causes  of  action  are 
different" 

In  the  opinion  it  is  said  (p.  695) : 

"The  authorities  furthermore  show,  that  the  estoppel 
arising  from  a  finding  in  previous  suit  between  the  same 
parties,  is  not  confined  to  a  finding  upon  a  question  purely 
of  fact,  or  upon  a  mixed  question  of  law  and  fact,  but  that 
it  extends  as  well  to  a  decision  construing  an  agreement 
between  the  parties,  and  to  a  decision  which  determines 
the  legal  rights  of  the  parties  on  a  state  of  facts  common 
to  both  suits,  although  the  causes  of  action  are  different." 

The  controversy  in  the  case  from  which  we  have 
quotcHl  arose  between  two  railway  companies  over  lands 
jj;ranted  by  congi'css  in  aid  of  the  construction  of  railways. 
Each  company  claimed  the  right  to  certain  lands  by  vir- 
tue of  these  land  grant  acts,  and  certain  steps  taken  by 
(»ach  of  them,  respectively,  in  compliance  with  the  law  and 
for  the  purpose  of  earning  title  to  the  land.  In  a  prior 
suit,  in  which  title  to  the  same  lands  was  in  controversy, 
in  determining  the  respective  rights  of  the  contesting  par- 
ties, the  decision  went  in  favor  of  one  of  the  litigants  upon 
a  coustnictiou  of  the  laws  granting  the  lands  and  upon  cer- 
tain facts  there  in  litigation  with  respect  to  the  lo<*ation  of 
the  projTosed  lines  of  railway,  the  filing  of  a  survey  thereof, 
tlie  construction  of  certain  portions  of  the  roads,  and  the 
^H*le(*tion  of  lands  claimed  under  the  grant.  The  second 
suit,  although  on  a  different  cause  of  action,  required  an 
adjudication  of  title  to  the  same  lauds  as  in  the  firat  suit, 
and  the  doctrine  of  /r.s  judxvata  was  invoketl  and  held 
appli(*able  in  the  scond  litigation.  It  is  to  he  noted  that 
in  both  acticMis  the  subject  matter  of  the  controversy 
was  the  title  and  ownership  of  certain  lauds,  and  the 
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decision  of  the  court  as  to  the  ownersliip  upon  the  facts 
developed  in  the  first  suit  was  an  adjudication  of  the  title, 
whether  as  a  question  of  law  or  of  fact  or  both,  which 
was  binding  on  the  parties  in  the  subsequent  litij^ation. 
In  the  case  of  Baldwin  v,  Marylancl,  179  U.  S.  220,  21 
.  Sup.  Ct  Kep.  105,  cited  by  counsel  for  relator,  it  was  de- 
cided that  a  judgment  establishing  the  liability  of  the 
(*state  of  a  wai'd  for.  taxes  in  a  suit  by  the  guardian  to 
restrain  their  collection  is  res  judicata  as  to  that  question 
in  a  subsequent  action  by  the  state  against  tlje  sureties  on 
the  guardian's  bond  to  collect  the  unpaid  taxes.  It  was 
also  held  that  the  judgment  establishing  a  liability  to  pay 
taxes  for  certain  years  is  res  judicata  as  to  the  liability 
for  the  taxes  of  a  succeeding  year  when  the  facts  affecting 
the  liability  are  identical  in  the  two  cases.  Other  au- 
thorities making  similar  application  of  the  doctrine  of 
res  judicata  are  cited,  none  of  which  we  think  go  to  the 
extent  contended  for  by  relator  in  the  case  at  bar. 

It  must  at  once,  we  think,  suggest  itself  to  the  l^al 
mind  that  the  "right,  question  or  fact,"  in  the  legal  ac 
ceptation  of  the  terms,  which,  when  put  in  issue*  and  de- 
termined, thereby  becomes  subject  to  the  rule,  is  neces 
sarily  distinguishable  from  the  holdings  and  exprc^ssions 
of  the  court  with  reference  to  principles  of  law  which, 
when  applied  to  the  facts  or  thing  in  litigation,  ranst 
control  in  the  final  disposition  of  the  action  and  determine 
the  judgment  rendered  therein.  The  thing  in  dispute  in 
the  case  of  State  v.  Moores  was  the  right  of  the  contend- 
ing parties  to  the  office  as  membei-s  of  the  board  of  fire  and 
police  commissioners,  and  it  was  with  reference  to  this 
right  that  the  parties  demanded  the  judgment  of  the 
court.  The  mayor's  appointees  were  decided  to  have  a 
valid  title  thereto,  because  the  court  found  and  held,  as 
a  matter  of  law,  that  the  act  authorizing  appointments 
by  the  governor  was  unconstitutional  and  void,  as  being 
in-  excess  of  legislative  power.  This  holding,  however,  and 
the  fact  that  it  controlled  in  the  rendition  of  the  judg- 
ment entered  in  that  case,  would  not  be  an  adjudication 
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of  any  "right,  question  or  fact"  in  issue,  such  as  would 
bring  the  holding  within  the  operation  of  the  rule  of  res 
judicata  by  estoppel ;  nor,  for  the  same  reason,  could  it  be 
said,  because  the  issues  were  found  in  favor  of  the  mayor 
and  the  judgment  rendered  proceeded  on  the  theory  that 
the  ordinance  under  which  the  appointments  were  made 
was  valid,  that  such  decision  would  have  any  greater  eflfect 
than  the  holding  of  the  court  on  the  principal  contro- 
verted proposition  of  law  which  was  involved.  In  State 
V.  Savage^  64  Neb.  702,  705,  this  court  has  said : 

"Abstract  questions  of  law  can  not  be  made  the  sub- 
ject of  litigation.  There  must  be  rieal  parties,  and  a  res 
in  dispute  that  will  become  res  judicata  when  the  litiga- 
tion is  ended.  *  *  *  In  the  determination  of  a  case 
l^al  principles  are  invoked,  and  the  conclusion  of  the 
court  thereon  announced.  Whether  such  conclusion  shall 
be  followed,  without  further  investigation  in  subsequent 
litigation,  frequently  depends  upon  principles  of  stare 
decisis.  ♦  ♦  ♦  The  thing  determined  by  the  litigation  be- 
comes res  judicata^  and  can  not  be  afterwards  questioned 
between  the  parties,  although  the  rule  of  law  by  which  the 
decision  was  controlled  is  afterwards  found  to  have  been 
incorrectly  applied,  and  such  application  is  no  longenr 
binding  upon  the  court" 

In  the  case  of  State  v.  Kennedy,  supra,  the  action  was 
by  quo  warra/nto,  and  again  presented  to  the  court  for  its 
consideration  the  constitutionality  of  the  act  passed  on  in 
the  Moores  case,  and  there  was  also  presented  by  the  issue 
made  up  in  that  case  the  question  of  whether  the  judg- 
ment in  the  Moores  case  and  the  matters  therein  adjudi- 
cated were  not,  as  to  the  parties  then  contending  for  the 
ofllce,  res  judicata.  Without  making  any  authoritative 
announcement  with  reference  to  the  first  question  pre- 
sented, the  court  decided  the  Kennedy  case  in  favor  of  the 
respondents,  who  were  holding  the  office  by  appointmait 
from  the  mayor,  on  the  plea  of  a  former  adjudication 
presented  by  their  answer  to  the  information  filed  by  the 
attorney  general.    The  principal  question  in  that  action 
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discussed  in  the  arguments  of  counsel  and  considered  by 
the  court  was  with  reference  to  the  right  of  the  state,  after 
it  had  invoked  the  jurisdiction  of  the  court  in  the  Mooren 
case  by  an  action  in  quo  ijcunantcr,  to  again  be  heard  to 
question  the  title  of  the  respondents  to  the  office  adjudged 
in  their  favor  in  the  first  action.  Counsel  for  relators  and 
those  claiming  by  appointment  of  the  governor  contended 
quite  earnestly  that,  because  the  state  was  acting  in  its 
sovereign  capacity  in  respect  of  the  appointments  made 
by  the  governor,  the  right  adjudicated  in  the  Moores  case 
against  it  was  not  binding  in  subsequent  litigation,  and 
that  the  doctrine  of  res  judicata  was  not,  therefore,  ap- 
plicable, and  could  not  be  invoked  as  in  the  case  of  or- 
dinary suitors.  In  the  opinion  it  was  held,  and  to  our 
minds  correctly,  that  the  state  was  bound  as  any  other 
litigant  by  such  decision,  whether  it  be  favorable  or  ad- 
vei'se  to  it.  The  question  was  also  discussed  in  regard  to 
the  privity  existing  between  public  officers  holding  by  the 
same  title,  and  it  was  held  that  one  deriving  his  authority 
from  the  same  source  as  his  predecessor  is  in  privity  with 
him,  and  that  a  judgment  against  a  public  officer  in  regard 
to  a  public  right  would  bind  his  successor  in  office.  The 
correctness  of  the  statements  contained  in  these  proposi- 
tions can  not,  we  think,  be  seriously  questioned.  It  was 
not,  however,  absolutely  essential  to  the  decision  ren- 
dered in  that  case  to  determine  whether  one  holding  a 
public  office  by  appointment  was  in  privity  with  his  pre- 
decessor, deriving  title  from  the  same  authority;  the  ques- 
tion of  the  right  to  the  office  being  the  only  thing  de- 
termined by  the  prior  litigation.  At  the  time  of  the  in- 
stitution of  the  suit  and  the  rendition  of  the  judgment  in 
the  Kennedy  case,  those  made  respondents,  or  a  majority 
of  them,  were  holding  the  office  for  tlie  same  term  and  by 
the  same  appointments,  the  riglit  to  wliich  was  adjudged 
in  their  favor  in  the  prior  case  of  f^tatr  r.  Moores^  supra. 
The  identical  title  and  right  to  the  office  the  court  was 
asked  to  determine  in  tlie  latter  suit  had  been  adjudicated 
in  favor  of  respondents  in  the  former.    The  term  of  office 
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of  members  of  the  hruird  of  fire  and  police  commissioners 
is  by  statute  limited  to  four  years,  the  term  of  one  mem- 
ber expiring  each  year.  Notwithstanding  the  fact  that 
the  terms  of  the  different  members  expire  at  diflferent 
periods,  during  the  whole  course  of  the  litigation  over 
the  subject  of  appointments  and  the  right  to  the  office,  all 
have  lKH»n  treated  and  regarded  not  only  as  holding  by  the 
same  authority,  but  for  terms  of  the  same  duration  and 
expiration  of  time.  The  respective  claimants  and  con- 
testants have  joined  together  in  a  common  cause  of  action 
<\r  a  common  defense;  and  in  the  oral  arguments  we  were 
ask(Mi  to  dispose  of  Uie  case  at  bar  in  this  same  way.  It 
is  conceded  by  all  partic^s  in  interest  that  the  terms  of 
office  of  each  member,  the  title  to  which  was  under  eon- 
sid(*ration  in  both  the  Moores  and  the  Kennedy  cases,  have 
now  expired,  and  that  all  save  one  had  expired  at  the 
time  of  the  commencement  of  the  present  action.  Assum- 
ing, then,  that  the  relators'  claim  of  right  to  the  office  by 
virtue  of  api)ointments  made  by  the  mayor  is  for  a  dififer- 
(*nt  term  from  the  one  in  controversy  and  adjudicated  in 
the  two  prior  actions,  will  those  judgments  operate  as  a 
bar  or  tui  estoppel  against  the  respondents  who  claim  by 
>  irtue  of  appointments  made  by  the  governor?  Do  the 
IHHvent  a])pointees  of  the  mayor  claim  under  the  same 
title  as  tliat  adjudicated  in  the  prior  actions,  and  are 
Uiey,  ill  a  legal  s(»nse,  as  respects  such  title,  in  privity  with 
(h(*ii*  ])r(Mlecessors  in  office?  It  can  not,  we  think,  be  said 
that  the  resi>oudents  in  the  present  action  claim  under 
the  same  right  and  title  as  their  predecessors.  It  is  true 
they  both  derive  their  authority  and  right  to  the  office 
from  tlie  same  source,  but  there  has  been  no  transfer  of 
the  title  held  by  their  predecessors  to  them.  Each  claims 
by  an  independent  title  derived  from  one  and  the  same 
authority  for  a  different  term  of  office.  The  adjudication 
as  to  the  the  rights  of  the  parties  for  the  terms  for  which 
they  were  ai)p()inted,  whether  right  or  wrong,  became 
final  and  operated  as  a  complete  bar  against  the  other  eon- 
tending  i)arties  ever  afterwards  from  asserting  title  to 
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such  office  for  the  term  then  in  controversy,  but  the  rule 
of  7'€8  judicata  can  not,  we  think,  without  going  to  an 
unwarranted  length,  be  extended  any  further.  It  can  not 
be  said  that  because  of  such  decision  the  court  is  irrevo- 
cably bound  for  all  time  to  construe  the  statute  unconsti- 
tutional, as  held  in  the  Moores  case,  nor  that  the  ap- 
pointees of  the  mayor  under  the  ordinance  enacted  by  the 
city  council  who  are  holding  under  a  different  tenure, 
merely  because  they  are  successors  of  the  parties  to  the 
original  litigation,  can  invoke  the  doctrine  against  the 
appointees  of  the  governor,  who  are  likewise  holding  for  a 
different  term  from  that  involved  in  the  prior  litigation. 
To  sum  up,  we  are  of  the  opinion  that  the  thing  adjudi- 
cated in  the  Moores  case  and  which  was  held  to  as  an 
adjudication  in  the  Kennedy  case  was  the  right  and  title 
of  the  mayor's  appointees  to  the  office  for  and  during  the 
term  for  which  appointed,  and  that  when  such  terms  have 
expired  and  other  appointments  are  made  by  both  the 
governor  and  the  mayor,  the  court  is  at  liberty  to  deter- 
mine the  respective  rights  of  the  contesting  parties  accord- 
ing to  their  lawful  rights,  not  by  the  application  of  the 
doctrine  of  res  judicata,  but  on  principle  and  authority. 

It  is  to  be  observed  that  both  the  judgments  relied  on  as 
concluding  the  governor's  appointees  in  the  present  litiga- 
tion were  rendered  in  actions  or  proceedings  in  quo  war- 
ran^o^ the  objects  and  purposes  of  which  were  to  try  the  title 
and  determine  the  rights  of  the  contending  parties  to  the 
office  as  members  of  the  board  of  fire  and  police  commis- 
sioners for  a  particular  and  specified  term.  The  adversary 
parties  in  those  actions  were  litigating  as  individuals  and 
not  as  officials.  The  actions  were  not  by  or  against  officers 
in  an  official  capacity  for  the  purpose  of  establishing  some 
official  power,  right,  duty  or  obligation  attaching  to  a 
public  office,  or  pertaining  to  the  duties  of  a  public  offi- 
cial as  such.  The  litigation  was  for  the  purpose  of  de- 
termining who  were  entitled  to  hold  the  several  offices  and 
discharge  their  functions  for  the  term  involved,  and  in  no 
manner  affected  the  manner  or  method  of  discharging  offi- 
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cial  functions,  or  established  any  duty  or  responsibility 
resting  on  the  incumbent  of  the  oflSce  by  reason  of  his 
official  character.  Both  contending  parties  asseverated 
that  their  opponents  were  not  officers  and  were  not  en- 
titled to  the  office.  As  stated  by  a  text  writer  in  discus- 
sing the  nature  of  the  proceedings  and  of  the  writ  of  quo 
warrantor 

"Nor  does  it  [the  writ]  command  the  performance  of 
his  official  functions  by  any  officer  to  whom  it  may  run, 
since  it  is  not  directed  to  the  officer  as  such,  but  always  to 
the  pers(m  holding  the  office  or  exercising  the  franchise, 
and  then  not  for  the  purpose  of  dictating  or  prescribing 
his  official  duties,  but  only  to  ascertain  whether  he  is 
rightfully  entitled  to  exercise  the  functions  claimed," 
nigli,  Extraordinary  Legal  Remedies  (3d  ed.),  sec.  604. 

The  supreme  court  of  Wisconsin,  speaking  of  a  quo 
warranto  proceinling,  say: 

"It  is  foreign  to  the  objects  and  functions  of  the  writ 
of  quo  war  ran  to  to  direct  any  officer  what  to  do.  It  is 
never  directed  to  an  officer  as  such,  but  always  to  the 
person — not  to  dictate  to  him  what  he  shall  do  in  his 
office,  but  to  ascertain  whether  he  is  constitutionally  and 
legally  authorized  to  perform  any  act  in,  or  exercise  any 
functions  of  the  office  to  which  he  lays  claim."  At- 
torney General  v.  Bar  stow ^  4  Wis.  567,  803. 

This  distinction  is  material,  and  should  be  borne  in 
mind,  in  order  that  the  case  at  bar  may  not  be  confused 
with  those  cases  which  rightly  hold  that  a  judgment 
against  a  public  officer  in  regard  to  a  public  right  binds 
his  successor  in  office,  and  that  such  officers  .are  r^arded 
as  being  in  privity  with  their  predecessors  when  they  de- 
rive their  authority  from  the  same  source.  In  Btate  v. 
Smythy  supra,  in  announcing  this  rule  of  law,  the  court 
cited  with  approval  the  caJfee  of  Holsworth  v.  OVhander, 
49  Neb.  42.  In  that  case  the  controversy  was  with  respect 
to  the  rights,  duties  and  powers  of  a  road  overseer  whose 
predecessor,  in  his  official  capacity  had  been,  in  a  proper 
action,  restrained  from  interfering  with  an  allied  high- 


Vol.  68]  JANUARY  TERM,  1903.  705 


State  y.  Broatch. 


way.  It  was  held  that  a  judgment  upon  the  merits  against 
the  overseer  was  a  bar  to  a  subsequent  proceeding  by  a 
successor  in  office  of  the  former  overseer,  where  the  rights 
of  the  parties  depended  upon  the  facts  put  in  issue  in  the 
first  suit  Other  authorities,,  in  abundance,  of  like  tenor, 
might  be  cited,  but  the  one  mentioned  is  deemed  sufficient. 
The  present  action,  in  its  relation  to  the  two  former  judg- 
ments which  are  pleaded  in  bar  or  as  an  estoppel,  and 
the  matters  therein  litigated,  does  not  fall  within  the  rule 
laid  down  in  the  O^Ghander  case  and  other  like  authori- 
ties. We  are  in  the  present  action  to  determine  the  rights 
of  the  parties  herein  uncontrolled  by  the  judgments  in 
the  Moores  and  Kennedy  cases,  because  the  subject  matter 
is  not  the  same  and  because  the  parties  are  not  the  same; 
nor  are  they,  in  respect  of  the  matter  therein  litigated,  in 
privity  with  their  predecessors  who  held  under  a  different 
appointment  and  for  a  different  term. 

Entertaining,  as  we  do,  the  opinion  that  the  case  of 
Redell  v.  Moores^  supra ^  is  a  correct  exposition  of  the  law 
in  resi>ect  of  the  validity  of  the  act  authorizing  the  gov- 
ernor to  appoint,  and  that  the  judgments  in  the  Moores  and 
Kennedy  cases  are  not  conclusive  as  to  the  rights  of  the 
governor's  appointees  as  against  the  relators  and  the  in- 
terveners, the  mayor  and  the  city  council,  it  follows  that 
the  respondents,  who  claim  by  virtue  of  appointments 
made  by  the  governor,  are  lawfully  entitled  to  the  office, 
and  should  have  judgment  in  their  favor;  and  that  the 
action  begun  by  the  relators  and  the  petition  of  the  in- 
terveners, the  mayor  and  city  council,  should  be  dis- 
missed. The  interveners  Peabody  and  O'Connor,  who 
were  appointed  by  the  governor  as  members  of  the  board 
prior  to  the  judgment  in  the  Kennedy  case,  and  who  were 
parties  to  that  action,  claim  title  to  the  office  by  virtue  of 
such  appointment.  The  judgment  in  the  Kennedy  case 
went  against  them,  and  that  judgment  has  become  final. 
That  judgment  was  adverse  to  them  as  to  their  right  to 
the  office  for  the  identical  term  they  are  now  contending 
for.  Furthermore,  the  term  of  office  to  which  they  assert 
49 
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title  has  expired,  and  consequently  no  judgment  in  any 
event  could  be  entered  in  their  favor.  Their  petition  of 
intervention  is  therefore  dismissed.  Judgment  will  be 
entered  in  this  court  in  conformity  with  the  views  herein- 
before expressed. 

Judgment  for  respondents. 

Sedgwick,  J. 

If  the  constitutionality  of  the  statute  making  it  the  dnty 
of  tlie  governor  to  appoint  a  board  of  fire  and  police  com- 
missioners for  the  city  of  Omaha  is  conceded,  the  con- 
clusion that  these  relators  are  not  entitled  to  the  writ 
asked  for  seems  to  follow.  The  majority  of  the  court  ad- 
here to  the  ruling  in  Redell  v,  Moores^  63  Neb.  219,  up- 
holding the  validity  of  the  statute. 

It  is  suggested  in  relators'  briefs  that  each  member  of 
the  court  ought  to  "carefully  consider  this  question  and 
review  the  authorities  bearing  upon  it"  This  duty  is  fully 
appreciated,  but  other  and  more  pressing  duties  are  al- 
lowed to  suiK^reede  it  for  the  present,  not  because  the  im- 
I>ortance  of  the  question  in  the  jurisprudence  of  the  state 
is  disregarded,  but,  rather,  because  its  immediate  discus- 
sion could  not  be  productive  of  any  practical  results,  and 
therefore  it  ought  not  to  be  allowed  to  interfere  with  other 
duties  that  can  not  be  postponed. 


Jacob  A.  Ganow  et  al.  v.  William  A.  Dbnnx. 

Filed  April  30.  1903.    No.  12,515. 

1.  Injunction:   TREsrASS.    Ordinarily,  an  action  in  equity  will  not  lie 

to  restrain  a  solvent  party  from  trespassing  upon  personal  prop- 
erty, or  from  the  mere  oral  assertion  of  title  thereto. 

2.  Judgement:   Finding.    A  finding  by  a  trial  court  "that  there  are  no 

equities  with  the  defendants  and  that  all  the  equities  are  witb 
the  plaintiffs,"  is  not  a  finding  of  fact,  but  a  conclusion  of  Iav. 
fuid  standing  alone  it  is  insufficient  to  support  a  Judgment 
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Error  to  the  district  court  for  Cherry  county:  William 
H.  Wbstover,  District  Judge.    Reversed, 

Michael  F.  Harrington^  F.  M.  Walcott  and  Henry  H. 
Wilsauy  for  plaintiffs  in  error. 

Allen  G.  Fisher^  contra. 

Ames,  C. 

The  record  in  this  case  is  unaccompanied  with  a  bill  of 
exceptions.  The  petition  alleges  that  the  plaintiff  below, 
William  A.  Denny,  is  the  owner  of  a  certain  fence  ex- 
tending along  described  lands,  but  not  constituting  an 
enclosure,  and  that  the  defendants  have  "trumped  up  a 
sort  of  claim  thereto,  for  the  purpose  of  clouding  the  titl(» 
of  this  plaintiff  thereto,  and  of  preventing  his  use,  owner- 
ship and  disposal  thereof,"  and  "have  taken  portions  of 
said  fence  and  changed  it  from  said  line,"  and  erected  it 
around  premises  in  their  exclusive  possession,  and  that 
such  conduct  "has  the  operation  and  effect  of  interfering 
with,  and  preventing  to  plaintiff  of  the  full  enjoyment  by 
this  plaintiff  thereto."  The  answer  is  a  general  denial, 
qualified  by  an  assertion  of  title  and  right  of  possession  of 
the  fence  in  the  defendants.  The  petition  prays  for  h 
decree  establishing  the  title  and  right  of  possession  of  the 
fence  in  the  plaintiff  and  peri)etually  restraining  the  de 
fendants  and  every  of  them  from  meddling  or  interfering 
with  the  plaintiff's  peaceful  use  and  enjoyment  thereof. 

There  was  a  trial  to  the  court  without  a  jury,  and  the- 
court  found  "that  the  plaintiff  is  and  was  at  all  the  dates 
mentioned  in  the  pleading  the  owner  of  the  fence  de- 
scribed in  the  plaintiff's  petition,  and  situated  entirely  on 
government  land,  ♦  ♦  ♦  and  the  court  finds  further 
that  there  are  no  equities  with  the  defendants  and  that 
all  the  equities  are  with  the  plaintiffs,"  and  thereupon 
rendered  a  decree  io  conformity  with  the  prayer  of  the 
petition. 
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The  defendants  prosecute  a  petition  in  error,  ailing, 
in  substance,  that  the  judgment  is  unwarranted  by  the 
petition  and  the  findings  of  fact 

There  is  but  one  finding  of  fact  in  the  record,  namely, 
that  the  plaintiff  is  and  has  been  the  owner  of  the  fence 
in  question,  situated  on  government  land.  The  finding 
that  the  equities  are  with  the  plaintiff  and  not  with  the  de- 
fendants, is  purely  a  conclusion  of  law,  and  standing  alone 
would  not  support  a  judgment  It  is,  in  effect,  no  more 
than  saying  the  court  finds  that  the  plaintiff  is  entitled 
to  recover.  It  is  not  equivalent  to  a  finding  that  the  de- 
fendants "have  trumped  up  some  sort  of  a  claim,"  what- 
ever that  may  mean,  or  that  they  have  interfered  with  his 
possession  or  attempted  so  to  do,  or  that  they  have  taken 
or  I'emoved  any  part  of  the  fence.  The  fence  being  ad- 
mittedly an  unauthorized  erection  on  government  land, 
belongs  either  to  the  United  States  as  a  i)ermanent  fibcture 
to  the  soil,  in  which  view  the  plaintiff  has  no  right  to 
maintain  it,  or  else  it  is  to  be  regarded  as  a  detached  mov- 
able chattel,  precisely  like  fencing  material  lying  on  the 
surface  of  the  ground.  In  the  latter  view,  which  se^ns 
to  be  that  taken  by  counsel  for  both  parties,  there  ap- 
pears no  ground  for  the  interposition  of  the  equity  powers 
of  the  couri^  There  is  no  finding  that  the  defendants  are 
insolvent,  nor  does  it  appear  from  the  record  that  they 
have  actually  interfered  with  the  plaintiff's  property,  or 
done  anything  more  to  his  disadvantage  than  merely  to 
assert  their  ownership  of  it  Counsel  cite  us  to  one  au- 
thority holding  that  when  one  person  haa  an  apparent 
lien  by  public  record,  as  for  instance,  a  mori:gage,  upon 
the  chattels  of  another,  which  interferes  with  or  prev^its 
the  enjoyment  or  disposition  of  the  same,  but  which  is  in 
fact  invalid,  equity  will  intervene  to  remove  the  cloud. 
Sherman  v.  Fitch^  98  Mass.  59.  We  think  this  decision  is 
exceptional,  but  we  are  not  called  upon  to  express  an 
opinion  as  to  whether  it  is  sound.  It  manifestly  has  no 
application  to  a  case  in  which  the  imrty  sought  to  be  en- 
joined pretends  to  have  no  public  documentary  evidence 
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in  support  of  his  mere  oral  assertion  W  title  or  interest, 
and  is  eliarged  with  nothing  beyond  a  single  act  of  tres- 
pass and  conversion  of  personal  property.  Counsel  also 
cites  Jones,  Chattel  MortgageSj'^sec.  348;  Vosa  v.  Murray, 
50  Ohio  St.  19 ;  Becker  v.  Anderson^  6  Neb.  499,  and  Hagan 
V.  Walker,  14  How.  (U.  S.)  28,  but  these,  being  actions  by 
creditors  to  remove  fraudulent  conveyances  and  incum- 
brances by  their  debtors,  do  not  involve  the  principle  con- 
tended for  in  the  case  at  bar.  So  far  as  appears  from  the 
record,  the  plaintiff,  if  his  rights  have  been  invaded,  which 
the  court  does  not  find  to  have  been  done,  has  a  plain, 
adequate  and  speedy  remedj  by  the  ordinary  course  of 
the  common  law. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  reversed,  and  the  case  remanded  for  further  pro- 
ceedings. 

DuFFiB  and  Albejet,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  judgment  of  the  district 
court  be  reversed,  and  the  case  remanded  for  further  pro- 
ceedings. 

Bbvebsbd  and  ebmandbd. 


Frbd  Stort  y.  Maud  M.  Oammbll  bt  al. 

FnJED  Afiol  80,  1903.    No.  12,801. 

1.  Sefoxmatlon  of  Contract.  A  written  contract  which,  by  mistake  of 
the  scrivener,  fails  to  conform  to  the  oral  agreement  made  by  the 
parties,  will  be  reformed  if  the  evidence  clearly  shows  what  the 
agreement  was.    BiVbar  v.  Ryder,  68  Wis.  106. 

S.  Contract:  Fbattd:  Mistake.  The  rule,  that  the  carelessness  or 
negligence  of  a  person  in  signing  a  written  contract  estops  him 
from  afterwards  asserting  that  the  writing  does  not  truly  ex- 
press the  agreement  of  the  parties,  does  not  apply  in  an  action 
for  relief  on  the  ground  that  the  contract  was  obtained  by  fraud 
or  entered  into  by  mutual  mistake. 

i.  OouveraUm.    If  a  person  tortiously  or  fraudulently  converts  a  chose 
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in  action  belonging  to  another,  he  may  be  compelled  to  respond  for 
Its  value  in  a  common  law  action  for  damages. 

Error  to  the  district  court  for  Burt  county:   Charlbs 
T.  Dickinson,  District  Judge.    Reversed. 

Willis  G.  Scars^  for  plaintiff  in  error. 

H.  Wade  Gillis  and  Harrison  BoweSj  contra. 

Ames,  C. 

The  petition  alleges,  in  substance,  that  Uie  plaintiff 
purchased  a  tract  of  land  of  the  defendants,  paying  a  part 
of  the  price  therefor  in  cash,  ^nd  for  the  residue  thereof 
agreeing  to  execute  to  the  defendant  Maud  M.  Oammell 
his  tliree  negotiable  promissory  notes  for  |600  each,  pay- 
able, respectively,  in  one,  two  and  three  years,  and  bear- 
ing interest  at  the  rate  of  six  per  cent,  per  annum,  and 
8(*cured  by  a  mortgage  on  the  lands,  and  that  the  parties 
jointly   made  known   to  one  Charles   W.    Conkling  the 
terms  of  the  agreement,  and  employed  him  to  prepare  the 
notes  and  conveyances  for  exe<*ution;  that  pursuant  to 
such  employment  the  said  Conkling  did  prepare  the  pa- 
pers for  execution,  but  in  so  doing,  by  mistake  or  inad- 
vertence unknown  both  to  himself  and  all  the  parties,  the 
obligations  were  made  to  bear  interest  at  the  rate  of 
ten  per  cent,  per  annum,  and  were  executed  by  the  plaintiff 
and  delivered  to  and  accepted  by  the  defendants  in  good 
faith  and  without  fraud,  and  in  ignorance  by  all   the 
parties  of  the  mistake,  and  in  the  belief  that  they  ex- 
pressed the  real  agreement  between  them;  that  shortly 
afterwards,  and  before  the  notes,  or  any  of  them,  or  any 
instalment  of  interest  on  them,  became  due,  the  defend- 
ants discovered  the  mistake,  but  fraudulently  concealed 
the  same  from  the  plaintiflf,  and  sold  and  indorsed  the 
notes  to  an  innocent  purchaser  of  them  for  value;  that 
plaintiff  did  not  discover  or  learn  of  the  mistake  until 
after  the  transfer  had  been  made,  and  the  first  instalment 
of  interest  had  become  due,  which  he  was  called  ap<m  to 
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pay  and  did  pay  to  the  indorsee;  that  by  reason  of  these 
transactions,  and  of  the  facts  that  the  land  is  of  more 
than  suflflcient  value  to  discharge  the  mortgaged  debt  and 
that  the  plaintiff  is  otherwise  of  sufficient  pecuniary  re- 
sponsibility to  pay  the  same,  he  has  been  damaged  in  a 
sum  equal  to  the  difference,  in  aggregate  amount,  be- 
tween the  interest  accrued  and  to  accrue  upon  the  notes  as 
stipulated  therein  and  the  interest  that  he  w^ould  have 
been  obligated  to  pay  had  the  mistake  not  occurred;  for 
which  amount  he  prays  judgment.  To  this  petition  the 
district  court  sustained  a  demurrer  ore  teniis^  and  dis- 
missed the  action.    The  plaintiff  prosecutes  error. 

That  the  facts  thus  admitted  disclose  that  the  plaintiff 
has  been  greviously  wronged  can  not  be  disputed,  and 
that  he  is  without  remedy,  unless  it  be  that  sought  in  this 
action,  is  equally  clear. 

In  support  of  the  judgment  it  is  urged  that  the  petition 
discloses  that  the  parties  executed  the  contracts  without 
reading  them,  and  it  is  contended  that  there  is  no  right 
of  recovery  because  of  the  general  rule  that  a  party  will 
not  be  relieved  from  the  consequences  of  his  own  negli- 
gence. We  think,  however,  that  this  principle  is  not 
applicable  to  circumstances  like  those  set  forth  in  the 
petition,  but  rather  to  those  cases  in  which  the  party  not 
charged  with  the  negligence  was  not  misled  as  to  the  con- 
tents of  the  contract,  and  was  innocent  of  fraud,  so  that 
to  deprive  him  of  his  rights  under  the  agreement  would 
be,  in  effect,  to  punish  him,  not  for  any  fault  of  his  own, 
but  because  of  the  inattention  or  incompetence  of  the 
party  with  whom  he  had  dealt.  Woodbridge  v.  DcWitt^  51 
Neb.  98. 

The  principle  announced  in  Ward  v.  Spelts  &  Kloster- 
ma/n,  39  Neb.  809,  that  negligence  in  signing  a  contract 
without  reading  it  will  not  deprive  the  injured  party  of 
redress  if  the  person  with  w^hom  he  contracted  w^as  guilty 
of  fraud  in  procuring  the  signature,  and  the  rights  of 
innocent  persons  have  not  intervened,  is  equally  appli- 
cable to  cases  of  mutual  mistake.     In  either  case  one  is 
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not  permitted  to  enforce  an  obligation  which  he  knew,  at 
the  time,  that  the  party  making  it  did  not  intend  to  enter 
into;  or,  in  other  words,  is  not  allowed  to  use  the  writing 
as  evidence  of  consent  to  a  contract  which  he  knows  was 
in  fact  never  given.  It  is  equally  as  fraudulent  to  attempt 
to  enforce  a  writing  executed  by  mutual  mistake  in  such 
manner  as  not  to  express  the  real  agreement  between  the 
parties  as  it  is  to  procure  such  a  writing  by  deceit  or  cir- 
cumvention. Cole  &  Hart  v.  Williama^  12  Neb.  440;  AulU 
man  &  Taylor  Co,  v.  Finck,  36  Neb.  680. 

An  objection  that  the  plaintiff  can  not  have  relief  be- 
cause he  can  not  prove  the  all^ations  without  varying 
the  terms  of  a  written  contract  by  parol  is  scarcely  de- 
serving of  mention.  It  is  obvious  that  if  fhis  rule  was 
applicable  to  cases  like  the  one  at  bar  the  jurisdiction  of 
the  courts  to  reform  instruments  because  of  fraud  or 
mutual  mistake  would  be  entirely  defeated.  The  one 
purpose  of  such  actions  is  to  contradict  or  vary  the  terms 
of  a  written  agreement,  and  the  evidence,  in  most  cases,  is 
mainly  or  wholly  oral.  One  of  the  most  frequent  occa- 
sions for  the  exercise  of  this  jurisdiction  is  the  mistake 
of  a  scrivener  in  reducing  the  contract  to  writing,  and  the 
inadvertent  signing  of  it  by  the  parties.  In  order  to 
prove  the  mistake  it  is  indispensable  to  show  by  parol  in 
what  particulars  the  writing  differs  from  the  oral  agree- 
ment Silbar  v.  Ryder ^  63  Wis.  106;  Oreen  Bay  d  Mis- 
sissippi ^Ounal  Co.  V.  Hewitt,  62  Wis.  316;  Hartford  dc 
Salisbury  Ore  Co,  v.  Miller ^  41  Conn.  112;  Linton  v.  Un- 
excelled Fireworks  Co.,  128  N.  T.  672;  Nowlin  v.  Pyne^ 
47  la.  293. 

But  finally  it  is  said  that  suits  for  the  reformation  of 
contracts  on  account  of  fraud  or  mistake  are  of  equitable 
cognizance  only,  and  that  the  court  is  incompetent  to  deal 
with  them  in  an  action  at  the  common  law.  Under  the 
code  this  objection  would  be  devoid  of  force  in  any  event 
The  plaintiff,  in  his  petition,  has  stated  the  facts  entitling 
him  to  relief,  and  the  court  may  refer  the  suit  to  which- 
ever branch  of  its  powers  may  be  the  more  properly 
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adapted;  to  deal  with  it  But  it  is  said  that  a  suit  for 
reformation  will  not  lie  because  the  instruments  have 
passed  out  of  the  hands  of  the  payee  into  those  of  an  in- 
nocent purchaser  for  value.  To  allow  this  objection  would 
be  to  permit  the  defendants  to  gain  an  advantage  by  their 
own  wrong,  a  thing  which  the  courts  never  intentionally 
do.  A  court  of  equity,  in  such  circumstances,  would 
doubtless  have  power  to,  decree  compensation,  but  we 
think  that  if  the  defendants  have  fraudulently  or  tor- 
tiously  deprived  the  plaintiff  of  a  valid  cause  of  action, 
they  are  liable  to  respond  for  its  value  in  an  action  for 
damages  at  law.  In  such  case  they  are  guilty  of  the  wrong- 
ful conversion  of  a  chose  in  action. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  reversed,  and  a  new  trial  granted. 

DuFFiB  and  Albert,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  judgment  of  the  district 
court  be  reversed  and  a  new  trial  granted. 

.Reversed. 


Farmers  &  Merchants  National  Bank  of  Galva^  Illi- 
nois^ APPELLANT,  V.  CHARLES  W.  MOSHBR  ET  AL.,  AP- 
PELLEES^ Impleaded  with  Dixon  National  Bank  of 
Dixon,  Illinois,  et  ai^.,  appellants.* 

Fiua>  Afbil  so,  1903.    No.  9,891. 

1.  Insolvent  Debtor:  Tbansfer  of  Pbofebty.  Where  property  in  large 
amount,  without  fraudulent  intent,  has  been  turned  over  by  an 
insolvemt  debtor  to  his  attorneys  in  consideration  of  past  and 
future  services  and  a  general  retainer  for  himself  and  wife,  any 
creditor  desiring  to  attack  such  transfer  should  do  so  before 
■enrices  to  the  full  value  of  Jbhe  property  are  rendered. 

8.  Vdnier  Decision.  Former  conclusion  as  to  defendants  Whedon  and 
Magoon,  so  far  as  relates  to  such  property,  adhered*  ta 

^Behearing  allowed.    See  opinion,  p.  724,  pat,     , 
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3.  Oamiflhment:  Waivkb.  Taking  a  general  money  judgment  a»d 
issuing  execution,  which  is  returned  wholly  unsatisfied,  is  not  a 
waiver  of  attachment  lien  by  garnishment 


4. :    .    Taking  no  order  against  a  garnishee  who  denies 

holding  property,  not  a  waiver  of  garnishment  liens. 

6.  Oamishment  Lien:   Bill  in  Equity.    Garnishment  lien  may  be  en- 
forced by  bill  In  equity,  in  proper  case. 

6.  :    .  •  By  promptly  resorting  to  equity  after  judgment  in 

principal   action,   a  garnishment  lien  is  extended  through   the 
equity  action. 

7.  Liability  of  Oamishee.    Garnishee  turning  over  money  on  order  oi 

principal   debtor  pending  such  action   is   liable  to   the   creditor 
therefor. 

8.  Former  Conclusion  Adhered  to.    Former  conclusion  adhered  to^  as 

to  property  conveyed  to  D.  E.  Thompson. 

Appeal  from  the  district  court  for  Lancaster  county: 
Edward  P.  Holmes^  District  Judge.  Dect^ee  entered  modr 
ifying  decree  of  district  court, 

Arnott  C.  Ricketts,  Henry  H.  Wilson,  Lionel  G.  Burr, 
Stephen  B.  Poundy  Roscoe  Pound.  Amasa  Cobb,  Andrew 
E.  Hai^ey^  John  H.  Ames,  Ed/ward  F.  Pettis  and  Nathan 
S.  Harwoodj  for  appellants. 

Charles  0.  WJwdony  Charles  E.  Magoon,  Genio  M.  Lam- 
bertson  and  Frank  M.  Hall,  contra^ 

n.\STINGS^  C. 

This  is  a  rehearing  of  the  case  which  appears  in  63  Neb. 
130.  In  that  opinion  the  nature  of  the  case  and  the  fact 
that  it  is-  here  on  appeal  by  the  plaintilBf  and  two  defend- 
ants, the  Dixon  National  Bank,  and  the  People's  National 
Bank  of  Rock  Island,  Illinois,  sufficiently  appear.  As  stated 
in  that  opinion,  the  appellants  claim  three  funds  out  of 
which  they  are  entitled  to  have  their  judgments  against 
Mosher  and  Outx^alt  satisfied.  The  first,  200  shares  of 
stock  in  the  Lincoln  Gas  Company,  transferred  by  C.  W. 
Mosher  January  23,  1893,  to  Ohas.  O.  Whedon,  and  150 
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shares  transferred  on  the  same  day  to  C.  E.  Magoon.  This 
transfer  they  claim  to  have  been  without  lawful  considera- 
tion, and  the  property,  it  is  asserted,  was  at  the  commence- 
ment of  this  action  applicable  to  the  payment  of  the  debts 
of  C.  W.  Mosher  and  R.  C.  Outcalt.  The  second  claim  is, 
that  the  appellants  are  entitled  to  have  applied  in  satisfac- 
tion of  their  several  judgments  against  Mosher  and  Out- 
ealt,  certain  shares  of  stock  and  dividends  in  the  Lincoln 
Gas  Company,  as  a  result  of  garnishment  proceedings 
against  that  company  and  its  president,  D.  E.  Thompson. 
It  is  also  claimed,  as  stated  in  the  former  opinion,  that 
certain  lands  and  personal  property  transferred  to  D.  E. 
Thompson  by  Mosher  in  December,  1892,  or  January, 
1893,  were  fraudulently  conveyed  for  the  purpose  of  plac- 
ing it  beyond  the  reach  of  the  grantor's  creditors. 

At  the  former  hearing  a  conclusion  adverse  to  the  ap- 
pellants was  reached  upon  all  three  of  these  contentions. 
A  rehearing  was  allowed  on  appellants'  contention  that 
their  position  had  been  misunderstood  with  reference  to 
the  first  fund ;  that  the  facts  relating  to  the  second  fund 
were  not  fully  discussed  nor  quite  accurately  stated  in 
the  former  opinion ;  and  that  the  conclusion  with  reference 
to  the  third  fund  is  contrary  to  the  evidence. 

A  somewhat  careful  re-examination  has  been  made  of 
the  entire  testimony  in  this  case  and  of  the  several  rehear- 
ing briefs  which  have  been  filed.  As  to  the  first  conten- 
tion, that  the  stock  transferred  to  Whedon  and  Magoon 
was  without  lawful  consideration,  and  remains  in  their 
hands  as  a  fund  out  of  which  Mother's  and  Outcalt's  cred- 
itors are  at  liberty,  to  seek  satisfaction  for  their  claims, 
we  can  see  no  suflBicient  grounds  for  changing  the  conclu- 
sion reached  before. 

It  does  not  seem  necessary  to  discuss  this  part  of  the 
case  at  any  length.  The  former  opinion  states  that  it  wafi 
'^practically  conceded"  that  there  was  no  actual  fraud  in 
the  transfer,  and  holds  that  under  our  statute  there  is  no 
constructive  fraud.  Counsel  for  the  appellants  now  say 
that  it  waa  not  "practically"  but  "fully"  conceded  that 


716 KEBRASKA  REPORTS.  [Vol.  68 

Farmers  &  Mercliants  Nat  Bank  y.  Moeher. 


there  was  no  actual  fraud  in  the  transaction  by  which  this 
stock  was  transferred  to  Whedon  and  Magoon.  They  say 
they  were  not  attacking  that  transfer  on  the  ground  of  any 
actual  fraud,  but  that  thdr  claim  was  wholly  based  on  sec- 
tion 7  of  the  statute  of  frauds,  Compiled  Statutes,  ch.  32, 
sec.  7  (Annotated  Statutes,  5956)  : 

"All  deeds  of  gift,  all  conveyances,  and  all  transfers  or 
assignments,  verbal  or  written,  of  goods,  chattels,  or  things 
in  action,  made  in  trust  for  the  use  of  the  person  making 
the  same,  shall  be  void  as  against  the  creditors,  existing 
or  sul>sequent,  of  such  person." 

They  say  that  under  the  evidence  in  the  case  the  contract 
of  employment  as  attorneys,  which  the  defendants  Whedon 
and  Magoon  claimed  was  the  consideration  of  the  transfer, 
was  an  indefinite  one;  that  it  imposed  a  general  care  of 
the  interest  not  only  of  Mosher  but  of  his  wife  also ;  that 
under  the  testimony  given  by  the  grantees,  they  agreed  to 
take  no  retainers  against  and  to  guard  for  all  time  the  in- 
terests of  Moshor  and  his  wife;  that  such  a  contract  is  so 
indefinite  in  its  character  and  is  so  completely  in  the 
nature  of  a  trust  for  the  grantor's  benefit,  that  proi)ert7 
conveyetl  in  pursuance  of  it  must  be  held  to  have  been 
transferred  without  any  lawful  consideratioa  It  is  ni^ed 
that  only  a  small  portion  of  the  services  which  constitute 
the  consideration  for  this  stock  had  been  rendered  at  the 
time  the  transfer  was  mada 

It  was  conceded  at  the  hearing  that  the  valne  of  the 
services  rendered  pursuant  to  this  agreement  was  at  least 
as  great  as  that  of  the  stock.  It  is  conceded,  as  above 
stated,  that  the  arrangement  was  made  in  good  faith  about 
January  23,  1893.  This  action  was  commenced  in  June, 
1894.  It  does  not  appear  from  the  evidence  how  much  of 
these  services  had  been  rendered  at  the  time  this  action 
was  commenced.  It  is  clear,  however,  that  a  veiy  large 
proportion  of  them  had  by  that  time  been  performed. 

It  must  be  remembered  that  counsel  are  claiming  that 
this  action  is  to  reach  a  fund  held  without  fraud  in  trust 
for  the  debtor,  Mosher.    It  is  evident  that  it  can  be  main- 
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talned  as  against  Wliedon  and  Magoon  only  so  long  as 
they  are  holders  of  such  fund.  It  would  seem  to  be  en- 
tirely clear  that  where  they  have  received  property  in  good 
faith  and  without  any  intention  to  defraud,  having  per- 
formed services  in  consideration  for  it,  they  were  liable  to 
Mr.  Mosher's  creditors  for  only  so  much  of  it  as  they  had 
not  earned  before  the  conveyance  was  attacked.  There  is 
no  evidence  in  this  record  which  would  justify  us  in  saying 
that  at  the  commencement  of  this  action  Messrs.  Whedon 
and  Magoon  had  not  earned  all  and  more  than  the  value 
of  the  stock  they  got.  As  there  is  no  imp(*achment  of  their 
good  faith,  it  would  seem  that  this  disposes  of  their  part 
of  the  case  in  accordance  with  the  former  holding,  so  far 
as  these  350  shares  of  stock  are  concerned. 

Counsel,  in  claiming  that  only  the  sen  ices  already  ren- 
dered at  the  time  the  stock  was  transferred  can  be  taken 
into  account,  are  seeking  to  apply  a  rule  which  obtains 
only  when  there  has  been  a  fraudulent  intent.  Of  course, 
where  such  an  intent  is  present,  the  fact  of  the  payment 
of  a  consideration  will  not  sustain  the  transfer  and  the 
fraudulent  grantee  will  be  postponed  in  favor  of  an  honest 
creditor;  but  where  no  bad  faith  is  claimed,  and  no  fraud 
is  alleged  nor  attempted  to  be  proved,  counsel  must  take 
the  situation  as  they  find  it  at  the  filing  of  their  petition. 
Curtis  V.  Leavitt,  15  N.  Y.  9, 114-125.  On  that  basis,  there 
is  nothing  in  this  record  to  show  that  Mosher  had  at  that 
time  any  interest  in  these  funds  whatever  or  that  he  had 
not  received  more  than  the  stock  was  worth. 

The  claim  of  indefinitness  in  the  contract  certainly  can 
have  no  weight  When  performed,  it  would  become  defi- 
nite by  reason  of  such  performance.  So  far  as  it  was  per- 
formed in  good  faith  before  the  commencement  of  the  ac- 
tion, the  grantees  would  be  entitled  to  be  protected.  On 
this  record  we  can  see  no  ground  for  changing  the  former 
conclusion  in  reference  to  these  350  shares  of  stock. 

It  seems  entirely  superfluous  and  unnecessary  to  follow 
the  somewhat  heated  discussion  by  counsel  of  the  cases 
cited  and  doctrines  stated  in  the  former  opinion.     That 
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opiDion  assumes,  as  here  stated,  that  to  overturn  transact 
tions  where  the  consideration  has  been"^  received,  there 
must  be  established  some  actual  fraud.  This  is  conceded 
not  to  exist,  and  it  nowhere  appears  in  this  record  that  the 
services  actually  performed  by  Whedon  and  Magoon  in 
consideration  of  the  receipt  of  this  stock  had  not  amounted 
to  more  than  its  value  when  plaintiff  commenced  this 
action. 

Another  question  arises  as  to  the  stock  of  the  Lincoln 
Oas  Company  and  the  dividends  paid  upon  it.  It  seems 
clear  that  at  the  time  the  attachment  proceedings  by  the 
three  apjx^llants  began,  Mosher  had  some  interest  in  the 
Lincoln  Oas  Company  stock.  There  seems  no  reason  to 
change  the  conclusion  reached  at  the  former  hearing  that 
by  the  garnishment  of  the  corporation,  any  interest  then 
actually  held  by  a  debtor  in  its  stock  can  be  reached.  On 
January  27,  1893,  the  plaintiff  caused  notices  of  garnish- 
ment to  be  starved  upon  the  gas  company,  through  its  presi- 
dent, D.  E.  Thompscm.  Mr.  Thompson  was  also  personally 
garnished.  On  June  25, 1894,  a  general  judgment  in  favw 
of  the  plaintiff  and  against  Mosher  and  Outcalt  for 
f  5,430.50  was  rendered  but  no  mention  made  of  the  attach- 
ment. In  the  meanwhile  attachment  had  been  issued  to 
York  and  Hamilton  counties  and  levied  upon  real  estate, 
and  on  ^March  4, 1893,  D.  E.  Thompson,  as  president  of  the 
gas  company,  ans^^el•ed  that  the  books  of  the  company 
showt^l  at  that  tinie  in  Outcalt's  name  945  shares  and  in 
Mosher's  2,580  slunvs.  He  also  stated  that  dividends  on 
these  slian^  were  pjiyable  to  the  parties  in  whose  name  the 
stock  stood  on  the  company's  books,  unless  a  written  order 
to  pay  elsewhere  was  rei^eived.  He  also  stated  that  various 
parties  were  claiming  rights  under  portions  of  this  stoci. 
No  order  was  entered  against  the  garnishee,  either  person- 
ally or  as  president,  nor  was  he  discharged.  On  the  rendi- 
tion of  judgment  in  1894,  as  above  stated,  only  a  general 
judgment  was  entered.  A  motion  had  been  made  by  the 
defendants  to  dissolve  the  attachment,  which  was  on  Jan- 
uary 30,  1894,  overruled.    The  same  time  with  his  answer 
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as  president  of  the  ga*s  company  Mr.  Thompson  also  an- 
swered his  own  perscmal  garnishment  in  the  same  action, 
denying  that  he  had  in  his  hands  any  property  of  ilo^her. 

As  before  stated,  no  order  against  the  garnishees  wa» 
ever  taken,  but  immediately  after  the  rendition  of  the 
judgment  the  present  action  was  begun,  asserting  a  lia- 
bility on  the  part  of  both  the  gas  company  and  Mr. 
Thompson,  as  garnishees ;  alleging  that  at  the  time  of  the 
garnishment  Mosher  and  Outcalt  were  the  owners  of  a 
large  amount  of  stock  in  the  gas  company,  which  at  that 
time  stood  in  their  names  on  the  books  of  the  company, 
and  of  which  Slosher  and  Outcalt  were  still  the  owners, 
and  asking  that  the  gas  company  be  required  to  disclose 
fully  and  account  for  all  of  such  stock,  as  well  as  asking 
for  general  relief. 

The  evidence  discloses  clearly  that  dividends  on  a  large 
I)ortion  of  this  stock  accrued  and  were  credited  to  O.  W. 
Mosher  and  to  R.  C.  Outcalt  after  service  of  garnishment 
It  shows  that  $1,079  were  paid  by  the  gas  company  to  0.  O. 
Whedon  in  1895,  upon  an  order  from  R.  O.  Outcalt,  out  of 
such  dividends.  It  shows  that  there  were  paid  in  1894, 1895 
and  1896,  to  D.  E.  Thompson,  on  the  order  from  O.  W. 
Mosher,  by  tlie  gas  company,  $8,327.66.  It  is  contended  on 
behalf  of  the  appellants  that  this  money  came  out  of  the 
funds  which  the  gas  comi>any  should  account  for;  that 
these  moneys  sliould  have  been  held  for  Moaher's  creditors, 
and  that  the  right  of  the  plaintiff,  by  reason  of  the  garnish- 
ment, to  the  funds,  was  not  lost  by  reason  of  the  failure 
to  have  an  order  entered  against  the  garnishees,  or  by  the 
failure  to  take  more  than  a  general  money  judgment,  or 
by  the  issuance  of  an  execution  on  that  judgment  and  its 
return  just  prior  to  the  inception  of  this  action.  The  claim 
of  the  plaintiff  is  that  it  is  entitled  by  means  of  this  equi- 
table proceeding  to  enforce  its  right  gained  by  the  garnish- 
ment. 

It  is  urged  on  the  other  hand,  that  the  attachment  was 
waived  by  the  rendition  of  the  general  money  judgment 
and  the  issuance  of  an  execution  upon  it,  and  that  garnish- 
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iiiont  was  waived  by  the  failure  to  procure  any  order  from 
the  court 

We  are  led  to  conclude  that  the  weight  of  authority  does 
not  sustain  the  defendants'  contention.  It  is  true  that  in 
Indiana  it  is  held  that  taking  a  general  judgment  and  is- 
suing an  ex(Hution  upon  it  waives  an  attachment  lien,  and 
the  cases  from  tliat  state  are  cited  by  the  defendants.  We 
do  not  think,  however,  that  such  is  the  general  holding,  nor 
that  it  is  in  accordance  with  justice.  In  this  instance  the 
moneys  were  paid  out  long  after  the  institution  of  this 
action.  Tlie  answers  of  the  garnisht^^  had  not  expressly 
admitte<l  any  liability.  Mr.  Thompson  in  his  testimony 
exprt  j^  ly  says  that  the  money  was  subject  to  garnishment 
jis  tlial  of  Mosher  and  that  plaintiff's  counsel,  if  they  had 
known,  would  have  obtained  it. 

The  use  of  an  equitiible  remedy  to  enforce  payment  from 
garnishees  is  expressly  upheld  in  this  state.  Hargreaves  v. 
Tennis,  63  Neb.  356. 

We  conclude  that  the  gas  company  is  liable  for  these 
moneys  p^iid  on  the  orders  of  Mother  and  Outcalt  during 
the  pendency  of  this  action,  on  account  of  dividends  upon 
its  own  stock.  V{e  are  not  satisfied  from  this  record  that 
appellants  are  entitled  to  anything  more. 

It  seems  clear  that  in  commencing  this  action  plaintiff 
assumed  the  burden  of  establishing  Outealt's  and  Mosher's 
ownership  of  this  stock,  or  the  failure  of  any  third  party 
to  claim  it  Iw^fore  the  garnishees'  liability  for  the  stock 
itself  would  attach.  It  is  contended  that  the  record  sho^ra 
that  100  shares  of  it  have  never  been  demanded  by  any- 
body. The  record  shows  in  various  places  statements  by 
the.offlcers  of  the  compiiny  that  all  of  this  stock  is  claimed 
by  other  parties.  It  seems  probable  that  there  is  a  portion 
as  to  which  the  record  does  not  disclose  that  any  specific 
person  is  claiming  it.  We  are  not  able  to  conclude  from 
this  fact  alone,  however,  that  the  trial  court  was  wrong 
in  finding  that  tbe  stock  itself  had  all  been  transferred. 
But  these  unclaimed  dividends  that  were  paid  on  the 
debtor's  order  pimding  this  action  could  and  should  have 
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been  applied  to  their  debts,  if  either  this  action  or  the 
garnishment  proceeding  gave  any  lien. 

There  remains  still  to  be  considered,  with  reference  to 
this  stock  and  dividends,  the  situation  of  the  appealing 
defendaifts.  The  Dixon  National  Bank  had  garnished  the 
gas  company  on  the  same  day  as  plaintiff,  but  at  an  earlier 
hour  as  shown  by  the  sheriff's  return.  The  same  is  also 
true  as  to  the  People's  National  Bank.  The  answers  of 
the  garnishees  were  to  be  taken  as  applying  to  each  of  the 
three  cases.  Motion  was  made  to  dissolve  the  attachment 
and  to  quash  the  garnishment  service  in  each  of  these  cases, 
which  was  overruled.  In  June,  1894,  judgment  was  ren- 
dered for  each  of  the  appealing  defendants,  and  an  order 
entered  that  the  attached  property,  including  2,580  shares 
in  the  capital  stock  of  the  gas  company  issued  to  0.  W. 
Mosher,  should  be  sold.  Order  of  sale  was  issued  on  this 
stock,  and  the  sheriff  sold  it  to  one  W.  Q.  Bell  in  August, 
1894.  W.  Q.  Bell  was  the  agent  of  D.  E.  Thompson  in  the 
^purchase.  Thompson  borrowed  the  f2,000  for  which  it 
was  sold,  and  gave  his  note.  This  note  was  renewed  several 
times  and  was  finally  paid  by  Mosher's  instructions,  from 
dividends  which  the  gas  company  had  passed  to  his  credit 

At  the  former  hearing  it  was  thought  that  this  trans- 
action being  an  absolute  sale  to  W.  Q.  Bell  and  being 
made  under  garnishments  prior  in  time  to  that  of  plaintiff, 
appellants  could  none  of  them  claim  any  right  or  interest 
in  this  gas  stock.  We  are  obliged  now  to  conclude  that 
this  is  not  true.  Doubtless  the  defendants  who  procured 
this  sale  are  bound  by  it.  We  do  not  see  how  they  can 
claim  by  virtue  of  their  garnishment  any  interest  which 
did  not  pass  by  this  sale.  As  to  the  plaintiff,  no  connec- 
tion with  the  sale  appears,  and  its  rights  as  garnishing 
creditor  are  not  affected  except  to  the  extent  that  the 
money  applied  by  means  of  that  sale  to  the  doing  away 
with  the  prior  liens  of  the  appealing  defendants  must  be 
credited  to  the  purchaser.  The  f2,000  were  paid  out  in 
satisfaction  of  the  two  liens  upon  the  Mosher  stock  and 
dividends.  The  fund  has  been  diminished  to  that  extent, 
50 
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and  the  gas  company  should  receiye  credit  for  that  much 
and  should  account  to  the  plaintiff  for  only  the  remainder. 
So  far  OB  the  garnishment  proceedings  are  concerned,  the 
appealing  defendants  have  no  rights  as  against  this  stock 
whose  sale  they  procured.  But  having  joined  in  this  pro- 
ceeding we  think  that,  aft^r  the  satisfaction  of  plaintiff's 
judgment,  they  would  be  entitled  to  have  the  remainder 
of  these  dividends  applied  on  their  judgment  These  divi- 
dends were  paid  out  pending  this  action  brought  to  charge 
the  gas  company  as  trustee  for  Outcalt's  and  Moaher's 
creditors. 

The  conclusion  reached  at  the  former  hearing  as  to  tiie 
transfers  of  real  estate  and  personal  property  by  Mosher 
and  Outcalt  to  D.  E.  Thompson  in  December,  1892,  and 
January,  1893,  is  assailed  on  the  ground  that  the  deeds, 
while  absolute  on  their  face,  were  given  as  security  f(Nr 
the  payment  of  a  note  and  that  the  note  was  without  con- 
sideration; also  that  the  grantee  in  these  deeds  imme- 
diately set  about  disposing  of  the  lands.  This  is  claimed 
to  be  sufficient  in  connection  with  the  otlier  transactions 
between  the  parties  to  conclusively  establish  the  fraudu- 
lent character  of  these  conveyances.  This  would  have  to 
be  granted  if  the  want  of  consideration  were  established. 
It  appears  that  the  consideration  was  a  note  given  in  No- 
vember, 1891,  for  shares  in  the  Capital  National  Bank. 
The  claim  of  no  consideration  rests  upon  the  propositioD 
that  the  shares  in  the  Capital  National  Bank  were  wcwrth- 
less  in  1891,  and  that  all  the  parties  to  the  transaction 
knew  it.  This,  in  turn,  rests  upon  the  statement  of  Kent 
K.  Hayden,  receiver  of  the  Capital  National  Bank,  that 
he  had  examined  the  books  and  assets  of  the  bank,  and  in 
his  opinion  it  was  insolvent  at  that  time;  that  is,  that  in 
November,  1891,  the  whole  value  of  the  bank's  assets  was 
not  equal  to  the  amount  of  its  liabilities.  This  in  the  light 
of  subsequent  events  is  no  doubt  true,  but  it  appears  thai 
at  that  time  the  stock  was  at  twenty-five  per  cent  premium 
on  the  street  The  note  was  for  stock  at  that  price  and 
was  secured,  when  given,  by  a  deposit  of  stock  in  the  lin- 
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coin  Gas  Company.  Some  holdings  to  the  effect  that  di- 
rectors are  presumed  to  know  the  condition  of  their  bank 
are  cited,  and  the  fact  appears  that  both  Mosher  and 
Thompson  were  directors  of  the  bank  in  November,  1891. 

No  doubt,  as  against  one  who  hajs  a  right  to  rely  upon 
his  official  statement,  a  director  is  presumed  to  know  the 
condition  of  his  bank  and  the  falsity  of  his  statement  if  it 
is  false.  The  official  knowledge  which  a  director  may  be 
presumed  to  have  should  be  taken  into  consideration  in  a 
case  like  the  present  one  It  doubtless  was.  Otherwise, 
the  trial  court  would  not  have  allowed  the  fact  in  evidenca 
But  in  this  case  it  is  not  conclusive.  Mr.  Thompson  says 
that  he  retired  from  the  bank  owing  to  a  disagreement  with 
Outealt,  and  that  the  note  was  taken  for  the  market  price 
of  his  stock.  The  fact  that  he  had  collateral  security  con- 
sisting of  f40,000  worth  of  gas  stock,  a  fact  attested  by 
his  own  oath  and  those  of  Mr.  Mullen  and  C.  W.  Mosher, 
is  not  denied. 

It  is  true  that  the  taking  of  security  by  means  of  a  deed 
absolute  on  its  face  is  a  badge  of  fraud,  especially  if  the 
security  is  excessive.  In  this  case  there  is  no  claim  of  the 
latter,  except  as  it  is  claimed  that  the  indebtedness  was 
fictitious;  and  the  fact  that  the  deeds  are  in  terms  abso- 
lute is,  like  the  knowledge  of  a  bank  director,  a  circum- 
stance to  be  considered.  The  court,  in  our  opinion,  was 
warranted  in  believing  that  the  sale  of  the  bank  stock  took 
place  as  claimed  in  1891;  that  its  price  was  secured  by 
collateral  which  was  given  up  in  exchange  for  real  estate 
and  personal  property  just  before  the  failure.  The  con- 
sideration is  sufficient  to  support  the  transaction  if  the 
latter  was  made  in  good  faith.  We  are  by  no  means  clear 
that  the  trial  court  was  wrong  in  finding  the  exchange 
was  made  in  good  faith,  and  we  adhere  to  the  conclusion 
formerly  reached,  that  this  part  of  the  decree  is  sustained 
by  the  evidence 

As  only  these  three  parts  of  the  case  are  touched  upon. 
in  the  rehearing  application,  it  is  not  necessary  to  discuss 
the  remainder  of  the  decrea 
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It  is  recoininended  that  so  much  of  the  trial  conrt's  find- 
ings and  decree  as  relate  to  the  ownership  of  the  dividends 
on  stock  in  the  Lincoln  Gas  Company  paid  to  Charles  O. 
Whedon  and  I).  E.  Thompson,  on  orders  of  Outcalt  and 
Mosher,  be  reversed,  and  that  said  gas  company  and  D.  E. 
Thompson  be  re(iuired  to  account  for  and  pay  over  the 
same,  except  the  sum  of  f2,000  paid  on  the  Bell  purchase 
of  said  stock,  said  Thompson  and  said  company  to  be  both 
liable  jointly  for  such  sums  of  said  dividends  as  Thompson 
received,  and  said  Charles  O.  Whedon  to  be  jointly  liable 
with  said  company  for  the  dividends  received  by  him  on 
Outcalt's  order;  that  decree  be  entered  in  this  court  in 
favor  of  said  plaintiff  against  said  Lincoln  Gas  C5ompany, 
defendant,  and  D.  E.  Thompson,  for  the  sum  of  f  6,327.26 
paid  to  D.  E.  Thompson,  of  dividends  credited  to  C.  W. 
Mosher  and  subsequently  paid  over  by  Thompson  on 
Mother's  order,  and  against  said  lincoln  Gas  Company 
and  Charles  O.  Whedon  for  the  further  sum  of  fl,079 
paid  out  on  the  order  of  R.  C.  Outcalt,  with  interest  at 
seven  per  cent  per  annum  from  the  date  of  the  decree  of 
the  district  court  herein,  and  that  the  proceeds  of  such 
payment  be  applied,  first,  in  payment  of  costs  incurred 
by  plaintiff  herein;  and,  second,  to  the  satisfaction  of 
plaintiff's  judgment  and  interest,  and  the  surplus,  if  any, 
pro  rata  upon  the  judgments  of  the  two  appealing  de- 
fendants. 

KiRKPATBiCK,  C,  concurs. 

By  the  Court:  For  the  reasons  stated  in  the  forgoing 
opinion,  it  is  ordered  by  the  court  that  a  judgment  be  en- 
tered in  this  court  in  conformity  to  the  foregoing  opinion, 
and  special  recommendations  therein  contained. 

JUDOMBNT  AO00SDIN6LY. 

The  following  opinion  on  rehearing  was  filed  June  9, 
1904.    Jud-gment  helow  affirmed: 

1.  Corporation:   0abnishms9T.    A  fl[tQckIu>lder^  interest  In  m  OMpofft- 
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tlon,  and  In  all  of  Its  property  and  rights,  is  represented  by  his 
stock.  A  leyy  upon  the  stock  of  a  debtor  by  garnishment  of  the 
oorporation  pursuant  to  the  statute  will  impound  dividends  upon 
the  stock  declared  while  the  proceedings  are  pending. 


2. :    :    Bona  Fide  Pubchaseb.    If  the  debtor  has  sold  or 

pledged  the  stock  in  good  faith  before  the  levy,  the  right  of  such 
bona  fide  purchasers  will  not  be  affected  by  the  levy,  even  though, 
by  the  books  of  the  corporation,  the  stock  appears  to  be  the 
property  of  the  debtor  and  is  so  regarded  by  the  corporation. 

8.  Appeal:  Bsbobs  Not  Gonsidebxd.  In  appeals  to  this  court  in  equity 
cases,  the  findings  of  the  trial  court  must  stand  or  fall  upon  the 
pleadings  and  eyidenoe  contained  in  the  record.  Errors  of  the 
trial  court  in  receiying  or  rejecting  evidence,  or  upon  questions 
arising  upon  the  pleadings,  can  not  be  corrected  upon  such  appeaL 

Sbdgwiok^  J. 

At  the  first  hearing  in  this  caae,  upon  the  opinion  of 
Mr.  Ck>inmissioner  Day^  the  decree  of  the  district  court 
was  affirmed.  63  Neb.  130.  At  the  second  hearing,  and 
upon  the  opinion  of  Mr.  Commissioner  Hastings^  the  de- 
cree of  the  district  court  was  modified,  and  a  decree  en- 
tered in  this  court  against  two  of  the  defendants.  Ant€j 
p.  713.  Upon  the  motion  of  these  defendants  for  rehearing 
further  argument  wafi  had  before  the  court  The  issues 
are  somewhat  complicated  and  the  evidence  is  very  volu- 
minous. Upon  an  examination  of  this  record,  we  find  no 
cause  to  doubt  the  correctness  of  the  conclusions  reached 
upon  the  several  hearings,  unless  it  be  upon  the  matters 
suggested  in  the  seventh  paragraph  of  the  syllabus  of  the 
opinion  upon  the  second  hearing.  The  trial  court  found : 
"That  prior  to  the  commencement  of  such  proceedings  at 
law  by  the  plaintiff,  and  the  several  cross-petitioners 
herein,  wherein  garnishment  proceedings  were  had,  the 
said  Charles  W.  Mosher  and  R.  C.  Outcalt  had  transferred, 
assigned  and  delivered  all  of  the  stock  appearing  by  the 
books  of  the  said  several  companies  as  belonging  to  them, 
either  by  actual  sale  as  collateral  security  or  in  manner 
as  is  herein  found,  and  were  not  the  owners  of  any  stock 
in  the  said  several  companies  at  the  time  of  the  institution 
of  the  proceedings  at  law  by  the  plaintiff  and  the  several 
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cross-petitioners,  a^  allied  in  their  several  i)etitiona." 
It  is  said  in  the  opinion  that  this  finding  of  the  trial  court 
is  supported  by  the  evidence.  It  is  also  said  that,  the  evi- 
dence discloses  clearly  that  dividends  on  the  stock  ac- 
crued after  the  garnishment,  and  were  credited  to  Mosher 
and  Outcalt,  and  that  |1,079  of  this  fund  were  paid  to 
Whedon  on  the  order  of  Outcalt,  and  f8,327.66  were  paid 
to  Thompson  upon  the  order  of  Mosher  out  of  this  fund. 
It  appears  that  these  dividends  had  been  credited  by  the 
corporation  upon  its  books  to  Mosher  and  Outcalt^  and 
that  the  corporation  had  retained  the  dividends  during  the 
pendency  of  the  litigation;  and  it  was  thought  that  such 
part  of  these  dividends  as  had  not  been  claimed  by  other 
parties  during  the  pendency  of  the  l^al  proceedings,  and 
had  been  paid  out  upon  the  orders  of  Mosher  and  Outcalt, 
should  have  been  applied  upon  their  debts.  It  was  accord- 
ingly recommended  that  judgment  be  entered  in  this  court 
against  the  parties  who  received  this  money  upon  these 
orders.    Is  this  conclusion  correct? 

It  is  insisted  in  the  briefs  that  dividends  declared  upon 
the  stock  after  the  attachment  and  garnishment  proceed- 
ings would  not  be  bound  thereby.  Very  many  authorities 
are  cited  upon  the  proposition  that  "the  validity  of  an  at- 
tachment depends  upon  the  state  of  facts  existing  at  the 
time  when  levied.  It  can  not  reach  any  liability  of  the 
garnishee  accruing  after  the  service  of  process  upon  him." 
These  authorities  are  not  in  point  upon  the  question  pre- 
sented. 

A  stockholder's  interest  in  a  corporation  and  in  all  of 
its  property  and  rights  is  represented  by  his  stock.  There 
can  be  no  question  that  the  levy  upon  the  stock  by  the 
gamishmont  of  the  corporation  pursuant  to  the  statute 
will  impound  the  whole  interest  of  the  stockholder  in  the 
property  and  rightfl  of  the  corporation,  and  that  the  right 
to  receive  dividends  goes  with  the  stock.  We  are  satisfied 
with  the  discussion  of  this  question  by  Mr.  Oommissioiitf 
Day  in  the  first  opinion  herein.  We  think  he  has  cor- 
rectly construed  the  statutes  quoted  and  properly  applied 
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the  principles  announced  in  the  authorities  cited  by  him. 
His  conclusion,  that  the  interest  of  Mosher  in  the  stock, 
whatever  it  might  be,  was  transferred  to  Bell  under  the 
foreclosure  sale,  does  not  affect  the  result,  because,  as 
was  shown  in  the  opinion  upon  the  second  hearing,  this 
purchase  was  made  at  a  nominal  price,  when  compared 
with  the  face  value  of  the  stock  purchased,  and  was  made 
from  dividends  which  had  been  declared  upon  the  stock 
itself  while  these  proceedings  were  pending.  Such  pur- 
chase would  not  change  the  rights  of  the  parties  in  the 
stock  as  already  fixed  by  the  garnishment  proceedings,  or 
by  hcma  fide  transfers  of  the  stock  by  Mosher  and  Outcalt 
before  the  proceedings  were  begun.  We  have  no  doubt  that 
the  garnished  corporation  from  the  time  of  service  of  the 
notice  upon  it  became  liable  to  account  to  the  attaching 
creditors  for  the  stock  then  actually  owTied  by  Mosher  and 
Outcalt  and  its  proceeds.  National  Bank  of  New  London 
V.  Lake  /?.  d  M.  8.  R.  Co,,  21  Ohio  St.  221.  It  is  equally 
true  that  parties  to  whom  the  stock  had  been  sold  or 
pledged  in  good  faith  as  collateral  security  prior  to  the 
garnishment  proceedings  would  be  entitled  to  the  stock 
and  the  proceeds  thereof  as  against  the  attaching  creditors. 
The  question  is  whether  the  stock  of  the  Lincoln  Gas  Com- 
pany that  stood  in  the  name  of  Mosher  and  Outcalt  upon 
the  company's  books  at  th6  time  of  the  commencement  of 
the  gamishmont  proceedings  had  been  before  that  time 
sold  or  pledged  in  good  faith  to  other  parties.  As  before 
stated,  the  trial  court  found  that  it  had  been.  Is  this 
finding  suflSciently  supported  by  the  evidence?  If  it  is,  it 
follows  from  the  foregoing  suggestions  that  the  judgment 
of  the  district  court  is  correct.  If  not,  then  such  part  of 
the  stock  as  actually  belonged  to  Mosher  or  Outcalt  at 
the  commencement  of  the  proceedings  should  be  applied 
upon  the  claims  of  these  cr^itors,  including  the  dividends 
since  declared  upon  the  stock. 

It  was  sought  in  the  petition  to  charge  the  gas  company 
as  trustee  of  the  stock  belonging  to  Mosher  and  Outcalt 
It  was  alleged  that  other  parties  were  claiming  the  stock; 
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that  their  claims  were  fictitious  and  fraudulent;  and  that 
the  claims  were  really  made  in  the  interest  of  Mosher  to 
enable  him  to  obtain  the  value  of  the  stock  for  his  own  use. 
The  plaintiff  asked  that  the  gas  company  be  required  to 
show  who  the  parties  were  making  these  claims,  and  what 
their  interests,  if  any,  really  were  in  the  stock.  This  fea- 
ture of  the  i)etition  does  not  seem  to  have  been  afterwards 
insisted  upon.  The  gas  company's  answer  to  these  allega- 
tions was  a  general  denial.  No  attempt  was  made  by  the 
gas  company  in  its  pleadings  to  show  who  were,  in  fact, 
the  owners  of  the  stock  except  through  sale  to  Mr.  Bell.  It 
was  claimed  in  the  answer  that  this  sale  to  Mr.  Bell  trans^ 
ferred  all  of  the  interest  of  Mosher  and  Outcalt  in  the 
stock.  The  issues  being  in  this  conditicm,  it  was  no  doubt 
competent  for  the  plaintiff  to  examine  the  officers  of  the 
gas  company  and  other  witnesses  fully  in  regard  to  the 
ownership  of  the  stock.  This  the  plaintiff  sought  to  do, 
but  objection  was  made  and  sust^iined  by  the  court.  The 
result  is  that  the  evidence  upon  this  point  is  very  incom- 
plete and  unsatisfactory.  This  error  of  the  court  may 
have  resulted  in  great  injury  to  these  plaintiffs,  but  it  can 
not  now  be  corrected  upon  this  appeal. 

Under  our  practice,  establishcHl  by  a  long  line  of  de- 
cisions, upon  appeals  in  equity  the  findings  of  the  trial 
court  must  stand  or  fall  upon  the  pleadings  and  evidence 
contained  in  the  record.  The  party  complaining  of  the 
decree  of  the  trial  court  must  choose  his  remedy,  whether 
by  appeal  or  by  proceedings  in  error.  An  error  of  the  trial 
court  in  receiving  or  in  refusing  evidence  can  only  be  cor- 
rected upon  proceedings  in  error.  If  this  rule  of  practice 
leads  to  injustice  in  many  cases,  it  remains  to  the  legisla- 
ture alone  to  supply  the  remedy. 

Undoubtedly,  the  general  rule  is,  as  stated  in  the  last 
opinion,  that  "in  commencing  this  action,  plaintiff  as- 
sumed the  burden  of  establishing  Outcalt's  and  Mosher's 
ownership  of  this  stock."  The  plaintiff  insists  that  the 
burden  of  rebutting  that  presumption  is  cast  upon  the 
defendant     Several  cases  are  cited  upon  this  point,  one 
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being  Turnhull  v.  Pay  son,  95  U.  S.  418,  from  which  the 
following  quotation  is  made  in  the  brief:  "Where  the 
name  of  an  individual  appears  on  the  stock  book  of  a  cor- 
poration as  a  stockholder,  the  prima  facie  presumption  is 
that  he  is  the  owner  of  the  stock,  in  a  case  where  there  is 
nothing  to  rebut  that  presumption;  and,  in  an  action 
against  him  as  a  stockholder,  the  burden  of  proving  that 
he  is  not  a  stockholder,  or  of  rebutting  that  presumption, 
is  cast  upon  the  defendant."  This  rule  obtains  in  an 
action  where  the  claimant  of  the  stock  is  a  imrty  to  the 
snit.  No  doubt  upon  a  direct  issue  between  two  parties, 
both  claiming  to  own  the  stock,  the  prima  facie  presump- 
tion is  that  the  stock  stands  upon  the  company's  books  in 
the  name  of  the  real  owner;  but  when  that  presumption  is 
overcome,  the  burden  of  proof  would  still  be  upon  the 
plaintiff  to  show  his  ownership  in  the  stock. 

In  Barker  v,  Osborne j  71  Ma  G9,  it  was  said:  "Where, 
by  the  disclosures  of  an  alleged  trustee,  it  appears,  that  at 
one  time  prior  to  the  service  of  the  writ  upon  him,  he  held 
funds  of  the  principal  defendant,  which  would  be  attach- 
able in  that  suit,  the  burden  is  upon  the  trustee  to  show, 
that,  prior  to  the  service,  he  had  expended  such  funds  for 
the  defendant's  benefit,  and  this  can  not  be  done  by  doubtr 
ful,  indefinite,  and  sweeping  statements,  with  an  omission 
of  details  and  particulars."  In  that  case  the  trustee  relied 
upon  his  own  act  to  relieve  him  of  liability.  He  was 
therefore  in  position  to  know  and,  if  true,  to  sustain  his 
all^aticm.  When  the  corporation  is  garnished,  the  plain- 
tiff claiming  that  it  holds  the  stock  for  the  debtor,  it  is  suf- 
ficient answer  for  the  garnishee  to  show  that  there  is  rea- 
sonable ground  to  believe  that  some  third  party,  who  is  not 
a  party  to  the  litigation,  is  the  owner  of  the  stx)ck,  and  that 
the  corporation  will  be  liable  to  such  owner  thereon.  In 
an  action  in  equity  to  determine  the  question  of  the  owner- 
ship of  the  stock,  and  to  appropriate  it  in  satisfaction  of 
plaintiff's  claim,  all  persons  claiming  the  stock  should  be 
made  parties.  If  the  claimants  are  unknown,  or  the  cor- 
poration afl  garnishee  attempts  to  disguise  the  facts  and 
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avoid  plaintiff's  lien,  as  is  alleged  in  this  case,  the  court 
would,  no  doubt,  when  the  facts  were  discovered,  allow 
new  parties  to  be  brought  in  and  determine  that  question 
after  full  investigation.  We  are  not  satisfied  that  the  evi- 
dence in  this  record  fails  to  support  the  finding  of  the 
trial  court  There  are  many  circumstances  disclosed  in 
the  evidence  bearing  more  or  less  directly  up<m  the  ques- 
tion involved.  The  fact  that  the  dividends  were  credited 
to  the  accounts  of  Mosher  and  Outcalt  upon  the  company's 
books  while  these  proceedings  were  pending,  is  entitled  to 
but  little  weight.  The  ownership  of  the  stock  being  in 
litigation,  and  the  record  of  the  stock  being  kept  in  the 
names  of  Mosher  and  Outcalt,  and  it  being  the  duty  of  the 
company  to  hold  the  dividends  until  the  ownership  of  the 
stock  was  determined,  the  fact  of  entering  the  dividends 
in  the  same  account  with  the  stock  itself,  would  not  be  con- 
clusive that  the  corporation,  at  the  time,  considered  that 
the  stock  belonged  to  Mosher  and  Outcalt;  nor  would  their 
conclusion  in  regard  to  the  matter  be  binding  upon  the 
owners  of  the  stock,  and  so  protect  the  corporation  as 
garnishea 

Time  and  space  will  not  admit  a  complete  review  of  the 
facts  disclosed  by  this  record  bearing  more  or  less  directly 
upon  this  point.  It  must  be  conceded  that  the  record  is 
unsatisfactory.  It  may  be  that  the  plaintiflf,  by  erroneous 
rulings  upon  the  trial,  has  been  deprived  of  an  opportunity 
to  frame  the  pleadings  and  furnish  the  evidence  necessajn- 
to  sustain  the  burden  which  the  law  casts  upon  him. 
These  errors  can  not  now  be  corrected  in  this  form  of  pro- 
cedure, for  the  reasons  above  indicated. 

The  findings  of  the  trial  court  being  supported  upon  the 
pleadings  and  the  evidence  preserved  in  the  record,  the 
decree  properly  entered  thereon  must  be  sustained.  The 
judgment  entered  in  this.court  is  vacated,  and  the  decree 

of  the  district  court 

Affibmhd. 


Vol.  68]  JANUARY  TEKM,  1903.  731 


Bank  of  Miller  y.  Rlchmon. 


Bank  of  Miller  bt  al.  v.  James  E.  Richmon. 

Filed  April  30,  1903.    No.  10,303. 

1.  Xallclous    Prosecution:     Probable    Cause:      Question    of    Law: 

Waiver.  Whether  or  not  a  given  state  of  facts  constitutes  prob- 
able cause  for  procuring  plaintiff's  arrest  is  ordinarily  a  question 
of  law.  Where,  however,  defendants  have  requested  special  find- 
ings substantially  embracing  this  question,  they  can  not  after- 
wards complain  of  an  instruction  submitting  Its  decision  to  the 
Jury. 

2.  Evidence:   Special  Findings.    Evidence  held  to  support  the  special 

findings  in  this  case  if  the  jury  accepted  plaintifiTs  testimony,  as 
they  had  a  right  to  do. 

3.  ICaliclous    Prosecution:     Evidence.      Defendants    having    procured 

plaintiff's  arrest  on  the  ground  that  there  was  danger  that  he 
would  leave  the  state  to  avoid  an  examination  in  proceedings  in 
aid  of  execution,  the  county  judge's  finding  that  the  evidence  did 
not  disclose  such  intention  Is  admissible  in  evidence  at  the  trial 
of  plaintiff's  action  for  malicious  prosecution  based  on  such 
arrest  and  proceedings,  especially  where  the  termination  of  such 
proceedings  is  disputed. 

4.  Evidence  of  Intention:   Error.    Evidence  of  plaintiff  as  to  his  in- 

tentions with  regard  to  leaving  the  state,  and  as  to  his  arrange- 
ments, about  the  time  of  his  arrest,  to  remain,  defendants  not 
being  chargeable  with  knowledge  of  either,  and  such  proof  merely 
tending  to  show  plaintiff's  innocence  of  the  charge  made  by  de- 
fendants. Is  immaterial  in  an  action  of  malicious  prosecution, 
and,  where  it  may  have  created  some  sympathy  for  plaintiff,  its 
admission  is  prejudicial  error. 

6.  Instruction:  Proceedings  in  Aro  of  Execution:  Arrest.  It  is  not 
error  to  refuse,  in  an  action  for  maliciously  procuring  plaintiff's 
arrest  in  proceedings  in  aid  of  execution,  an  instruction  that 
makes  an  intention  on  the  part  of  plaintiff  to  leave  the  state  a 
sufficient  ground  for  arresting  him.  The  statute  only  permits 
arrest  where  there  Is  danger  defendant  will  not  obey  a  citation 
to  appear. 

Error  to  the  district  court  for  Buffalo  county.  Homer 
M.  Sullivan,  District  Judge.  Judgment  of  reversal  ad- 
hered to. 

Willis  L.  Handy  for  plaintiffs  in  error. 

WilUs  D.  Oldham^  Norris  Brown,  and  E.  M.  Sinclair^ 
contra 
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Hastings,  O. 

The  judgment  for  plaintiff  below  in  this  case  was  re- 
versed. 64  Neb.  111.  The  case  has  been  reexamined  prin- 
cipally upon  the  fifth  ground  urged,  namely,  the  claim 
that  the  question  of  probable  cause  was  submitted  to  the 
jury  by  the  plaintiffs  in  error  in  asking  for  special  find- 
ings, and  that  consequently  defendants  are  in  no  position 
to  claim  error  because  instruction  7  submitted  this  ques- 
tion of  law  to  the  jury^  We  will  examine,  seriatim,  the 
five  grounds  for  rehearing. 

The  first  is  that  the  legal  effect  of  the  portion  of  instruc- 
tion 7,  which  was  excepted  to  by  plaintiffs  in  error,  was 
misapprehended.  An  examination  of  the  record  discloses 
that  only  so  much  of  this  instruction  as  is  embraced  in 
the  first  three  sentences  down  to  the  word  "circumstances" 
is  excepted  to  and  is  complained  of  in  the  petition  in  error. 
We  still  think,  however,  that  the  second  sentence  in  the 
instruction  contains  the  vice  which  the  former  opinion 
found  in  it    That  sentence  is  as  follows: 

"It  is  for  you  to  determine  whether  or  not  such  infor- 
mation, if  he  had  the  same,  was  sufficient  to  justify  him 
in  instituting  the  proceedings  against  the  plaintiff/' 

It  seems  clear  that  this  sentence  submitted  to  the  jury 
in  express  terms  the  question  of  whether  the  facts  alleged, 
if  found  to  be  true  by  the  jury,  were  sufficient  to  constitute 
probable  cause  which  would  justify  the  defendants'  action. 
The  first  ground  for  rehearing,  then,  was  not  well  taken. 

The  second  ground  is  like  unto  it,  and  should  be  disre- 
garded for  the  same  reason.  It  is  a  complaint  that  the 
entire  instruction  was  inadvertently  considered  as  having 
been  excepted  to,  and  that  the  vice  is  not  in  the  portion 
which  was  excepted  to.  It  is  sufficient  as  to  this  to  repeat 
that  the  sentence  above  is  in  the  portion  of  the  instructian 
excepted  to. 

The  third  ground  of  rehearing  is  that  the  commission 
was  misled  to  believe  that  the  facts  were  undisputed  when 
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they  were  not  so.  No  portion  of  the  opinion  is  cited  which 
indicates  snch  an  impression  and  an  examination  of  it 
reveals  nothing  which  indicates  that  the  former  opinion 
was  written  under  any  impression  that  the  facts  claimed 
by  way  of  defense  were  not  disputed,  and  we  see  no  ground 
for  reexamining  the  case  for  this  reason. 

The  fourth  ground  of  rehearing  is  that  the  objection  to 
instruction  7,  for  which  the  case  is  reversed,  was  not 
raised  by  plaintiffs  in  error  and  therefore  should  be  deemed 
waived.  The  first  two  paragraphs  of  instruction  7  were 
expressly  excepted  to  on  the  records,  and  error  in  them 
expressely  complained  of  in  the  petition  in  error.  The  brief 
of  plain  tiffs,  in  error  complains  expressly  of  the  first  and 
second  paragraphs  of  this  instruction,  and  on  page  21  of 
that  brief  counsel  expressly  complain  that  it  was  a  ques- 
tion of  law  for  the  court  as  to  whether  or  not  the  facts 
known  to  Maddox,  in  connection  with  the  advice  he  re- 
ceived from  counsel,  constituted  probable  cause  and  a 
justification  of  the  arrest.  This,  surely,  is  an  objection 
to  the  jury's  passing  on  that  question  of  whether  or  not 
these  facts  were  a  justification.  In  our  opinion,  counsel 
are  right  in  claiming  that  whether  or  not  these  facts,  if 
found,  would  constitute  a  justification,  was  a  question  of 
law,  and,  so  far  as  that  question  is  concerned,  the  former 
opinion  should  be  adhered  to,  unless  the  error  is  to  be 
deemed  waived  because  of  the  special  findings  on  pages  9 
and  10  of  the  i-ecord. 

These  special  findings  were  requested  by  the  defendants. 
The  first  is  to  the  effect  that  defendants  did  not  fully  and 
truthfully  state  the  facts  to  their  attorney,  and  did  not  use 
reasonable  diligence  to  ascertain  them.  The  second  an- 
swers "No"  to  a  question  as  to  whether  the  attorney  ad- 
vised the  arrest,  and  whether  defendants  acted  entirely  on 
the  advice.  The  third  says  that  defendants  had  no  reason- 
able cause  to  believe  there  was  danger  that  plaintiff  was 
about  to  leave  the  state  to  avoid  examination. 

Did  these  findings,  and  especially  l^lie  third  one,  submit 
to  the  jury  the  whole  question  as  to  probable  cause  for 
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making  the  arrest?  Is  "reasonable  cause''  to  believe  there 
was  danger  that  Riehmon  would  leave  the  state  to  avoid 
an  examination,  the  same  thing  as  "probable  cause"  to 
procure  his  an-t^st  on  that  ^ound?  It  is  hard  to  dis- 
tinguisli  them.  We  think  the  asking  of  these  findings  left 
the  defendants  no  room  to  complain  of  the  submission  of 
the  whole  question  of  probable  cause  to  the  jury.  The  com- 
plaint made  of  this  instruction  was  chiefly  because  it 
separated  the  defense  of  advice  of  counsel  from  that  of  the 
existence  of  probable  cause,  and  almost  eliminated  the 
whole  matter  of  counsel's  advice.  If  the  first  finding, 
however,  is  sustained  by  the  evidence,  there  is  no  room  for 
protection  on  that  ground.  The  first  finding  expressly 
says  that  a  true  statement  to  counsel  was  not  made,  nor 
reasonable  diligence  used  to  ascertain  the  facts.  If  this 
finding  is  upheld,  there  is  no  longer  any  question  of  advice 
of  counsel  in  the  case.  If  the  findings  are  correct,  afld  the 
evidence  sustains  them,  of  course  the  general  verdict  be- 
comes unimportant,  except  as  to  the  amount  of  damagea. 

These  special  findings  and  their  significance  seem  to 
have  been  overlooked  at  the  former  hearing.  It  is  con- 
ceded that  plaintiff's  arrest  was  procured.  The  jury  has 
here  found  that  the  defendants  did  not  make  a  full  state- 
ment to  the  attorney,  and  did  not  have  reasonable  cause 
to  believe  in  the  truth  of  the  accusation,  and  did  not  make 
n^asonable  investigation  as  to  the  facts,  and  did  not  act 
solely  upon  the  attorney's  advica  No  complaint  is  made 
{IS  to  the  a.sse8sment  of  damages,  and  there  seems  no  ques- 
tion tliat,  if  these  special  findings  are  upheld,  and  there 
was  no  error  in  reaching  them,  the  judgment  diould  be 
affirmed. 

Defendants  insist  that  these  special  findings  asked  by 
them  do  not  have  the  effect  to  submit  to  the  jury  the  whole 
qutnstion  of  probable  cause,  and,  still  more  earnestly,  that 
the  fiudiiijijs  as  to  the  disclosure  to  the  attorney  are  not 
sustainwi  by  the  evidence,  and  that,  in  any  event,  the  facts 
shown  in  the  record  abundantly  establish  probable  caqse 
for  defendants'  action  in  causing  plaintiff's  arrestt 
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As  we  have  concluded  that  the  error  in  the  seventh  in- 
struction must  be  deemed  waived  by  the  submission  of  the 
special  findings,  it  becomes  necessary  to  examine  the  evi- 
dence to  see  if  those  findings  are  supported,  and  whether  it 
shows  probable  cause  for  defendants^  action ;  that  is,  tating 
the  most  favorable  reasonable  construction  for  plaintiflE, 
and  givi<ng  him  the  benefit  of  all  disputed  matters  in  the 
evidence,  does  this  evidence  still  show  a  full  disclosure  to 
the  attorney  and  action  on  his  advice  in  good  faith,  and 
does  the  record  show  probable  cause  for  believing  that 
there  was  danger  plaintiff  would  depart  the  state? 

We  have  gone  somewhat  carefully  over  the  evidence,  and 
we  find  that  the*  vice-president  of  the  bank,  Mr.  Maddox, 
testifies  to  two  conversations  with  plaintiff,  both  of  which 
are  denied  by  the  latter  in  the  terms  stated  by  Maddox.  In 
the  first  Maddox  claims  to  have  been  told  by  Richmon  that 
the  latter  would  never  pay  his  debt  to  the  bank.  This  is 
wholly  denied.  At  a  subsequent  conversation  Maddox 
claimed  to  have  been  told  by  Richmon  that  the  latter  did 
not  care  for  the  judgment,  but  was  going  to  leave  the  state 
as  soon  as  the  replevin  suit  between  his  brother  and  the 
bank  over  some  horses  seized  on  this  claim  was  settled. 
This,  too,  is  denied.  Both  of  these  conversations  were 
among  the  facts  stated  to  counsel  in  getting  his  advice  as 
to  the  institution  of  proceedings  for  the  arrest.  The  wit 
ness  Cross  also  denies  the  statement  attributed  to  him  by 
Maddox  that  plaintiff  was  arranging  to  leave  the  state  by 
a  three  o^clock  train  the  next  morning.  CJounsel  is  not 
justified  on  this  record  in  saying  there  is  no  discrepancy 
in  the  facts  as  stated  by  the  witnesses.  If  these  facts  are 
taken  out,  as  they  must  be  after  the  special  finding,  there 
is  hardly  enough  to  warrant  a  holding  that  what  is  left 
shows  a  reasonable  ground  for  the  arrest  Malice  might 
be  presumed  from  the  want  of  reasonable  cause,  and  also 
from  the  misstating  of  the  facts  which  the  jury  found  had 
taken  place.  We  are  not  prepared  to  say  that  these  find- 
ings are  unsupported  by  the  evidence..  While  it  was  un- 
doubtedly erroneous  for  the  court  to  submit  to  the  jury  the 
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question  whether  the  facts  found  constituted  probable 
cause,  defendants,  having  asked  such  a  finding,  can  not 
complain. 

Defendants  insist  upon  five  points,  which  they  say 
were  not  passed  upon  at  the  former  hearing.  The  first 
is  that  not  only  the  plaintiff's  discharge,  but  the  findings 
of  fact  made  by  the  county  judge,  were  permitted  to  go 
to  the  jury  in  the  present  case,  and  particularly  his  find- 
ing as  to  plaintiff's  non-intention  to  leave  the  state.  The 
county  judge  made  a  finding  that  the  allegations  of  de- 
fendants' affidavit,  that  plaintiff  was  about  to  leave  the 
state,  were  not  sustained  by  sufficient  evidence.  This  find- 
ing was  objected  to  as  not  proper  for  the  jury  to  consider, 
incompetent,  immaterial  and  irrelevant.  The  objection 
was  overruled,  and  the  record  of  the  finding  admitted  "for 
the  purpose  of  showing  that  the  plaintiff  was  acquitted  of 
the  charge  that  he  was  about  to  leave  the  state  to  defraud 
creditors." 

Defendants  cite  Obetmqlte  v.  Johnson^  36  Neb.  772,  as 
showing  that  this  wa^  error:  The  precedent  is  rather  the 
other  way.  In  Ohcnialte  v.  Johnson  the  verdict  of  ac- 
quittal is  held  admissible,  but  an  added  finding  that  the 
complaint  was  without  probable  cause  inadmissible.  Fol- 
lo^^'ing  that  precedent,  the  finding  aa  to  plaintiff's  inten- 
tion to  leave  the  state  to  defraud  his  creditors  would  be 
admissibla  It  would  seem  that  it  was  admissible  to  show 
the  final  termination  of  the  proceedings  in  aid  of  execu- 
tion, if  not  as  pnma  facie  proof  of  want  of  probable  cause. 
Secar  v.  Bahcock,  2  Johns.  (N.  Y.)  203;  Smith  v.  Ege^  52 
Pa.  St.  419. 

A  second  claim  of  error  not  passed  upon  in  the  former 
opinion  is  the  admission  of  proof  of  statements  and  con- 
duct of  plaintiff  which  were  not  shown  to  have  been 
brought  to  defendants'  knowledge  till  the  trial,  and  tended 
to  indicate  that  plaintiff  on  the  night  of  his  arrest  was 
not  intending  to  leave  the  state.  Plaintiff  at  the  trial 
was  aisked  if  on  the  day  of  his  arrest,  or  for  thirty  days 
prior  thereto,  he  had  any  intention  to  leave  the  state  to 
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avoid  an  examination  as  to  his  property.  This  was  ob- 
jected to  as  incompetent,  irrelevant  and  immaterial,  and 
after  the  answer  was  taken  a  motion  was  made  and  over- 
ruled to  strike  it  out  for  the  same  reason.  In  Turner  v, 
O^Bnen,  11  Neb.  108,  testimony  of  plaintifiF,  that  he  acted 
in  good  faith  in  threshing  and  selling  the  wheat  for  the 
larceny  of  which  defendant  had  procured  his  arrest,  was 
excluded,  and  this  court  say  (p.  112)  : 

"The  question  of  Turner's  good  faith  in  threshing  the 
grain  was  not  before  the  jury.  That  he  was  not  guilty  of 
larceny,  the  crime  for  which  he  was  prosecuted,  was 
established  by  his  discharge  by  order  of  the  court  of 
Washington  county  upon  the  failure  of  the  grand  jury  to 
indict  him,  and  no  further  inquiry  on  that  point  was 
necessary  or  proper.  His  method  of  threshing  and  haul- 
ing the  grain,  whether  done  in  an  open  and  public  man- 
ner, as  tending  to  show  the  want  of  good  faith  on  the  part 
of  O'Brien  in  charging  him  with  having  stolen  it,  was 
pertinent  and  proper  to  be  proved,  but  the  secret  intent 
of  Turner  in  threshing  and  removing  the  grain  is  irrele- 
vant in  this  case." 

If  this  is  the  accepted  view  of  the  law  in  this  state, 
then  there  was  manifest  error  in  admitting  this  testi- 
mony, as  well  as  that  of  plaintiff  and  other  witnesses  as 
to  his  arrangement  to  return  to  Miller  the  next  day.  It 
is  not  claimed  that  defendants  had  any  knowledge  of 
these  arrangements. 

The  cases  bearing  on  this  question,  as  to  the  right  of 
plaintiff  in  a  malicious  prosecution  case  to  show  inno- 
cence of  the  charge  brought  against  him  by  defendant, 
are  collected  in  Century  Digest,  vol.  33,  col.  1965.  Many 
of  them  seem  to  be  cases  like  that  of  Caseheer  v,  Rice^  18 
Neb.  203,  in  which  the  defendant  was  chargeable  with 
knowledge  of  the  facts.  Turner  i\  O^Brien^  supra^  cites 
no  authority,  but  seems  to  be  supported  by  Brennan  v, 
Tracy ^  2  Mo.  App.  540;  Fensterinaker  v.  Page,  20  Nev. 
290,  21  Pac.  322;  King  v.  Cohiin,  11  R.  I.  582;  and  ap- 
parently by  Thompson  v.  Beacon  Valley  Rubber  Co.,  56 
51 
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Conn.  493.  It  is  opposed  to  Patterson  v.  Oarlock,  39 
Mich.  447,  a  case  which  cites  no  authority,  and  to  Wine- 
miller  v.  Thrash^  125  Ind.  353,  and  Long  v,  Rogers,  17 
Ala.  540. 

The  reasoning  in  Turner  v.  O'Brien  seems  sound.  The 
general  rule  seems  to  be  that  defendant  can  only  justify 
on  the  facts  known  to  him  when  he  institutes  the  prosecu- 
tion. Cooley,  Torts  (1st  ed.),  ♦183,  pud  cases.  It  would 
seem,  as  long  as  this  is  true,  and  it  is  admitted  even  in 
the  cases  holding  evidence  of  innocence  admissible^  that 
it  is  not  necessary,  and,  as  it  plainly  tends  to  obscure  the 
real  issue  of  malice  and  want  of  probable  cause,  that  the 
rule  of  Turner  v.  O'Brien  should  be  adhered  to,  and  that 
the  admission  of  this  evidence  in  this  case  was  error. 

It  is  complained  that  evidence  was  refused  which 
tended  to  show  that  plaintiflf  was  well  able  to  pay  this 
debt.  We  are  not  cited  to  any  place  in  the  record  where 
such  evidence  was  refused.  In  connection  with  his  al- 
leged refusal  to  pay  in  1897,  proof  of  his  ability  to  do  so 
would  be  material,  but  ability  to  do  so  during  flie  pre- 
vious years  would  hardly  seem  to  furnish  any  inference 
as  to  his  intention  to  leave  the  state  in  January,  1898. 

It  is  urged  that  there  was  error  in  refusing  the  thir- 
teenth instruction  asked  by  defendants.  The  instmctioii 
seems  to  have  been  properly  rejected.  It  told  the  jury 
that  if  the  circumstances  were  such  as  to  indicate  to  a 
discreet  and  prudent  person  that  plaintiff  was  about  to 
depart  from  the  state,  defendants  had  a  right  to  detain 
him.  Of  course,  the  real  question  was  not  whether  plaiQ- 
tiff  had  an  intention  to.  leave  the  state,  but  whether  there 
was  danger  that  he  would  carry  out  such  intention,  re- 
gardless of  citation  to  appear  for  examination  as  to  his 
property.  The  right  to  arrest  is  merely  ancillary  to  that 
of  bringing  the  execution  defendant  before  the  examining 
court.  If  there  was  danger  that  this  could  not  be  done 
without  his  arrest,  then  his  arrest  was  authorized. 

For  error  in  admitting  the  evidence  indicated  it  is 
recommended  that  the  former  judgment  of  reversal  be 
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adhered  to,  and  the  cause  remanded  for  further  proceed- 
ings 

Ktrkpatrick,  O.,  concurs. 

By  the  Court :  Fop  the  reasons  stated  in  the  foregoing 
opinion,  the  former  judgment  of  reversal  is  adhered  to 
and  the  cause  remanded  for  further  proceedings. 

Judgment  of  bbvebsal  adhebed  to. 


Aim>N  D.  White  bt  au  v.  Bessie  Whitney. 

Filed  Apeil  30,  1903.    No.  12,791. 

1.  BJecrtment:   Set-Off.    In  an  action  of  ejectment  an  offset  for  board 

and  maintenance  of  the  plaintiff  by  the  defendants  can  not  prop- 
erly be  introduced;  it  being  pleaded  merely  as  an  account  and 
not  shown  to  have  any  direct  connection  with  plaintiff's  cause  of 
action  for  possession  of  land  and  for  rents  and  profits. 

2.  Motion  to  Strike:    Demubbeb.    Where  a  motion  to  strike  out  such 

matter  on  the  part  of  the  plaintiff  has  been  overruled  by  the  court 
and  exceptions  taken  to  such  action,  the  subsequent  sustaining  of 
a  demurrer  to  the  same  matter  on  the  ground  that  it  does  not 
constitute  a  defense,  is  not  prejudicial  error. 

S.  Grofls-Demand:  Demurbeb:  Remittitub.  Error  in  sustaining  a' 
demurrer  to  an  allegation  of  taxes  paid,  made  by  way  of  cross- 
demand,  is  without  prejudice  where  plaintiff  subsequently  re- 
mits from  the  amount  of  her  recovery  the  full  alleged  amount  of 
such  taxes. 

4.  Demurrer:    Ebbob  Without  Prejudice.     Error  in  sustaining  a  de- 

murrer to  a  counter-claim  for  improvements  in  an  action  for 
rents  and  profits  as  well  as  for  possession  of  land,  is  without 
prejudice  where  it  appears  from  the  record  that  all  such  im- 
provements were  permitted  to  be  shown  to  the  jury  under  the 
name  of  necessary  repairs,  and  the  jury  were  instructed  to  allow 
a  reduction  of  damages  in  the  amount  of  all  necessary  repairs. 

5.  Instruction:   Pleading.    The  fact  tjiat  the  jury  were  told  that  an 

''equitable  right"  would  be  no  defense  against  a  "legal  right"  of 
the  plaintiff,  if  it  was  found  that  she  had  one,  is  not  prejudicial 
error  where  no  equitable  right  to  the  premises  is  either  pleaded 
Qr  offered  to  b^  proved, 
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An   instruction   which   tells  the  jury  that  they 


shall  allow  "rental  value"  of  the  premises  as  "damagee  for  with- 
holding possession"  is  not  prejudicial  error,  although  the  petition 
of  plaintiff  makes  no  claim  for  any  damage  aside  from  rents, 
issues  and  profits. 

Error  to  the  district  court  for  Boone  county:  Jambs 
N.  Paul,  District  Judge.    Affirmed. 

James  W.  Hamilton  and  Henry  E.  Maxwell^  for  plain- 
tiffs in  error. 

/.  J.  Dunn  and  H.  C.  Tail,  contra. 

Hastings,  0. 

This  is  an  action  in  ejectment  Each  defendant  below 
brings  error  in  eighty-one  assignmenta  Fortunately  it  is 
not  necessary  to  consider  each  of  these  separately.  The 
first  two  briefs  filed  on  behalf  of  the  defendants  complain 
only  of  error  in  sustaining  demurrers  to  the  second,  third 
and  fourth  para^^rraphs  of  the  answer,  and  of  error  in  giving 
the  tenth  instruction,  to  the  effect  that  if  the  jury  should 
find  the  plaintiff  was  entitled  to  the  premises  she  would 
l)e  entitled  also  to  damages  for  their  withholding  from  the 
death  of  her  mother,  and  that  the  measure  of  such  damages 
would  be  the  rental  value  of  the  premises,  less  whatever 
was  actually  necessary  to  keep  the  premises  in  a  good  and 
liabitable  condition ;  that  any  amount  necessarily  paid  for 
repairs  should  be  do<lucted,  and  also  any  money  shown  to 
have  been  paid  to  the  plaintiff  during  her  minority,  if  it 
liad  been  assented  to  and  allowed  by  her  since  she  became 
of  age,  and  also  such  sums  as  had  been  paid  to  her  since 
she  became  of  age  on  account  of  the  property. 

In  a  third  and  snpplc^mental  brief  error  is  claimed  also 
in  instruction  numbertnl  4,  to  the  effect  that  this  action  in 
ejectment  related  only  to  legal  and  not  equitable  rights, 
Und,  if  plaintiff  had  a  legal  right,  no  e<iuitable  right  in  the 
defendant  would  bar  her  recovery.  It  is  claimed  that  this 
instruction,  together  with  instruction  numbered  10,  pre- 
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clnded  the  jury  from  making  any  allowance  in  their  ver- 
dict as  to  damages  for  the  fact  that  plaintiff  resided 
with  the  defendants  on  this  property  from  February, 
1892,  until  September,  1895.  It  is  contended  that  the 
instruction  must  have  operated  to  the  prejudice  of  de- 
fendants* 

It  is  conceded  by  the  defendants  that  so  far  as  concerns 
the  possession  of  the  property,  the  verdict  is  right;  that 
it  was  plaintiff's  land  and  that  she  was  entitled,  to  re- 
cover it.  In  her  petition  she  had  asked,  not  only  for  the 
land,  but  for  rents  and  profits  from  February  8,  1892,  to 
the  commencement  of  the  action,  in  the  sum  of  |1,150. 
The  petition  was  filed  January  6,  1900.  The  claim  was 
for  the  use  of  these  premises  from  the  death  of  plaintiff's 
mother.  It  is  not  denied  that  plaintiff  did  reside  with 
the  defendants  upon  this  property  from  Februarj',  1892, 
until  some  time  in  September,  1895.  The  property  seems 
to  have  been  the  homestead  of  plaintiff's  mother.  De- 
fendants are,  the  half  sister  of  plaintiff,  and  the  sister's 
husband.  They  were  apparently  living  with  the  mother 
upon  the  property  at  the  time  of  the  mother's  death,  and 
continued  to  live  there  with  the  plaintiff  for  something 
over  three  years. 

The  answ^er  of  the  defendants  denied  all  of  the  plain- 
tiff's allegations,  and  set  out  as  a  "cross-demand,"  that 
on  or  about  February  8,  1892,  they  were  left  in  possession 
of  the  premises  described  in  the  petition,  by  the  death  of 
plaintiff's  mother,  who  had  up  to  that  time  occupied  it 
as  a  homestead;  that  the  defendants  from  that  time  for- 
ward controlled  and  used  the  property;  that  plaintiff 
was  her  father's  only  child,  and  at  that  time  was  between 
13  and  14  years  of  age;  that  she  continued  to  reside  with 
the  defendants,  and  was  supported  and  maintained  by 
them  until  March,  1898;  that  during  that  time  the  de- 
fendants furnished  plaintiff  maintenance,  care  and  sup- 
port of  the  value  of  |1,825,  which  she  promised  to  repay 
them,  but  no  part  of  which  has  been  i)aid.  This  was  the 
second  paragraph,  and  to  which  a  demurrer  was  filed  and 
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(Sustained.  The  third  paragraph  alleges  the  pajmeaoit  of 
all  the  taxes  and  assessments  levied  and  assessed  against 
the  property  from  1892,  to  the  amount  of  f  110,  and  that 
no  part  has  been  repaid.  The  demurrer  was  sustained 
to  this  paragraph  also.  The  fourth  paragraph  allies 
that  they  kept  the  property  in  repair  and  made  such  im- 
provements thereon  as  were  necessary,  and  in  making  such 
repairs  and  improvements  had  expended  $625,  and  that 
they  were  of  the  reasonable  value  of  $625,  and  no  part 
thereof  had  been  paid.  A  demurrer  to  this  was  also 
sustained.  The  plaintiff  moved  to  strike  out  paragraphs 
2,  3  and  4  from  the  answer,  on  the  ground  that  they  pre- 
sented questions  which  could  not  properly  be  tried  in 
(connection  with  plaintiff's  right  of  possession.  Before 
the  motion  was  ruled  upon,  an  amended  answer  was  filed, 
not,  however,-  differing  very  materially  from  the  former 
one,  but  merely  adding  some  allegations  that  the  im- 
provements placed  upon  the  property  were  placed  there 
in  the  belief  of  the  ownership  of  an  interest  in  it  by  Viola 
White,  defendant.  The  same  day  the  motion  was  over- 
ruled, the  demurrers  were  filed  to  these  paragraphs  2,  3 
and  4,  which  were  sustained,  as  above  stated.  The  jury 
returned  a  verdict  in  favor  of  the  plaintiff  for  the  pos- 
session of  the  premises,  and  for  $900  damages.  Motion 
for  new  trial  was  filed  on  the  ground  that  the  verdict  was 
not  sustained  by  the  evidence;  was  contrary  to  law;  dam- 
ages were  excessive;  error  in  the  instructions  by  the  coort; 
error  in  refusing  instructions ;  and  error  in  sustaining  the 
demurrers  to  paragraphs  2,  3  and  4  of  the  answer.  One 
hundred  and  ten  dollars  of  the  damages  were  remitted 
because  of  the  alleged  payments  of  taxes  and  assessments, 
and  judgment  entered  for  the  recovery  of  the  premises 
and  the  $790. 

The  question  is,  substantially,  as  to  the  right  to  present 
the  defense  of  the  furnishing  of  care,  support  and  main- 
tenance of  the  plaintiff  during  the  years  from  1892  to 
1898  as  an  offset  or  counter-claim  to  plaintiff's  demand 
for  rents. 
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The  matter  of  taxes  seema  sufficiently  covered  by  the 
remittitur.  The  question  as  to  permanent  improvements 
can  be  settled  in  a  subsequent  proceeding,  and  the  costs 
of  necessary  repairs  the  jury  were  instructed  to  deduct 
in  determining  the  rents  and  profits. 

Counsel  for  defendants  are  not  contending  that  they 
are  entitled  to  a  recovery  in  this  action,  but  they  do  claim 
that  defendants  are  entitled  to  set  oflf  against  plaintiflf's 
claim  for  rents  and  profits,  contract  indebtedness  which 
they  held,  as  they  allege,  against  the  plaintiff.  They  urge 
in  the  first  place  that  this  question  a^  to  the  right  to 
offset  could  not  be  raised  by  demurrer,  and  that  it  not 
being  otherwise  raised  was  waived.  We  are  not  able  to 
take  this  position.  The  plaintiff  promptly  raised  the 
question  of  the  propriety  of  trying  defendants'  claim  for 
support  and  maintenance  in  this  action  by  moving  to 
strike  it  from  the  answer.  This  motion,  as  we  have  seen, 
was  overruled.  To  that  overruling  the  plaintiff  excepted, 
and  the  question  was  raised  again  by  demurrer,  and  in 
that  form  was  sustained  by  the  court.  If  one  who  is  sued 
in  ejectment  may  not  set  up  a  contract  claim  by  way  of 
set-off  against  the  plaintiff's  claim  for  rents  and  profits, 
this  action  of  the  trial  court,  while  perhaps  irregular, 
must  be  held  to  be  error  without  prejudice.  The  plaintiff 
had  raised  the  question  and  was  not  assenting  to  any 
waiver  of  her  rights  in  this  respect. 

The  defendants  contend,  citing  the  case  of  Seibert  v. 
Baxter^  36  Kan.  189,  12  Pac.  934,  that  the  claim  for  rents 
and  profits  in  an  action  of  ejectment  must  be  held  to  be 
an  action  sounding  in  contract  and  not  in  tort  As  the 
Kansas  court  say  (p.  191)  i  "We  think  the  action  for 
rents  and  profits  must  be  treats  as  one  based  upon  an 
implied  contract."  \t  titerefore  applies  the  three  years' 
statute  of  limitations,  whereas,  if  it  were  a  proceeding  in 
trespass,  the  limitation  would  be  two  years.  They  also 
cite  Holmes  v.  Davis,  19  N.  Y.  488,  495,  saying  that  the 
measure  of  damages  in  this  class  of  cases  is  the  same  as 
would  prevail  in  assumpsit  for  use  and  occupation.    They 
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also  cite  Sedgwick  &  Wait,  Trial  of  Title  to  Land  (2d 
ed.),  sec.  649,  as  saying  that  this  action,  recovery  of 
mesne  profits  in  ejectment,  has  been  divested  of  many  of 
the  peculiarities  of  an  action  of  trespass;  that  it  has 
acquired'  the  characteristics  of  an  action  ex  contractu; 
and  also  Newell,  Ejectment^  page  609,  as  saying:  "The 
action  (for  mesne  profits)  is  no  longer  treated  as  sound- 
ing in  tort,  but  rather  as  one  founded  upon  an  implied 
contract."  We  suppose,  however,  that  it  is  an  established 
doctrine  in  this  as  in  most  of  the  other  states,  that  as- 
sumpsit for  use  and  occupation  of  land  only  arises  where 
the  relation  of  landlord  and  tenant  has  been  created 
either  expressly  or  by  implication.  iSkinner  v.  Skinner, 
38  Neb.  756. 

In  Janoiu)h  v.  Pence,  3  Neb.  (Unof.)  867,  the  second 
point  in  the  syllabus  is  as  follows:  "Assumpsit  for  use 
and  occupation  is  founded  upon  a  contract  creating  a 
tenancy,  and  will  only  lie  where  the  relation  of  landlord 
and  tenant  exists." 

As  the  relation  of  landlord  and  tenant  is  expressly 
]<*gatived  in  the  action  of  ejectment,  and  it  is  a  wrongful 
withholding  which  is  recovered  for,  it  would  seem  impos- 
sible to  hold  that  the  claim  for  mesne  profits  in  such  an 
action  sounds  in  contract.  It  does  not  seem  to  us  desir- 
al)le  that  the  action  for  the  recovery  of  real  estate  should 
he  complicated  with  a  general  settlement  of  accounts  be- 
tween the  parties.  The  question  of  the  right  of  possession 
of  real  estate  is,  under  our  law,  treated  as  so  peculiarly 
and  solely  for  a  jury,  that  the  statute  has  provided  that 
(»ach  case  may  be  twice  submitted  to  that  tribunal.  That 
alone  would  seem  to  be  sufficient  to  raise  a  somewhat 
broad  distinction  between  actions  of  ejectment  and  ordi- 
nary actions  on  contract.  The  fact  ^hat  the  question  of 
mesne  profits  may  be  joined,  and  for  its  joinder  an  express 
provision  is  made,  would  seem  impliedly  to  exclude  from 
this  action  any  contest  over  general  matters  such  as  may 
be  raised  by  claims  of  set-oflF.  The  whole  question  of  setr 
off  and  counter-claim  is  one  of  statute,  and  r^ulated  by 
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statute.    Davis  v.  Morton^  Oalt  d  Co.^  4  Bush  (Ky.)  442, 
96  Am.  Dec.  309. 

We  do  not  think  that  section  104  of  the  Code  of  Civil 
Procedure,  in  providing  that  set-off  should  only  be  pleaded 
in  an  action  founded  on  contract,  meant  to  include  the 
claim  for  mesne  profits  in  ejectment  among  the  actions 
on  contract.  Counsel's  citations  from  text  writers  and 
opinions  as  to  the  extent  to  which  it  is  simulated  to  a 
claim  ex  contractu  only  serve  to  emphasize  to  our  minds 
the  fact  that  it  is  in  truth  an  action  of  another  kind. 
Counsel  urge,  however,  that  in  any  event  this  defense 
must  be  entertained  as  a  counter-claim.  In  their  brief 
counsel  support  this  only  by  general  expressions  taken 
from  cases  relating  to  widely  different  matters,  such  as 
a  counter-claim  for  waste  against  a  mortgagee  in  pos- 
session. An  examination  of  the  answer  reveals  merely 
that  the  claim  is  set  up,  together  with  the  fact  of  pos- 
session of  the  premises  after  the  mother's  death.  That 
the  maintenance  and  support  of  plaintiff  was  in  any  way 
connected  with  the  possession  of  the  property  is  not 
pleaded.  From  the  answer  itself  it  could  not  be  learned 
even  that  the  parties  at  any  time  after  the  mother's  death 
resided  on  the  land.  It  merely  appears  that  defendants 
were  residing  there  at  the  mother's  death,  and  that  plain- 
tiff resided  with  them  and  was  supported  by  them  till 
1898.  From  the  evidence  it  appears  that  she  was  on  the 
premises  till  1895.  It  seems  clear,  however,  that  there  is 
nothing  in  this  answer  which  shows  this  claim  for  |1,825 
for  support  to  arise  out  of  the  holding  possession  of  this 
land,  or  to  be  connected  with  it,  except  as  it  was  held  by 
the  same  parties.  We  think,  therefore,  that  the  trial  court 
was  right  in  refusing  to  consider  this  claim  for  mainte- 
nance, and  if  it  did  so  somewhat  irregularly,  by  sustaining 
a  demurrer  to  it  as  a  defense,  its  action  should  be  still 
upheld,  as  well  as  its  refusing  to  admit  evidence  relating 
to  this  claim.  That  the  allegations  as  to  taxes  paid  were 
a  good  defense,  pro  tanto,  to  the  claim  for  rents  and 
profltfly  there  is  no  doubt    As  before  stated,  the  plaintiff 
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finally  admitted  thenr  by  remitting  the  full  amount  of 
them  as  alleged  from  her  recovery  of  damages.  The  error 
in  sustaining  the  demurrer  seems  to  have  been  cured  by 
such  action. 
The  fourth  answer  and  cross-demand  was  as  follows: 
"That  for  further  answer  and  by  way  of  cross-demand 
against  the  plaintiff  the  defendants  allege  that  during  the 
time  they  supported,  maintained,  educated  and  cared  for 
the  plaintiff  in  their  home  and  up  to  the  present  time,  and 
during  the  time  said  Viola  White  has  owned  said  un- 
divided interest  in  said  property  as  aforesaid,  while  they 
have  controlled  and  used  said  property,  as  alleged  in  par- 
agraph 2  hereof,  they  have  kept  said  property  in  repair, 
and  made  such  improvements  thereon  as  were  necessary 
for  tlie  enjoyment  and  use  of  the  property,  and  in  making 
such  necessary  repairs  and  improvements  they  have  ex- 
pended on  the  property  the  sum  of  six  hundred  twenty- 
five  ($625)  dollars,  and  the  same  were  and  are  of  the 
reasonable  value  of  that  sum,  and  were  made  in  good  faith, 
and  in  reliance  on  such  ownership  of  said  defendant  Viola 
White,  and  no  part  thereof  has  been  repaid  to  the  de- 
fendants." 

The  evidence  discloses  that  no  permanent  improvements, 
aside  from  what  are  by  defendants  described  as  reason- 
able repairs,  were  made  after  the  mother^s  death.  The 
evidence  as  to  these  repairs  seems  to  have  been  fully  taken, 
presumably,  under  the  denial  of  rents  and  profits,  and  as 
going  to  reduce  their  amount  Probably  defendants  would 
be  entitled  to  counter-claim  for  improvements  as  against 
plaintiflf's  claim  for  rents  and  profits.  Plaintiflf  claims 
that  the  relief  given  under  the  occupying  claimant's  act 
(Compiled  Statutes,  ch.  63,  Annotated  Statutes,  1025»- 
10269)  is  exclusive.  No  authority  is  cited  as  to  this  point 
by  either  party,  and  in  such  investigation  as  we  have  been 
able  to  give  it,  we  do  not  find  a  decision  directly  in  point 
The  weight  of  modern  authority,  however,  seems  to  be  in 
favor  of  the  allowance  of  a  counter-claim  for  improve- 
ments in  actions  for  mesne  profits  at  common  law.     17 
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Century  Digest,  col.  2600.  It  seems  pretty  clear  that  the 
right  to  offset  improvements  against  rents  and  profits  ex- 
ists independently  of  statute.  Porter  v.  Doe,  10  Ark.  186. 
The  occupying  claimant's  law  is  not  in  terras  exclusiva 
As  to  any  pre-existing  right,  it  should  be  held  cumulative, 
unless  a  contrary  intention  is  apparent.  Keith  v.  Tilford, 
12  Neb.  271.  We  think,  therefore,  that  the  trial  court  was 
in  error  in  sustaining  the  demurrer  to  this  part  of  the 
answer.  It  does  not  seem,  however,  that  the  judgment 
should  be  reversed  on  thi^  ground.  The  trial  court  seems 
to  have  admitted  all  the  evidence  as  to  the  changes  and 
improvements  made  during  the  plaintiff's  ownership  as 
being  ne(?essary  repairs,  and  so  going  to  reduce  the  net 
rents.  The  defendants,  therefore,  got  the  benefit  of  them 
in  proof.  They  would  be  still  entitled  to  set  them  up  under 
the  occupying  claimant's  act^  if  they  can  show  tliey  fairly 
come  within  it,  and  were  not  to  be  considered  simply  as 
repairs.  The  record  seems  to  establish  that  the  error  in 
refusing  them  to  be  pleaded  and  proved  as  a  formal  coun- 
ter-claim was  not  prejudicial  to  defendant  They  are  all 
allied  as  necessary  to  the  use  of  the  premises,  and  the 
jury  were  told  to  allow  all  such  in  reduction  of  damages. 
Defendant  White  swears  to  about  f300  or  $400  wortii  of 
such  repairs,  including  fences  and  outbuildings. 

It  remains  to  consider  the  alleged  errors  as  to  the  two 
instructions.  The  fourth  one,  which  is  complained  of  in 
the  supplemental  brief  of  defendants,  is  as  folloT^^ : 

"The  jury  are  instructed  that  in  an  action  of  ejectment, 
it  is  only  the  legal  rights  of  the  parties,  as  distinguished 
from  their  equitable  rights,  that  the  jury  have  a  right  to 
consider.  In  this  case,  if  the  plaintiff  shows  a  legal  title  to 
the  premises  in  controversy,  as  explained  in  the  following 
instructions,  then  no  equitable  rights  of  defendants  will 
bar  the  plaintiff's  right  of  recovery.*^ 

In  our  opinion  the  abstract  error  in  this  instruction,  of 
saying  that  an  equitable  right  would  be  no  defense  to  the 
action,  can  not  have  produced  harm,  because  no  equitable 
defense  existed.     Some  attempt  was  made  to  prove  an 
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adoption  of  Viola  White  by  plaintiflf's  father,  and  so  to 
show  a  right  of  defendant.  It  did  appear  that  Mrs.  White 
was  brought  up  in  Dr.  Whitney's  family,  and  passed  as  his 
daughter  and  under  his  name,  and  was  considered  and 
treated  in  the  family  as  a  full  sister,  but  no  legal  adoption 
was  shown,  and  plaintiff's  right  to  the  land  is  now  eon- 
ceded. 

It  is  insisted  that  because  the  court  did  not  define  an 
"equitable  right,"  we  are  at  liberty  to  presume  that  the 
jury  assumed  that  it  meant  such  reduction  of  damages 
as  would  result  from  the  fact  that  plaintiff  lived  and  was 
supported  in  defendant's  family  on  these  premises  from 
February,  1892,  to  September,  1895.  But  we  have  con- 
cluded that  the  boarding  and  maintenance  of  plaintiff 
by  defendants  in  the  manner  alleged  can  not  properly 
come  into  this  action.  There  is  neither  allegation  nor 
proof  of  any  joint  possession.  The  premises  were  occupied 
by  defendants  and  their  family,  of  \\4iom  plaintiff,  then  a 
child  not  quite  14,  was  one.  Defendant  Alton  D.  White 
testifies  fully  to  his  own  entire  control  of  the  premises  dur- 
ing the  whole  time.  It  seems  hardly  possibly  that  any 
harm  was  done  by  telling  the  jury  that  an  "equitable 
right"  would  be  no  defense  where  none  is  claimed  to  exist 

The  remaining  error  of  w^hich  complaint  is  made  is  the 
giving  of  instruction  numbered  10,  as  follows : 

"You  are  also  instructed  that  if  you  find  from  the  evi- 
dence in  this  case  that  the  said  Bessie  Whitney  was  the 
OT^Tier  of  the  premises  described  in  said  plaintiff's  petition, 
and  that  she  was  entitled  to  the  possession  of  the  same, 
and  that  said  premises  have  been  wrongfully  detained 
from  her,  then  the  said  Bessie  Whitney  would  be  entitled 
to  recover  damages  for  the  wrongful  withholding  of  said 
premises  from  her  possession  from  the  date  of  the  death 
of  her  mother,  provided  you  find  from  the  evidence  that 
said  property  had  been  wrongfully  kept  from  her  posses- 
sion by  the  defendants,  and  that  the  measure  of  such  dam- 
ages would  be  the  fair  rental  value  of  said  premises  less 
whatever  was  actually  necessary  in  the  way  of  expenses 
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to  keep  said  proi)erty  in  good  habitable  condition;  and  if 
yon  should  find  from  the  evidence  that  there  had  been 
expenditures  by  the  defendants  in  this  case,  for  the  keep- 
ing of  said  premises  in  repair,  then  you  would  deduct  that 
amount  from  the  amount  of  damages,  you  would  also  de- 
duct from  the  amount  of  her  damages  such  amount  of 
money,  if  any  has  been  shown  to  have  been  paid  to  the 
plaintiff  during  her  minority,  if  the  same  has  been  as- 
sented to  and  been  allowed  by  her  since  she  has  become  of 
age,  and  also  such  sums  as  have  been  paid  her  since  she 
has  become  of  age,  if  you  should  find  from  the  evidence 
that  any  such  have  been  paid  her,  for  the  damages  of  the 
alleged  wrongful  withholding  of  said  property." 

It  is  objected  to  this  instruction  that  whereas  the  stat- 
ute allows  the  joinder  by  plaintiif  in  this  action  of  a  claim 
for  "damages  for  withholding  the  same  and  the  rents  and 
profits  of  the  same,"  that  no  "damages  for  witliholding" 
were  claimed,  but  only  rents  and  profits;  that  in  submit- 
ting the  question  of  "damages"  at  all,  the  trial  court  was 
in  error.  It  is  conceded  that  it  gives  as  the  measure  of 
such  damages  the  rental  value,  but  the  fact  that  it  is  de- 
nominated "damages  for  withholding"  is  urged  as  pre- 
judicial. Counsel  do  not  explain,,  and  we  are  unable  to 
see,  how  it  affected  the  amount  of  the  verdict  that  the 
trial  court  used  one  name  instead  of  another,  if  it  gave 
the  true  rule.  No  proof  had  been  attempted  as  to  any 
damages,  except  "rental  value,"  and  the  jury  were  told  to 
allow  nothing  more. 

The  other  objection  is  more  serious.  It  is  that  the  in- 
struction should  have  permitted  the  jury  to  deduct  the 
value  of  improvements,  as  well  as  needed  repairs.  As  we 
have  before  indicated,  in  passing  on  the  action  of  the  court 
in  sustaining  the  demurrer,  we  think  this  claim  is  sound. 
We  rei)eat,  however,  that  all  the  evidence  was  submitted 
as  showing  "necessary  repairs";  that  the  occupying  claim- 
ant's act  is  still  available  to  defendants,  if  they  have  any 
permanent  improvements  to  tlieir  credit.  We  have  not 
reached  this  conclusion  without  a  good  deal  of  hesitation, 
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as,  in  our  opinion,  the  defendants  should  have  been  per- 
mitted to-prove  their  repairs  and  improvements  as  a  coun- 
ter-claim, if  they  so  desired,  and  it  was  error  to  refuse  to 
let  them  do  so.  They  did,  however,  finally  introduce  their 
proof  in  reduction  of  rents,  and  we  think  the  record  shows 
they  were  not  prejudiced  by  the  ruling.  There  is  no  claim 
that  the  verdict  is  not  within  the  evidence. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  affirmed. 

KiRKPATRicK  and  LoBiNGiBR,  CO.,  concur. 

By  the  Court :   For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

AFFIRMEDi 


Bee  PuiJusHiNG  Company  bt  at^  v.  George  W.  Shields.* 

Filed  April  80,  1903.    No.  12.502. 

1.  Libel:    Libkrtt  or  Press.     The  liberty  of  the  press  Is  no  more 

sacred  than  the  liberty  of  speech;  what  a  man  may  write  with 
impunity  he  may  speak  with  impunity. 

2.  Privilege.     An   occasion   of   privilege   will   not   justify   false   and 

groundless  imputations  of  wicked  motives  or  of  crime  against 
public  officials  in  the  performance  of  their  duty. 

3.  Liberty  of  Press:   Limitation.    While  the  conduct  of  such  officials 

is  open  to  criticism,  a  line  must  be  drawn  between  hostUe 
criticism  upon  public  conduct  and  the  imputation  of  bad  motives 
or  of  criminal  offenses  to  officials. 

4.  Malice:   Evidence.    In  an  action  for  libel,  evidence  of  other  publica- 

tions in  the  same  paper  containing  substantially  the  same  im- 
putation as  that  sued  upon,  whether  made  before  or  after  the 
latter,  or  even  after  suit  brought,  may  be  admitted  in  evidenoe 
for  the  purpose  of  proving  malice  in  the  publication  sued  on. 

5.  Damage:    Evidence.     Evidence   of  the   extensive   circulation  of  a 

paper,  in  which  an  alleged  libel  is  published,  may  be  admitted 
for  the  purpose  of  showing  the  extent  of  the  Injury. 

6.  Exclusion  of  Evidence.     Action  of  the  trial   court  in   eEzclndlng 

evidence  examined,  and  approved. 


*  Rehearing  denied.    See  opinion,  p.  759,  post. 
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7.  ConBtructlon  of  Language  of  Article:    Question  fob  Jury.    Held, 

Proper  to  submit  to  the  Jury  whether  or  not  the  language  con- 
tained in  the  article  sued  upon,  when  fairly,  construed,  amounted 
to  a  charge  of  bribery  and  malfeasance  in'  office  against  the 
plaintiff. 

8.  Lostructions:     Instructions  examined,  and   held   favorable  to  the 

plaintiff  in  error. 

9.  Damages:    Amount. of  damages  awarded  held  not  excessive. 

Error  to  the  district  court  for  Douglas  county :  Will- 
iam W.  Keysor,  District  Judge.    Affirmed. 

Edward  W.  Simeral  and  W.  J.  Connelly  for  plaintiffs  in 
error. 

William  F.  Ourley  and  Ed  P.  Smithy  contra. 

OLDIIAIVr,  O. 

On  the  7th  day  of  April,  1899,  there  appeared  as  an 
editorial  in  the  Oniaha  Evening  Bee^  the  following  article: 

"It  is  announced  by  the  official  organ  of  the  gamblers' 
gang  that  County  Attorney  Shields  has  complaints  sup- 
ported by  irrefutable  evidence  that  would  convict  some 
sixty  owners  of  gambling  devices  who  have  been  operating 
in  South  Omaha,  but  that  he  will  not  prosecute  the  crim- 
inals on  condition  that  they  offend  no  more.  Is  this  not 
a  beautiful  state  of  affairs  for  a  reform  county  attorney? 
It  is  reliably  stated  that  the  evidence  has  been  at  hand  for 
weeks,  that  protected  gambling  was  going  on  unmolested 
in  South  Omaha,  but  the  county  attorney  would  not  inter- 
fere until  after  election,  out  of  apprehension  that  he  might 
injure  the  chance  of  popocratic  candidates.  Now  he  openly 
proposes  to  pigeonhole  the  complaints  and  the  evidence  in 
deference  to  the  interests  of  the  gang.  If,  as  is  commonly 
reported,  the  South  Omaha  gamblers  had  to  put  up  liber- 
ally for  protection  to  run,  how  much  have  they  had  to  put 
up  to  secure  immunity  from  prosecution  by  Mr.  Shields?'^ 

The  same  article  reapi>eared  in  both  the  morning  and 
evening  editions  of  the  Bee  of  April  8,    Shortly  thereafter 
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a  suit  for  libel  was  commenced  by  the  plaintiff  in  the 
lower  court  against  the  Bee  Publishing  Company,  and 
Edward  R<xsewater  and  Victor  Rosewater,  editors  of  the 
Bce^  on  account  of  the  publication  of  this  article.  An 
answer  was  filed  to  plaintiff's  petition  by  the  several  de- 
fendants, in  which  they  admitted  the  publication  of  the 
article,  but  alleged,  in  substance,  that  it  -was  a  privileged 
communication,  published  in  good  faith  and  v^ithout 
malice.  The  answer  failed  to  allege  that  the  charges  con- 
tained in  the  publication  were  true.  After  the  evidence  had 
been  taken  in  the  case,  the  suit  was  dismissed  as  to  Edw-ard 
Rosewater,  and  a  verdict  was  returned  by  the  jury  in  favor 
of  plaintiff  and  iagainst  the  other  defendants  in  the  sum 
of  |f2,r):i0.  There  was  judgment  on  the  verdict,  and  de- 
fendants bring  error  to  this  court 

The  first  question  with  which  we  are  confronted  is  as  to 
the  character  of  the  article  sued  on;  whether  it  is  a  strictly 
privileged  communication,  a  communication  of  qualified 
privilege,  or  whether  it  is  libelous  per  se.  The  court  below 
treated  the  article  as  a  publication  of  qualified  privilege, 
and  cast  the  burden,  upon  the  plaintiff  of  showing  express 
malice;  and  for  this  purpose  admitted  in  evidence  subse- 
quent publications  contained  in  the  same  paper,  referring 
back  to  the  article  in  issue  for  the  puri)ose  of  showing 
malice  in  the  original  publication.  To  this  ruling  com- 
plaint is  made  in  the  brief  of  plaintiffs  in  error;  their  con- 
tention being  that  the  article  is  one  of  absolute  privilege, 
and  that  the  sul>sequent  articles  referring  back  to  it  were 
likewise  privileged  and,  consequently,  not  admissible  in 
evidence  for  the  purpose  of  showing  malice. 

In  the  law  of  libel  and  slander  there  is  clearly  rect^nissed 
two  classes  of  privileged  communications.  One  class  is 
absolutely  privileged  and  can  not  be  made  the  foundation 
of  an  action  for  libel  or  slander.  Of  this  class  is  a  com- 
munication between  attorney  and  client,  husband  and  wife, 
parent  and  child,  physician  and  patient,  priest  and  con- 
fessor, and  those  necessarily  occupying  such  a  confidential 
relation  to  each  other  that  public  policy  demands  that  the 
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communications  between  them,  while  such  relation  exists, 
be  held  absolutely  sacred.  This  privilege  is  protected,  not 
on  account  of  the  contents  of  the  communication,  but  on 
account  of  the  relation  existing  between  the  parties  be- 
tween whom  the  communications  pass.  Vogel  v.  Gruaz^ 
110  U.  S.  311.  We  think  it  is  apparent  that  no  such  con- 
fidential relationship  exists  between  the  publishers  of  a 
newspaper  and  its  numerous  readers  as  to  grant  absolute 
immunity  for  anything  that  may  be  published  in  its  col- 
umns. In  fact  counsel  for  plaintiffs  in  error  do  not  rest 
their  contention  on  the  ground  of  a  confidential  relation- 
ship existing  between  the  publishers  of  the  paper  and  the 
reading  public  in  general,  but  rather  on  the  ground  that 
the  editorial  complained  of  was  a  legitimate  criticism  of  the 
conduct  of  a  public  officer  in  the  discharge  of  his  duties, 
and  as  such  it  was  a  proper  exercise  of  the  liberty  of  the 
press. 

It  is  declared  in  section  5,  article  1,  constitution  of  Ne- 
braska: 

"Every  person  may  freely  speak,  write,  and  publish  on 
all  subjects,  being  responsible  for  the  abuse  of  that  liberty ; 
and  in  all  trials  for  libel,  both  civil  and  criminal,  the  truth 
when  published  with  good  motives,  and  for  justifiable  ends, 
shall  be  a  sufflcent  defense." 

It  is  well  to  notice  that  the  liberty  of  speech  and  press 
are  guaranteed  alike  in  this  section  of  the  bill  of  rights; 
that  which  a  man  may  write  with  impunity,  he  may  speak 
with  impunity ;  what  may  be  published  in  the  columns  of 
a  newspaper  may  be  proclaimed  from  the  hustings,  the 
pulpit,  or  the  lecture  platform ;  that  the  liberty  of  the  press 
is  and  should  be  no  more  sacred  than  the  liberty  of  speech. 
While  the  liberty  of  each  is  a  sacred  right  dear  to  the 
hearts  of  an  entire  Anglo-Saxon  civilization,  yet  the  law- 
makers and  the  framers  of  constitutions  have  all  realized 
that  liberty  in  the  exercise  of  any  natural  right  when  un- 
restrained by  law  leads  to  licentiousness,  and  have  there- 
fore wisely  provided  that  any  one  exercising  the  liberty  of 
speech  or  of  the  press  within  this  state  shall  be  held  re- 
62 
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sponsible  for  an  abuse  of  such  privilege.  It  is  unquestion- 
ably the  right  of  the  press  to  freely  discuss,  criticise  or 
comment  fairly  upon  the  acts  or  omissions  of  a  public  ofB- 
cer  of  the  county,  state  or  nation ;  but  it  is  not  permitted, 
under  the  guise  of  criticising  official  acts,  to  maliciously 
defame  the  character  of  an  official.  The  rule  with  refer- 
ence to  this  right  is  well  defined  by  the  supreme  court  of 
Pennsylvania,  in  the  case  of  ^ee6  v.  Hope,  111  Pa.  St  145, 
when  it  says : 

^^An  occasion  of  privilege  will  not  justify  fklse  and 
groundless  imputations  of  wicked  motives  or  of  ciima 
The  conduct  of  public  officers  is  open  to  criticism,  and  it  is 
for  the  interest  of  society  that  their  acts  may  be  freely 
published  with  fitting  comments  and  strictures.  But  a  line 
must  be  drawn  between  hostile  criticism  upon  public  con- 
duct and  the  imputation  of  bad  motives,  or  of  criminal 
offenses,  where  such  motives  or  offences  can  not  be  justly 
and  reasonably  inferred  from  the  the  conduct" 

If,  then,  we  treat  the  article  in  controversy  as  one  of 
special  privilege,  because  of  the  fact  that  it  was  a  comment 
upon  the  acts  of  a  public  official,  it  was  still  actionable, 
unless  true  and  published  with  good  motives  and  for  justi- 
fiable ends.  As  before  stated,  the  court  below  was  of  the 
opinion  that  the  article  was  privileged  to  such  an  extent 
as  to  require  the  plaintiff  to  show  malice  in  its  publication, 
and  for  this  purpose  admitted  subsequent  articles  imme- 
diately following  the  publication  sued  upon  and  referring 
back  to,  and,  in  fact,  reiterating  the  charges  contained  in 
the  original  article.  This  evidence  was  all  confined  by  in- 
structions merely  to  the  purpose  of  showing  malice  in  the 
original  publication.  In  Orihhle  v.  Pioneer  Press  Go.,  34 
Minn.  342,  the  rule  is  announced : 

"In  an  action  for  publishing  a  libel  upon  a  plaintiff, 
evidence  of  other  publications  by  defendant  containing 
substantially  the  same  imputation  as  sued  upon,  whether 
made  before  or  after  the  latter,  or  even  after  suit  brought 
upon  it,  may  Ix^  admitted  in  evidence  for  the  purpose  of 
proving  actual  malice  in  the  publication  prosecuted  for.'' 
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This  rule  is  supported  by  the  holdings  in  Commonwealth 
V.  Damon,  136  Mass.  Ul^Clvamherlin  v.  Vance,  51  Cal.  75; 
8ymond8  v.  Carter,  32  N.  H.  458;  McCleneghan  v.  Reid,  34 
Neb.  472;  and  is  also  laid  down  in  Starkie,  Slander  and 
Libel,  sees.  587-589. 

The  next  complaint  urged  is  as  to  the  action  of  the  trial 
court  in  admitting  evidence  as  to  the  extensive  circulation 
of  the  paper  in  which  the  allied  libel  was  published  in 
this  and  other  states.  Testimony  of  this  kind,  however,  has 
universally  been  held  to  be  proper,  at  least  for  the  purpose 
of  tending  to  show  the  injury  that  may  follow  from  the 
extent  of  the  publication.  For  this  purpose  it  was  held 
proper  by  this  court  in  the  case  of  Roseicater  v.  Hoffman, 
24  Neb.  222,  230.  It  has  also  been  held  proper  in  other 
states  for  the  purpose  of  taking  away  the  alleged  privilege 
of  criticising  a  p\iblic  oflRcial  within  his  jurisdiction  to 
show  that  the  circulation  of  the  paper  extended  beyond  the 
territory  in  which  the  official  act  is  committed.  Ruckstaff 
V.  Hicks,  94  Wis.  34;  State  v.  Haskins,  109  la.  656,  47  L. 
R  A.  223. 

Complaint  is  next  made  of  the  action  of  the  trial  court 
in  excluding  a  communication  written  by  plaintiff  in  an- 
swer, to  the  charges  made  against  him  in  the  article  in 
controversy,  and  published  in  the  World-Herald  on  May 
12,  1899,  more  than  a  month  after  the  alleged  libel  was 
printed,  and  after  suit  had  been  instituted  in  this  case. 
The  authorship  of  the  letter  was  proved  in  the  cross-ex- 
amination of  plaintiff,  and  it  was  offered  fop  the  alleged 
purpose  of  showing  plaintiff's  feeling  toward  the  editors 
of  the  Omaha  Bee.  We  think  the  court  was  right  in  ex- 
cluding it  When  asked  the  question  as  to  his  feelings 
toward  one  of  the  editors,  the  witness  answered  that  his 
feelings  were  very  hostile ;  the  cause  was  dismissed  as  to  the 
other  editor,  so  that  the  question  of  his  feelings  toward 
the  latter  are  immaterial  even  if  this  was  a  prop»  method 
of  proving  such  fact 

It  is  complained  by  plaintiffs  in  error  that  the  instruc- 
tions a«  a  whole  were  unfavorable  in  spirit  and  contents 
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to  them,  and  special  criticisms  are  directed  against  certain 
paragraphs  thereof.  As  before  stated,  the  instructions  were 
all  based  on  the  theory  that  the  editorial  in  controversy 
was  a  communication  of  qualified  privilege;  and  after  stat- 
ing the  issues  arising  on  the  pleadings,  the  court  told  the 
jury,  in  sulwtance,  that  the  burden  was  upon  the  plaintiff 
to  show  that  the  publication  was  made  maliciously.  The 
court  then  defines  libel  in  a  manner  approved  by  the  au- 
thorities and  not  complained  of  by  plaintiffs  in  error,  and 
tells  the  jury  that  a  publication  is  privileged  when  the  au- 
thor is  so  situated  that  it  is  his  duty  to  the  interests  of 
society,  morality  or  good  government  to  communicate  the 
matters  contained,  and  when  he  does  "so  in  good  faith 
without  actual  malice."  The  court  then  says  that  one  must 
not  take  advantage  of  a  privileged  occasion  to  exhibit 
malice  toward  and  to  unlawfully  and  wrongfullj  injure 
another  by  publishing  false  and  defamatory  matter  con- 
cerning him,  and  that  if  he  does  so  he  forfeits  the  privileged 
oi'casion  and  becomes  a  libeler  subject  to  the  ordinary  roles 
of  law  relating  thereto.  In  the  following  paragraph  of  the 
instructions  the  court  said : 

"The  publication  of  the  article  set  forth  in  the  petition 
is  admitted,  and,  if  the  matters  therein  contained  were 
true,  the  public  had  an  interest  in  knowing  them,  and  it 
was  the  duty  of  the  defendant  to  publish  them.  The  oc- 
casion of  the  publication  of  the  article  set  out  in  the  plain- 
tiff's petition  was  therefore  a  privileged  one,and  the  article 
aforesaid  was  so  far  a  privileged  communication  that,  in 
order  to  recover  in  this  action,  the  plaintiff  must  prove  by 
a  preponderance  of  the  evidence  that  the  defendants  made 
said  publication  with  actual  malice  toward  him." 

This  paragraph  is  criticised  by  counsel,  because  they  say 
it  seems  to  insinuate  that  it  would  be  necessary  for  them 
to  show  that  the  article  was  true  in  order  to  justify  its 
publication.  This  is  not  a  l^itimate  inference  from  the 
instruction,  because  it  closes  by  telling  the  jury  that  the 
plaintiff  must  prove  by  a  preponderance  of  the  evidence 
that  the  defendant  had  made  such  publication  with  actual 
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malice  toward  him.  This  instruction  was  certainly  exceed- 
ingly favorable  to  defendants,  and  it  is  not  reproduced 
here  for  the  purpose  of  commending  it  as  properly  declar- 
ing the  law  in  cases  of  this  nature,  but  merely  for  the  pur- 
pose of  showing  that  plaintiffs  in  error  are  not  the  party 
to  this  controversy  that  should  complain  of  it. 

The  next  paragraph  is  criticised  because  it  told  the  jury 
that: 

<<•  ♦  ♦  in  determining  whether  or  not  the  defendants 
were  moved  by  actual  malice  in  making  the  publication 
complained  of,  the  jury  should  examine  the  original  and 
subsequent  publications  received  in  evidence,  consider  the 
nature  of  the  charges,  the  extent  of  the  poiblicity  given 
them,  their  truth  or  falsity,  whether  or  not  the  defendants 
had  reasonable  grounds  for  believing  and  did  believe  them 
to  be  true,  and  any  and  all  other  facts  and  circumstances 
proven  on  the  trial  which  show  or  tend  to  show  the  attitude 
of  the  minds  of  the  defendants  toward  the  plaintiff  in  mak- 
ing the  publication  in  controversy." 

The  criticism  rests  on  the  theory  that  subsequent  publi- 
cations should  not  have  been  admitted  in  evidence;  a  ques- 
tion which  has  already  been  fully  disposed  of  in  this 
opinion. 

Complaint  is  also  made  because  the  trial  court  permitted 
the  jury  to  determine  whether  or  not  the  article  sued  on, 
when  fairly  construed  in  its  ordinary  meaning,  charged 
the  plaintiff  with  the  crime  of  bribery  and  malfeasance  in 
ofSce.  Each  of  the  offenses  were  properly  defined  by  the 
court,  and  we  see  no  error  in  i)ermitting  the  jury  to  find 
from  the  testimony  whether  a  fair  and  reasonable  construc- 
tion of  the  language  in  the  article  contained  a  charge  of 
either  or  both  of  these  offenses  against  the  plaintiff. 

It  will  be  noticed  that  the  language  of  the  article  is  not, 
as  contended  by  counsel  for  plaintiffs  in  error,  a  mere  ex- 
pression of  an  opinion  as  to  the  disposition  of  a  public 
oflBicer  toward  the  matter  concerning  which  he  is  criticised. 
iThe  article  says  that  it  is  reliably  stated  that  "protected 
gambling  was  going  on  unmolested  in  South  Omaha,  but 
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the  county  attorney  would  not  interfere  until  after  elec- 
tioUy  out  of  apprehension  that  he  might  injure  the  chance 
of  popocratic  candidateB."  To  repeat  or  publish  a  slan- 
derous or  libelous  communication  is  to  indorse  it  aa  gen- 
uine, so  that  when  this  alleged  "reliable^'  statement  was 
published  in  defendants'  paper,  the  names  of  the  defend- 
ants were  in  law  written  across  the  back  of  the  publication 
as  an  indorsement  of  the  truth  of  the  charge  contained 
therein. 

It  will  be  noticed  that  the  editorial  also  contained  jthis 
statement : 

^^If,  as  is  commonly  reported,  the  South  Omaha  gambloiEi 
had  to  put  up  liberally  for  protection  to  run,  how  much 
have  they  had  to  put  up  to  secure  immunity  from  prosecu- 
tion by  Mr.  Shields^ 

This  is  not  an  expression  of  an  opinion  tliat  at  some  fu- 
ture time  the  gamblers  might  contemplate  paying  money 
to  the  county  attorney  for  the  privilege  of  protection,  but 
the  language  can,  by  reasonable  innuendo,  be  construed  to 
charge  that  the  gamblers  had  already  paid  money  to  the 
county  attorney  for  protection  against  prosecution,  and 
if  it  does  so  it  certainly  amounted  to  a  charge  of  bribery, 
as  defined  by  our  Criminal  CJode. 

It  is  finally  contended  that  the  verdict  in  the  case  is  ex- 
cessive; that,  at  most,  plaintiff  should  only  have  been 
awarded  nominal  damages  for  the  publication  complained 
of. 

It  was  said  by  this  court  in  the  recent  case  of  Williams 
v.  Fuller^  ante^  p.  354,  that: 

"Where  the  publication  is  libelous  per  se^  the  plaintiff 
is  not  required  to  introduce  evidence  of  actual  damage  to 
entitle  him  to  substantial  damages." 

The  jury  was  properly  instructed  against  allowing  any- 
thing by  way  of  vindictive  or  punitive  damages.  This  case 
has  been  tried  twice  to  a  jury;  the  first  time  a  lai^er 
qtmntum  of  damages  was  awarded,  so  that  we  do  not  fed 
that  we  would  be  justified  in  saying  that  the  amount  of 
the  verdict  was  necessarily  the  result  of  prejudice  and 
passion* 
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It  is,  therefore,  recommended  that  the  judgment  of  the 
district  court  be  affirmed. 

Barnes  and  Pound,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affibmed. 

The  following  opinion  on  motion  for  rehearing  was  filed 
May  18,  1904.    Reliearing  denied: 

Pound,  C. 

This  is  a  case  to  which  we  gave  a  great  deal  of  time  and 
attention.  We  thought  at  the  time  and  still  think  that  the 
questions  upon  which  counsel  for  plaintiflfs  in  error  stren- 
uously endeavor  to  procure  a  ruling  are  many  of  them 
entirely  outside  of  the  case.  It  is  stated  in  the  opening  of 
the  brief  that  this  case  involves : 

"Some  of  the  mo»t  important  legal  questions  that  can  be 
submitted  to  a  judicial  tribunal,  viz. :  The  right  of  the 
press  to  discuss  and  criticise  the  action  of  a  public  officer, 
and  upon  the  part  of  that  officer  his  right  to  refrain  from 
the  performance  of  those  duties  imposed  on  him  by  law." 

The  newspaper  article  complained  of,  by  reason  of  which 
counsel  thinks  the  power  of  a  newspaper  to  criticise  a  pub- 
lic officer  is  involved,  charges  the  defendant  in  error  with 
two  crimes,  namely,  bribery  and  malfeasance  in  office.  That 
this  is  so  two  extracts  from  the  article  will  readily  demon- 
strate. The  concluding  words  are  as  follows:  "How 
much  have  they  had  to  put  up  to  secure  immunity  from 
prosecution  by  Mr.  Shields?"  In  another  place  in  the 
article  is  the  following  statement: 

"It  is  reliably  stated  that  the  e\idence  has  been  on  hand 
for  weeks  that  protected  gambling  was  going  on  unmo- 
lested in  South  Omaha,  but  the  county  attorney  would  not 
interfere  until  after  election  out  of  apprehension  that  he 
might  injure  the  chances  of  popocratic  candidates/' 
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Obviously  this  is  not  criticism  but  on  the  contrary  is  a 
libelous  charge  of  bribery  and  malfeasance  in  office.  It 
does  not  say  that  the  county  attorney  has  not  prosecuted 
certain  gamblers  whwi  he  ought  to  do  so,  but  it  says  that 
he  has  failed  to  do  so  for  political  reasons  and  because 
money  has  been  "put  up  to  secure  immunity  from  prosecu- 
tion/' 

The  distinction  between  criticism  of  the  acts  of  a  public 
officer  and  false  and  ungrounded  charges  of  criminality  is 
well  established.  Criticism  is  always  proper,  whether  by 
individuals  or  by  newspapers.  Newspapers  have  no  mo- 
nopoly of  the  right  of  criticism;  nor  are  their  rights  in 
this  respect  any  broader  than  those  of  the  community  in 
general.  Ncgley  v.  Varroic^  60  Md.  158.  In  Townshend, 
Slander  and  Libel,  sec.  254,  the  learned  author,  after  stat- 
ing that  official  acts  of  public  functionaries  may  be  freely 
criticised,  adds  that  the  occasion  "will  not  excuse  an  as- 
persive  attack  upon  the  character  and  motive  of  the  officer. 
To  excuse  such  attack,  the  truth  of  the  utterances  must  be 
shown."  In  support  of  this  doctrine  he  cites  Hamiltofi  v. 
Eno,  81  N.  Y.  116.  Indeed  the  reports  are  full  of  this  dis- 
tinction. In  addition  to  this  case  I  may  call  attention  to 
Hallam  v.  Post  Publishing  Co.^  59  Fed.  530,  affirming  55 
Fed.  456;  Owen  v.  Detvey,  li)7  Mich.  67,  65  N.  W.  8;  Hwy  v, 
lleid,  85  Mich.  296,  48  N.  W.  507;  CotuUa  v.  Kerr,  74  Tex. 
89, 11  S.  W.  1058;  iJoii  and  v.  De  Camp,  96  Pa.  St  493.  In 
Hallam  v.  Post  Publishing  Co.  the  court  say  that  a  defense 
of  privilege  is  confined  to  comment  and  criticism,  and  does 
not  extend  to  false  assertions  of  fact.  It  will  not  do  to  say 
that  the  article  in  question  does  not  come  within  this  rule 
because  it  sets  forth  that  the  facts  charged  are  reliably 
stated.  A  repetition  of  rumors  in  such  cases,  without  in- 
vestigation of  their  truth,  is  not  privileged.  Burke  v. 
Afascarich,  81  Cal.  302,  22  Pac.  673;  Vpton  v.  Hume,  24 
Ora  420,  33  Pac.  810. 

The  firat  ground  upon  which  a  rehearing  is  asked  is  the 
refusal  of  the  trial  court  to  give  an  instruction  requested 
by  the  plaintiffs  in  error  with  respect  to  the  extent  of  the 
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circulation  of  tlie  newspaper.  Counsel's  argument  upon 
this  point  is  based  upon  a  misapprehension  of  what  the 
trial  court  charged  the  jury.  The  jury  were  instructed 
that  in  passing  upon  the  question  of  malice  they  might 
consider  "the  extent  of  publicity''  given  to  the  libel.  The 
article  in  question  was  published  three  times  successively 
— in  an  evening  edition  and  in  the  morning  and  evening 
editions  of  the  next  day.  This  carrying  over  of  the  article 
from  the  evening  edition  of  one  day  to  the  evening  edition 
of  the  next  has  much  appearance  of  being  a  malicious  re- 
petition in  order  to  give  greater  publicity  to  the  article, 
and  it  was  to  this  that  the  trial  court  properly  directed  the 
attention  of  the  jury.  The  question  of  the  circulation  of 
the  paper  bore  only  upon  the  amount  of  damage.  No  one 
claimed  that  extra  copies  of  the  paper  had  been  circulated, 
but  only  that  the  libelous  article  had  been  given  undue 
repetition.  In  addition  to  these  three  publications,  for  a 
considerable  time  thereafter  the  paper  continued  to  call 
attention  to  the  article  from  day  to  day  by  various  refer- 
ences and  short  paragraphs. 

It  is  next  claimed  that  we  erred  in  holding  that  these 
subsequent  publications  were  receivable  for  the  purpose  of 
proving  malice,  for  the  reason  that  they  were  not  libelous 
per  86.  The  cases  cited  by  counsel  on  this  point  are  not 
applicable  since  they  present  quite  a  different  state  of 
facts.  In  this  case  the  subsequent  publications  referred  to 
the  charge  already  made,  were  plainly  intended  to  have 
the  effect  of  repetition,  and  must  have  had  that  effect  upon 
all  who  read  them.  The  third  objection  is  that  the  eighth 
instruction  of  the  trial  court  was  erroneous,  first,  in  that 
it  did  not  instruct  the  jury  that  the  county  attorney  had 
no  right  to  refuse  to  prosecute  upon  the  advice  of  the 
police  officers  of  South  Omaha,  and,  second,  because  the 
article  in  question  was  wrongfully  assumed  to  charge  mal- 
feasance in  oflftce.  The  trial  court  told  the  jury  expressly 
that  the  county  attorney  had  no  right  or  discretion  "to 
refuse  to  prosecute  criminal  offenders  in  deference  to  the 
interest  of  candidates  for  oflftce  in  an  election  campaign, 
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or  in  deference  to  the  interests  of  any  kind  of  a  gang,  be  it 
political  or  for  the  protection  of  gambling. '^  Shields 
claimed  that  he  consulted  the  municiiml  police  officers  and 
upon  their  advice  made  up  his  mind  that  the  best  method 
of  suppressing  gambling  was  to  take  another  course  and 
hence  did  not  file  the  complaints  he  had  drawn  up.  The 
county  attorney,  under  the  present  practice,  has  at  least 
some  part  of  the  discretion  which  formerly  resided  in  the 
grand  jury.  If  the  municipal  authorities  advise  him  not 
to  put  the  county  to  the  exjiense  of  prosecution  in  a  par- 
ticular case  and  he  finds  in  good  faith  that  the  criminal 
practices  in  question  have  ceased  and  can  be  prevented  by 
the  action  of  the  municipal  authorities  in  the  future,  in  our 
opinion  he  exercises  his  discretion  properly  by  acting  on 
such  advice.  Hence  we  do  not  think  that  the  plaintiff  in 
error  was  entitled  to  an  instruction  beyond  what  was 
given  by  the  court.  Moreover,  the  charge  in  the  article  in 
question  was  that  he  refused  to  prosecute  for  political 
reasons  and  in  the  interests  of  candidates  for  offices,  ajid 
not  that  he  unwisely  exercised  a  discretion  not  reposed  in 
him  by  the  law.  As  to  the  second  objection  to  the  instruc- 
tion, we  need  only  quote  the  language  of  the  article  itself : 
"Now  he  openly  proposes  to  pigeonhole  the  complaints 
and  the  evidence  in  deference  to  the  interests  of  the  gang/' 
The  latter  portion  of  this  statement  is  clearly  not  criticism 
but  a  charge  of  misuse  of  his  official  position  for  political 
purposes.  It  is  not  an  opinion.  The  article  does  not  say 
that  the  author  believes  such  is  his  reason,  nor  does  he 
say  that  the  circumstances  are  such  as  would  create  a  just 
suspicion  that  the  reason  given  may  be  his  real  motive.  He 
states  emphatically  as  a  matter  of  fact  that  such  is  the 
reason  and  motive  of  the  officer's  action. 

Finally,  it  is  claimed  that  the  verdict  is  excessive.  Two 
juri(*s  under  careful  instructions  have  awarded  large  sums 
ill  this  case.  We  have  no  doubt  that  another  jury  would 
l>rin«i:  in  an  ecjually  large  verdict  The  evidence  shows  that 
Mr.  Shields  had  for  many  years  enjoyed  the  confidence  and 
respect  of  the  community,  had  been  elected  to  ofiice  several 
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times  and  was  a  uiember  of  a  profession  in  which  a  reputa- 
tion for  honesty  and  integrity  is  essential.  In  view  of  the 
character  of  the  charges  made  against  him,  the  great  pub- 
licity given  to  them,  and  the  well  known  influence  of  the 
paper  whieh  made  them,  we  are  unable  to  think  any  case 
is  presented  for  a  reduction  of  the  damages  given  by  the 
jury. 

We  therefore  recommend  that  the  motion  for  rehearing 
be  overruled. 

Barnes  and  Oldham,  CO.,  concur. 

By  the  Oourt:  For  the  reasons  given  in  the  foregoing 
opinion^  the  motion -for  rehearing  is  overruled. 

Rkhearing  denied. 

Sedgwick,  J.,  dissenting. 

Upon  the  trial,  evidence  was  admitted  as  to  the  extent 
of  the  circulation  of  the  Bee  ind  the  number  of  its  sub- 
scribers, not  only  in  Nebraska,  but  in  other  states,  for  the 
purpose  of  proving  actual  malice  on  the  part  of  tlie  defend- 
ant; and  in  the  instructions  the  court  told  the  jury  that  in 
determining  whether  or  not  the  defendant  was  moved  by 
actual  malice  the  jury  should  consider  "the  oxti^nt  of  the 
publicity  given."  The  defendant  recjuested  the  following 
instruction: 

"You  are  instructed  that  the  fact  that  the  Bee  circulated 
outside  of  Douglas  county  and  state  of  Nebraska  would 
not  deprive  the  article  sued  upon  of  its  privileged  char- 
acter unless  you  further  find  from  the  evidence  that  the 
defendants  maliciously  and  unnecessarily  gave  said  article 
a  wide  circulation  for  the  purpose  of  injuring  the  plaintiff. 
But  the  usual  and  ordinary  circulation  of  the  Bee  to  its 
regular  subscribers  outside  of  this  county  and  state  in  the 
ordinary  course  of  business  would  not  be  evidence  of  ex- 
press malice  toward  the  plaintiff." 

This  request  was  refused.     I  think  the  court  should 
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have  given  this  instruction.  It  is  suggested  that  there  waa 
evidence  that  the  articles  in  question  were  published  in 
several  editions  of  the  Bec^  and  were  also  commented  upon 
in  sul)sequcnt  editorials,  and  that  it  was  to  the  publicity 
so  given  that  tlie  instruction  given  by  the  court  was  di- 
rected. It  seems  quite  probable  from  the  condition  of  the 
record  that  this  was  the  view  taken  by  the  trial  courts  The 
jury,  however,  was  nowhere  told  that  this  was  the  meaning 
of  the  court,  and  in  the  condition  of  the  evidence  the  in- 
struction given  by  tlie  court  might  as  readily  be  applied  to 
the  circulation  of  the  paper  in  other  states  as  to  the  suc- 
cessive publications,  so  that  there  was  danger  that  the 
jury  might  understand  that  in  determining  the  question 
of  malice  they  might  take  into  consideration  the  fact  that 
the  paper  in  its  regular  circulation  was  sent  into  other 
states.  This,  of  course,  is  not  the  law,  and  the  defendant 
was  entitled  upon  request  to  have  the  jury  plainly  in- 
structed upon  this  question.  The  instruction  requested 
seems  to  be  a  proper  one  and  should  have  been  given  to 
the  jury. 

It  is  not  necessary  to  call  attention  to  other  matters  in 
this  record.  The  whole  case  has  been  exhaustively  con- 
sidered by  the  court,  and  as  the  majority  are  entirely  satis- 
fied that  no  different  result  would  be  reached  if  a  rehearing 
was  granted,  I  do  not  deem  it  advisable  to  insist  upon  such 
rehearing. 


M.    J.    OliARK    V.    OOMMIiJRCIAL    NATIONAL    BANK    Ou'    Oo- 

LUMBUS,  Nebraska,  bt  au 

Filed  April  30,  1903.    No.  12,816. 

BevlvoT  of  Judgment:  Joint  Debtors.  Where  a  Judgment  against 
joint  debtors  is  sought  to  be  revived,  all  those  jointly  liable 
should  be  made  parties  to  the  action.  But  where  all  are  made 
parties  and  a  summons  is  issued  against  all,  the  fact  that  one 
or  more  of  the  parties  can  not  be  found  will  not  abate  the  action 
against  those  found  and  properly  served.  Fox  v.  Abhoti^  12  Ndft. 
828,  distinguished. 
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Error  to  the  district  court  for  Platte  county :  Conrad 
HoLiiBNBECK,  DiSTRiOT  JuDGB.    Affirmed. 

WMtmoyer  d  Gondring,  for  plaintiff  in  error. 
McAllister  &  Gomeliu8j  contrcu. 

Oldham,  O. 

This  was  an  action  to  revive  a  judgment  entered  by  a 
justice  of  the  peace  of  Platte  county,  Nebraska,  on  a  joint 
note  executed  by  Henry  McCabe,  M.  J.  Clark  and  Martin 
Maher.  A  transcript  of  the  judgment  was  filed  in  the  office 
of  the  clerk  of  the  district  court,  and  an  aflSdavit  for  revivor 
in  statutory  form  was  filed  by  plaintiff's  attorney.  Sum- 
mons was  issued  against  all  the  defendants.  The  return  of 
the  summons  showed  service  on  defendant  Clark,  and  that 
defendants  Maher  and  McCabe  could  not  be  found  in  the 
county.  A  judgment  of  revivor  was  entered  by  the  district 
court,  and  defendant  Clark  brings  error  to  this  court. 

Two  objections  are  urged  against  the  order  of  revivor  in 
the  brief  of  plaintiff  in  error.  The  first  is  that  the  original 
judgment  of  the  justice  of  the  peace  was  void,  because  no 
hour  was  named  in  the  summons  and  on  the  docket  of  the 
justice  at  which  defendants  were  to  appear,  and  conse- 
quently that  no  valid  judgment  could  be  entered  against 
them  by  default.  It  is  also  urged  in  this  connection  that 
the  judgment  of  the  justice  of  the  peace  does  not  show  the 
appearance  of  plaintiff  on  the  day  of  the  trial.  These  con- 
tentions are  all  based  on  a  misconstruction  of  the  record 
of  the  proceedings  before  the  magistrate.  The  record 
shows  that  summons  was  issued  August  23,  1887,  return- 
able August  29, 1887,  at  9  o'clock  A.  M.  The  return  shows 
that  the  summons  was  served  personally  on  each  of  the 
defendants  on  August  25,  1887 — four  days  before  the  time 
set  for  trial.  The  judgment  of  the  justice  of  the  peace 
shows  that  the  defendants  failed  to  api^ear  at  the  hour  of  9 
A.  M.  on  the  day  set  for  the  trial,  and  for  one  hour  there- 
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after,  "but  has  made  default,  and  this  cause  coming  on  for 
hearing  upon  the  plaintiflf's  bill  of  particulars  and  the  evi- 
dence, I  find  in  favor  of  the  plaintiff" ;  and  the  judgment 
then  follows.  We  think  that  sufficient  appears  from  this 
docket  entry  to  show  that  the  plaintiff  was  present  intro- 
during  testimony  at  the  time  the  trial  was  had  before  the 
magistrate,  and  that  the  judgment  of  the  justice  was  valid. 

The  next  contention  is  that  as  it  appears  by  stipulation 
in  the  bill  of  exceptions  that  defendant  McCabe  had  de- 
parted this  life  in  the  territory  of  Oklahoma,  before  this 
action  was  instituted,  the  action  could  not  proceed  against 
other  of  the  joint  debtors  until  his  executor  or  administrar 
tor  had  been  made  a  party.    The  case  of  Fox  v.  AbhoU^ 
12  Neb.  328,  is  cited  in  support  of  this  contention.     The 
doctrine  announced  in  this  case  as  we  understand  it  is,  that 
where  an  action  is  brought  to  revive  a  judgment  against 
joint  debtors,  all  the  joint  contractors  must  be  made  par- 
ties to  the  action ;  in  other  words,  a  judgment  creditor  can 
not  single  out  one  of  two  joint  debtors  and  proceed  to  revive 
against  them  alone.  But  we  do  not  understand  that  where 
some  of  the  joint  debtors  have  removed  from  the  state  so 
that  process  can  not  be  served  upon^  them,  this  fact  will 
abate  tlie  action  against  those  found  and  properly  served. 
Fox  V.  Abbott  J  supra,  follows  the  construction  of  section 
77  of  the  Ohio  code,  which  corresponds  to  section  84  of 
our  code,  made  by  the  supreme  court  of  Ohio  in  Bazell  v. 
BelcJiery  31  Ohio  St.  572.    In  this  case  the  Ohio  court  say: 

"Section  77  of  the  code  authorizes  a  judgment  against 
such  joint  contractors  as  have  been  ^served'  vith  summons 
in  the  action,  in  those  cases  only,  where  the  action  was 
commenced  by  the  filing  of  a  petition  and  the  issuing  of 
a  summons  against  all  of  the  joint  contractors." 

That  is  just  what  was  done  in  the  instant  case.  The  ac- 
tion was  commenced  against  all;  summons  was  issued 
against  all;  and  all  who  could  be  found  in  Platte  county 
were  served.  This  was  not  done  in  Fox  v.  Ahhott,  ^uprm. 
Hence,  Maxwbix,  J.,  says  in  that  opinion  (p.  331)  : 

"To   authorize   the  judgment  as  rendered,   suxamOM 
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should  not  only  have  been  issued  against  the  other  joint 
contractors,  but  should  also  have  been  returned  not  found/' 
We  are,  therefore,  of  the  opinion  that  the  judgment  of 
the  district  court  is  right,  and  should  be  affirmed. 

Barnbs  and  Pound,  CO.,  concur. 

By  the  Court :    For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Aj^fibmed. 


Q.   GUTTEffiSON,  AUMTNISTBATOB  OF  THE  ESTATB  OF  A.   W. 

Pbtterson,  Dbobasei),  bt  Aii.  V.  Charles  Meyeb  et  aij. 

Filed  Apbh.  30,  1903.    No.  12,845. 

L  Void  Judgments:   VACATiira.    The  provisions  of  section  602,  Code 
of  Civil  Procedure,  apply  to  voidable,  but  not  to  void.  Judgments. 

2.  Attachment:   Non-Resident.    The  filing  of  a  bond  is  not  Jurisdic- 

tional to  the  right  to  have  an  attachment  issued  against  a  non- 
resident defendant  for  a  debt  not  due. 

3.  BUI  of  EzceptionB:   Affidavits.    Affidavits  filed  in  support  of  mo- 

tions in  the  district  court  will  not  be  examined  by  this  court, 
unless  properly  Incorporated  in  a  bill  of  exceptions. 

4.  Judgment:   Fraud:    Remedy.    Where  a  Judgment  is  obtained  by  a 

fraudulent  misrepresentation  that  Induces  the  party  to  remain 
away  from  court  to  his  injury,  the  remedy  for  vacating  such 
Judgment  is  not  by  a  motion  filed  under  subdivision  3  of  section 
602,  Code  of  Civil  Procedure,  but  by  petitiofa  and  summons  under 
subdivision  4  of  said  section. 

Errob  to  the  district  court  for  Cedar  county :    Guy  T, 
Gravbb,  District  Judob.    Affirmed. 

Gamble,  Tripp  &  Holman,  for  plaintiffs  in  error, 

JoRn  Bridenbaugh  and  Lohr,  Gardiner  d  Lohr,  contra. 

OliDHAM;  0. 

On  November  22,  1899,  plaintiffs  in  the  court  below 
filed  their  petition  in  the  district  court  for  Cedar  county, 
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Nebraska,  asking  for  a  judgment  against  defendant  A.  W. 
Petterson,  for  goods  sold  and  delivered,  in  the  sum  of  f  1,- 
095.70.  At  the  same  time  an  affidavit  was  filed  by  plaintiffs' 
attorney  alleging  the  statutory  grounds  for  an  attachment 
for  a  debt  not  due,  and  also  alleging  that  the  defendant  was 
a  non-resident  of  the  state  of  Nebraska,  The  application  for 
an  attachment  was  presented  to  the  judge  of  the  district 
court,  and  an  order  was  made  by  the  court  granting  the 
attachment,  without  bond,  because  the  defendant  was  a 
non-resident  of  the  state.  A  writ  of  attachment  was  ac- 
cordingly- issued  and  levied  November  23  upon  certain 
lands  owniHl  by  defendant  Petterson  in  Cedar  County.  De- 
cember 23,  1899,  Petterson  died  intestate.  December  5, 
1900,  plaintiffs'  attorney  filed  an  application,  duly  verified, 
in  the  district  court,  suggesting  the  death  of  defendant  A. 
W.  Petterson;  that  said  Petterson  was  a  resident  of  South 
Dakota  ;  that  he  had  dii^l  intestate,  leaving  surviving  him  a 
widow,  Louisa  Petterson,  and  four  minor  heirs,  naming 
them ;  that  one  Gutterson  was  the  duly  appointed  and  act- 
ing administrator  of  the  estate  of  the  deceased;  and  pray- 
ing that  each  of  tliese  parties  be  made  defendants,  and  that 
service  might  be  had  upon  them  by  publication.  The  ap- 
plication was  granted  and  service  was  accordingly  pro- 
cured against  these  defendants  by  publication.  The  widow 
and  the  administrator  filed  special  appearances  on  Febru- 
ary 25,  1901,  objecting  to  the  jurisdiction  of  the  court. 
Before  these  objections  were  disposed  of  they  also  filed  a 
motion  to  dissolve  the  attachment,  supported  by  affidavits, 
alleging  among  other  things  that  no  bond  had  been  given 
by  the  plaintiffs,  and  that  the  statement  of  facts  in  plain- 
tiffs' affidavit  was  untrue.  May  8,  1901,  a  guardian  ad 
litem  w^as  appointed  for  the  minor  heirs  of  the  deceased. 
An  answer  was  filed  for  the  minors,  denying  esich  of  the 
allegations  in  plaintiffs'  petition,  and  a  motion  was  filed 
on  this  answer  to  discharge  the  attachment,  for  the  same 
reasons  as  alleged  by  tlie  widow  and  administrator.  June 
18,  1901,  the  motions  to  dissolve  the  attachment  were  over- 
ruled and  the  attachment  sustained.    On  the  folloij^ing  day 
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the  court  finally  adjourned.  Another  regular  term  of  the 
district  court  was  held  and  finally  adjourned  in  November, 
1901.  At  the  March  term,  1902,  of  the  district  court,  de- 
fendants filed  a  motion  to  set  aside  the  judgment  rendered 
on  June  18, 1901,  on  the  ground  that  the  judgment  and  pro- 
ceedings were  taken  against  each  of  said  defendants  by  de- 
fault and  also  by  mistake  and  irregularity.  An  answer 
for  the  widow  and  administrator  was  tendered  with  this 
motion.  Affidavits  were  filed  tending  to  support  the  claim 
that  the  widow  and  the  administrator  did  not  appear  at  the 
hearing  of  the  motions  on  June  18,  1901,  because  they  had 
relied  on  an  agreement  with  plaintiffs'  counsel  that  no 
action  would  be  taken  on  the  motions  until  after  a  sale  of 
the  property  had  been  had  to  satisfy  a  first  mortgage  lien 
thereon.  This  motion  was  overiniled  by  the  court,  and 
from  this  action  defendants  bring  error  to  this  court 

The  foregoing  statement  of  the  proceedings,  orders  and 
judgments  presented  to  us  for  review  have  been  gleaned 
from  a  confused  and  unsatisfactory  record,  certified  to  by 
the  clerk  of  the  district  court,  from  which,  however,  it  is 
apparent  that  the  plaintiffs  in  error  are  attempting  to 
have  a  judgment  reversed,  after  the  term  at  which  it  was 
entered,  under  subdivision  3,  of  section  602,  of  the  Code  of 
Civil  Procedure. 

The  first  question  urged  by  counsel  for  plaintiffs  in  error 
is,  that  the  order  of  the  district  court  granting  an  attach- 
ment, without  bond,  for  a  debt  not  due,  was  a  void  order, 
and  that  the  court  was,  therefore,  without  jurisdiction  of 
the  subject  matter  of  the  controversy.  If  this  contention 
were  well  founded,  it  would  still  leave  the  plaintiffs  in 
error  without  any  right  to  the  relief  sought  by  the  motion 
before  us  for  review,  because  the  provisions  of  section  602, 
Code  of  Civil  Procedure,  were  not  enacted  to  relieve  par- 
ties from  the  cloud  of  a  void  judgment,  but  were  only  in- 
tended to  relieve  from  irregular  and  voidable  judgments. 
Kaufmann  v.  Drexelj  56  Neb.  229 ;  Bankers  Life  Ins.  Co. 
V.  Robhinsj,  53  Neb.  44. 

While  it  is  true  that  an  allegation  that  defendant  is  ^ 
»8 
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non-resulont  of  the  state  is  not  alone  sufficient  to  authorize 
an  attachment  for  a  debt  not  due,  yet  where,  as  in  the  caae 
at  bar,  this  allegation  is  coupled  with  other  allegations 
which  do  warrant  an  attachment  for  a  debt  not  due,  and 
where  the  order  is  granted  by  a  proper  court  or  judge 
thereof,  as  provided  by  section  238,  Code  of  Civil  Proced- 
ure, the  right  to  proceed  with  or  without  bond  is  governed 
by  the  provisions  of  section  200,  Code  of  Civil  Procedure, 
and  even  if  the  court  had  misconstrued  this  section  in  hold- 
ing that  the  allegation  of  non-residence  of  the  defendant 
authorized  the  issuance  of  an  attachment  witliout  a  bond, 
such  judgment  would  have  been  at  most  erroneous  and  not 
void.  O'Favrell  t?.  Stockm(w>j  19  Ohio  St.  296;  Sinion  v, 
Stettcr^  25  Kan.  155. 

It  is  next  claimed  that  the  judgment  was  irr^ularly  en- 
tered, because  of  the  fact  that  plaintiff  was  permitted  to 
amend  his  statement  of  account  at  the  time  the  judgment 
was  finally  rendered,  and  in  the  absence  of  defendants. 
The  amendment  complained  of  was  permitted  to  correspond 
to  the  proof  offered;  no  new  cause  of  acti(m  was  incor- 
porated in  the  affidavit  for  attachment,  nor  was  there  any 
amendment  of  such  affidavit.  The  only  amendment  made 
was  in  the  statement  of  plaintiffs'  account  for  goods  sold 
and  delivered  to  the  deceased  defendant,  and  this  merely 
to  show  when  the  different  items  actually  became  due;  tie 
amount  of  the  claim  was  not  increased  or  diminished  by 
the  amendment.  We  think  the  amendment  was  unobjec- 
tionable and  is  far  short  of  such  an  irregularity  as  should 
vacate  the  judgment. 

It  is  ui^ed  strongly  that  the  plaintiffs  in  error  were  de- 
ceived by  an  understanding  that  no  order  would  be  made 
in  the  case  at  the  June  sitting  of  the  court  in  1901.  Affi- 
davits and  counter-affidavits  were  filed  on  this  allegation 
None  of  these  affidavits  have  been  preserved  in  a  bill  of 
exceptions,  but  are  strewn  promiscuously  through  the  tran- 
script If  plaintiffs  in  error  desired  us  to  examine  this 
testimony,  they  should  have  gathered  these  scattered  affi- 
davits, even  as  a  hen  gathers  her  chickens  under  her  \^ing8, 
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and  incorporated  them  into  a  bill  of  exceptions  properly 
authenticated ;  but  this  they  have  failed  to  do,  and,  under 
a  well  established  rule  of  this  court,  we  can  take  no  notice 
of  them.  Again,  if  the  judgment  in  this  case  was  rendered 
at  the  June  sitting  of  the  court,  in  the  face  of  an  agreement 
that  the  case  should  be  continued,  then,  as  was  said  by  this 
court  in  Estate  of  McKenna  v.  McCormick^  60  Neb.  595, 
599,  "the  judgment  was  rendered  ^before  the  action  regu- 
larly stood  for  trial,'  and  a  motion  to  vacate  must  be  made 
in  the  first  three  days  of  the  succeeding  term.  Code  of  Civil 
Procedure,  section  604."  But  this,  as  appears  from  the 
statement,  was  not  done;  the  succeeding  term  was  permit- 
ted to  open  and  close,  and  no  motion  was  filed  until  the  sec- 
ond term  of  court  after  the  judgment  had  been  rendered. 
If  plaintiffs  in  error  were  induced  by  the  fraudulent  mis- 
repiresentations  of  adverse  counsel  to  remain  away  from 
court,  to  their  injury,  at  the  time  the  judgment  was  ren- 
dered, then  their  remedy  would  have  been,  as  was  said  by 
HoLOOMB,  J.,  in  Estate  of  McKenna  v.  McGormick,  supra, 
"by  filing  a  petition,  duly  verified,  and  having  summons 
issued  thereon,  such  action  to  be  begun  within  two  years 
from  the  date  of  the  judgment  sought  to  be  vacated.  A 
motion  to  vacate  the  judgment  under  subdivision  3  would 
not  lia" 

We  are,  therefore,  of  the  opinion  that  the  judgment  of 
'the  district  court  in  overruling  the  motion  to  vacate  the 
judgment  rendered  on  June  18, 1901,  was  right,  and  should 
be  affirmed. 

Hastings  and  Ambs^  CO.,  concur. 

5y  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


72  NEBRASKA  REPORTS.  [Vol.  68 


Nebraska  Telephone  Co.  t.  Western  Independent  Long  Distance  Telephone  Oow 

Nebraska  Telephone  CJompany,  APPEiZiANT,  v.  Western 
Independent  Long  Distance  Telephone  Company 

ET  AL.y  APPELLEES. 

Fiua)  Apbh.  30,  1908.    No.  12,744. 

1.  Telephone  and  Telegraph  Ccnnpaniee:   Use  of  Streets:    Nuisaitcb. 

The  term  "public  roads."  in  section  14,  chapter  89fl,  Compiled 
Statutes,  giving  telegraph  and  telephone  companies  a  right  of 
way  along  the  public  roads  of  the  state,  does  not  include  the 
streets  and  alleys  of  a  municipal  corporation,  and  the  unau- 
thorized use  of  such  thorougrhfares  for  such  purpose  constitutes 
a  public  nuisance. 

2.  Equity.    A  court  of  equity  will  not  leoid  its  aid  to  protect  a  suitor 

in  maintaining  a  public  nuisance,  nor  in  the  doing  of  an  act 
punishable  under  the  laws  of  the  state. 

APPB.VL  f i^m  the  district  court  for  Casp  county :  Benja- 
min P.  Good,  District  Judge.    Affirmed. 

W.  W.  Morsman  and  Matthew  Oering,  for  appellant. 

Byron  Clark  and  C  A.  Bawls ^  contra. 

Albert,  0. 

This  is  an  action  for  relief  by  injunction.  The  petition, 
so  far  as  is  necessary  to  show  the  ground  upon  which  the 
action  is  based,  is  as  follows:       • 

"For  more  than  fifteen  years  last  passed,- this  plaintiff 
has  been  and  now  is  engaged  in  the  prosecution  of  the 
telephone  business  in  the  state  of  Nebrasica,  operating  ex- 
changes and  long  distance  lines,  and  during  the  said  period 
has,  at  all  times,  been,  and  is  now,  in  the  actual  possession 
and  enjoyment,  under  the  laws  of  the  state  of  Nebraska, 
of  a  right  of  way  upon  one  of  the  public  roads  of  the  state, 
upon  and  along  which  it  maintains  its  poles,  with  cross- 
arms  extending  two  and  one-half  feet  on  each  side  of  the 
centre  of  said  pole,  and  which  said  cross-arms  support 
plaintiff's  wires,  all  for  the  transmission  of  communica- 
tions by  telephone  between  plaintiff's  patrons,  and  which 
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said  public  road  passes  through  and  constitutes  the  main 
public  road  or  street,  and  is  commonly  known  as  Main 
street,  in  the  village  of  Louisville,  in  the  county  of  Oass, 
in  the  state  of  Nebraska, 

"2.  The  plaintiff's  said  poles  are  all  set  out  on  the  same 
side  of  the  said  public  road,  where  the  same  passes  through 
the  village  aforesaid,  and  plaintiff's  said  poles  and  cross- 
arms  support  four  wires  used  for  long  distance  telephony. 
Plaintiff's  poles  are  twenty-five  feet  high,  and  set  at  dis- 
tances from  each  other  of  about  125  feet,  and  the  wires 
thereon  are  carried  upon  insulators  fixed  to  cross-arms 
aforesaid,  separating  the  said  wires  by  spaces  of  twelve 
inches. 

"8.  The  defendants  are  also  engaged  in  the  telephone 
business- in  the  state  of  Nebraska,  but  have  not  heretofore 
occupied  the  public  road  aforesaid  at  the  point  where  the 
same  passes  through  the  village  of  Louisville  as  aforesaid, 
but  are  now  proposing  to  occupy  the  same  by  the  erection 
of  i)oles  equipped  with  cross-arms,  and  by  the  stringing  of 
wires  thereon  for  long  distance  and  exchange  servica  The 
said  defendants  give  out  that  they  will,  and  threaten  to 
and  are  now  in  the  act  of  setting  the  said  poles  along  the 
said  public  road,  at  the  place  where  the  same  passes 
through  the  said  village,  in  the  line  of  plaintiff's  poles  and 
right  of  way,  and  threaten  and  are  about  to  so  set  and  erect 
their  said  i)oles  so  that  they  will  extend  above  and  through 
plaintiff's  lead  of  wires,  strung  bs  aforesaid,  and  so  that 
the  said  defendants'  poles  will  be  projected  into  and 
through  the  central  12-inch  space  between  the  wires  of 
plaintiff's  said  lead.  The  defendants  intend  and  threaten 
to  place  their  wires  on  the  poles  of  the  said  defendants, 
above  plaintiff's  lead  of  wires  and  in  line  therewith,  and 
to  so  maintain  them  upon  cross-arms  fixed  to  the  defend- 
ants' said  poles,  extending  at  right  angles  with  and  across 
plaintiff's  lead  of  wires. 

"4.  Plaintiff  has  never  given  its  consent  to  the  erection 
of  the  poles,  cross-arms  and  wires  of  the  defendants,  or 
any  of  them,  in,  upon  or  over  the  right  of  way  aforesaid 
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of  plaintiff,  of  in  the  line  of  plain  tiff  ^8  poles,  op  within 
two  and  one-half  feet  from  the  aaid  line  on  either  side,  or 
througli  or  over  plaintiff's  lead  of  wires,  bnt  has  eipreasly 
objected  thereto;  but  the  defendants,  disregarnling  the 
plaintiff's  oI)jections  and  pri(M*  rights,  are  now  proceeding 
to  erect  their  poles,  cross-arms  and  wires  in  the  manner 
hereinbefore  set  forth,  with  the  intent  and  for  the  purjKJse 
of  injuring  plaintiff,  and  int^*feriBg  with  its  business  and 
its  prior  rights. 

"5.  If  the  defendants  erect  and  maintain  their  poles  aftd 
wires  as  hereinbefore  set  forth,  such  erection  and  main- 
tenance ^ill  immediately  and  greatly  interfere  witii  and 
injure  plaintiff's  business  and  the  business  of  the  plaintiff's 
patrons  over  said  wires.  The  defendants'  poles  and  plain- 
tiff's wires  will  come  into  electrical  contact,  so  that  plain- 
tiff's wires  will  be  grounded,  and  thereby  conversation 
over  plaintiff's  said  wires  will  be  interrupted  and  pre- 
vented, and  defendants'  wires  will  also,  when  loose  or 
dow^n,  come  into  electrical  contact  with  {riaintiff's  said 
wires,  producing  a  like  result,  to  great  injury-  of  the  {Hain- 
tiff,  and  for  which  injury  plaintiff  has  no  adeijuate  remedy 
at  law." 

An  answer  was  filed  by  the  defendant  the  Western  In- 
dependent Long  Distance  Telephone  Company  and  its 
oflScers,  admitting  that  their  intention  and  purpose  was 
to  do  the  acts  sought  to  be  restrained ;  denying  that  it  was 
done  with  the  intent  and  for  the  purpose  of  injuring  the 
plaintiff,  and,  in  effect,  that  such  acts  would  not  interf^e 
with  the  plaintiff's  business.  The  answer  also  put  in  issue 
the  right  of  the  plaintiff  to  occupy,  the  street  referred  to 
in  the  petition.  The  other  defendants  failed  to  answer, 
and,  from  the  evidence,  it  would  appear  that  they  were  in 
no  way  concerned  in  the  acts  sought  to  be  restrained.  The 
court  found  for  the  defendants  and  dismissed  the  com- 
plaint. The  plaintiff  brings  the  case  here  on  appeal.  In 
the  further  consideration  of  the  case  we  shall  rdter  to  the 
parties  by  the  title  in  the  district  amrt 

The  first  question  that  concerns  us  in  this  ease  is  wfaetlier 


Vol.  68]  JANUARY  TElJM,  IdOS.  T75 

Nebraska  Telephone  Co.  t.  Western  Independent  Long  Distance  Telephone  Co. 

the  plaintiff  rightfully  occupied  the  streets  in  question 
with  its  poles  and  wires.  In  the  consideration  of  this 
question,  the  court  will  take  judicial  notice  that  the  village 
of  Louisville  is  and  for  many  years  past  has  been  a  body 
politic,  organized  under  the  general  laws  of  the  state. 
The  plaintiff  does  not  base  its  claim  to  a  right  of  way 
on  the  streets  on  any  grant  from  the  village,  but  solely  on 
section  14  of  chapter  89a^  Compiled  Statutes  (Annotated 
Statutes  11463) ,  which  is  as  follows :  "That  any  telegraph 
or  telephone  company  incorporated  or  doing  business  in 
this  state  shall  be  and  is  hereby  granted  the  right  of  way 
along  any  of  the  public  roads  of  the  state  for  the  erection 
of  poles  and  wires;  Provided^  That  poles  shall  be  set  at 
least  six  feet  within  the  boundary  line  of  said  roadway  and 
not  placed  so  as  [to]  interfere  with  road  crossings;  and 
Provided^  That  said  wires  shall  be  placed  at  the  height  of 
not  less  than  twenty  feet  above  all  road  crossings"  (Ses- 
sion Laws,  1887,  ch.  87). 

It  is  insisted  on  behalf  of  the  plaintiff  that  the  term 
"public  roads,"  in  the  section  just  quoted,  includes  the 
streets  and  alleys  of  a  municii)al  corporation.  A  statute 
of  the  state  of  Minnesota  (Laws  Minn.  1860,  ch.  12,  sec. 
1),  worded  very  much  like  the  one  under  consideration, 
was  construed  in  Abbott  v.  City  of  DuhUh,  lOi  Fed.  833, 
and  the  terms  "public  roads  and  highways"  were  held  to 
include  the  streets  and  alleys  of  cities  and  villages,  as 
well  as  rural  highways.  This  construction  was  followed 
by  the  supreme  court  of  that  state,  in  Nortlnrcstem  Tele- 
phone  Exchange  Co.  v.  City  of  Minneapolis,  81  Minn.  140, 
86  N.  W.  69,  Start,  0.  J.,  dissenting,  and  City  of  Duhith  v. 
Duluth  Telephone  Co.,  84  Minn.  486,  87  N.  W.  1127.  A 
similar  statute  was  construed  by  the  supreme  court  of  Iowa 
(Code,  1873,  sec.  1324)  in  Chamberlain  v.  loir  a  Telephone 
Co.,  119  la.  619,  93  N.  W.  596,  in  which  it  was  held  that  the 
term  "public  highways"  includes  the  streets  of  a  city. 

The  cases  just  cited  strongly  support  the  theory  of  the 
plaintiff,  but,  after  all,  with  this  court,  as  with  those 
whose  opinions  have  been  cited,  the  question  is  one  of 
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legislative  intent;  that  is,  did  the  legislature  use  the  term 
"public  roads"  in  the  most  comprehensive  sense,  intending 
thereby  to  include  the  streets  and  alleys  of  municipal 
corporations,  or  did  it  use  it  in  the  more  restricted  sense, 
intending  to  include  only  rural  highways? 

Ordinarily,  in  construing  a  statute,  words  should  be 
given  their  usual  and  recognized  meaning.  State  v.  By- 
rum,  60  Neb.  384;  State  v.  Weston,  4  Neb.  216.  It  is  only 
where  such  construction  would  be  obviously  repugnant  to 
the  intention  of  the  lawmakers  that  a  different  construc- 
tion is  allowabla 

Whatever  may  be  the  usage  in  other  jurisdictions,  we 
think  it  safe  to  say  that  in  this  state  the  term  "public 
roads"  is  commonly  understood  and  recognized  to  apply 
exclusively  to  rural  highways.  It  is  thus  understood  and 
used  by  the  people  of  the  state  generally,  and  it  is  doubtful 
whether,  in  the  ordinary  affairs  of  life  and  common  con- 
versation, it  is  ever  used  or  understood  to  convey  the  idea 
of  a  street  or  alley  of  a  city  or  village.  This  is  a  matter  of 
common  knowledge,  and  of  which  this  court  must  take 
judicial  notice.  There  is  nothing  in  the  act  itself,  nor  in 
the  legislative  history  of  the  state,  that  suggests  that  the 
legislature  used  the  term  in  any  other  sense  than  that  in 
which  it  is  commonly  used  by  the  people  of  the  state. 
The  statutes  of  the  state  were  before  the  legislature  when 
the  act  was  passed.  In  those  relating  to  cities  and  villages 
the  term  "public  roads"  never  occurs,  while  in  those  re- 
lating to  rural  highways  it  is  invariably  used,  save  in  some 
cases  where  the  term  ^Tiighway"  is  used  as  its  equivalent 
The  statutes  in  force  at  that  time  vested  county  boards 
with  the  general  supervision  over  "public  roads"  (Ck>m- 
piled  Statutes,  1885,  ch.  78,  sec.  1),  and  municipal  author- 
ities with  the  control  of  their  streets  and  alleys  (Com- 
piled Statutes,  1885,  ch.  13,  sec.  15,  subdivision  24,  and 
ch.  14,  sec.  77).  At  that  time  cities,  as  an  additional  rem- 
edy against  encroachments  on  their  streets  and  alleys,  had 
express  authority  to  enact  ordinances  to  prevent  the  use 
of  such  streets  and  alleys  for  telegraph  and  telephone  poles 
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and  wires  (Compiled  Statutes,  1885,  eh.  13,  sec.  15,  sub- 
division 8,  and  ch.  14,  sec.  39,  subdivision  21).  At  the 
same  session  at  which  the  act  in  question  was  passed, 
an  act  was  passed  for  the  incorporation  of  cities  of  the 
metropolitan  class,  and  another  for  the  incorporation  of 
cities  of  the  first  class,  conferring  upon  such  cities  the 
power  to  enact  such  ordinances  (Session  Laws,  1887,  ch. 
10,  sec.  50,  and  ch.  11,  sec.  68,  subdivision  14),  while  the 
authority  of  cities  of  the  second  class  in  that  behalf  was 
left  untouched.  It  seems  to  us  that  but  one  reasonable 
inference  is  to  be  drawn  from  the  foregoing,  and  that  is 
that  the  legislature  had  in  mind  the  popular  distinction 
between  "public  roads"  and  "streets  and  alleys,"  and  used 
the  former  term  in  the  act  under  consideration  in  the  sense 
in  which  it  is  generally  used  and  understood  by  the  people 
of  this  state,  and  not  in  its  generic  sense  as  including  the 
streets  and  alleys  of  municipal  corporations;  because  it 
dealt  with  the  latter  in  such  a  manner  as  to  clearly  indi- 
cate that  it  regarded  them  as  something  separate  and  dis- 
tinct from  the  public  roads  of  the  state.  Had  it  regardetl 
a  right  of  way  for  telegraph  and  telephone  poles  on  the 
streets  and  alleys  of  municipal  corporations  of  such  tran- 
scendent importance  to  the  public  as  to  justify  direct  legis- 
lative action  and  to  make  it  the  subject  of  a  l^slative 
grant,  it  is  not  probable  it  would  at  the  same  time  have 
clothed  such  municipalities  with  express  authority  to  de- 
feat the  grant.  It  follows,  therefore,  that  the  plaintiff's 
occupancy  of  the  street  in  question  was  without  lawful 
authority. 

But  the  plaintiff  contends  that  the  state,  or  the  village, 
alone  can  successfully  assail  its  right  to  the  use  of  the 
street  as  a  right  of  way.  In  support  of  this  contention  we 
are  cited  to  Williams  v.  Citizens  R.  Go,.  130  Ind.  71,  29  N. 
E.  408.  We  do  not  consider  that  case  in  point.  There 
the  plaintiff  was  a  street  railway  company  and  had  or- 
ganized for  the  purpose  of  constructing  and  operating 
an  electric  street  railway,  under  a  statute  providing  for 
the  organization  of  street  railway  companies,  and  author- 
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izing  them  to  employ  any  kind  of  motive  power  in  common 
use,  except  steam.  The  question  raised  by  the  defendant  was 
that  by  the  use  of  electricity  as  a  motive  power  the  plain- 
tiff was  acting  without  the  scope  of  its  charter.  Passing 
on  the  question  thus  raised,  the  court  applied  the  rule  that 
where  there  is  an  assumption  of  corporate  rights  and  func- 
tions and  an  exercise  thereof  under  color  of  law,  only  the 
state  can  question  the  validity  of  the  assumption  and  the 
exercise  of  such  functions  and  rights.  That  is  only  an- 
other way  of  stating  the  elementary  rule,  appli enable  to 
corporations  generally,  that  w^here  an  association  of  per- 
sons is  found  in  the  exercise  of  corporate  franchises,  under 
color  of  legal  organization,  its  existence  as  a  corporation 
(*an  not  be  inquired  into  in  a  collateral  proceeding,  and 
generally  it  can  be  inquired  into  only  by  the  state  whose 
sovereign  powers  have  been  usurped.  That  is  not  the  ques- 
tion before  us.  The  unauthorized  obstruction  of  a  public 
thoroughfare  was  a  nuisance  at  common  law,  and  is  pun- 
ishable as  such  under  our  statutes.  Oiminal  Code,  sec, 
232.  The  case,  then,  is  one  in  which  the  plaintiff  invokes 
the  extraordinary  powers  of  a  court  of  equity  to  protect 
it  in  maintaining  a  public  nuisance,  and  in  the  doing  of  an 
act  punishable  under  the  laws  of  the  state.  We  know  of 
no  instance  wherein  a  court  of  equity  has  lent  its  aid  to 
such  ends.  To  do  so  would  be  contrary  to  those  principles 
which  have  always  guided  such  courts  in  the  exercise  of 
their  powers. 

It  follows  that  the  complaint  was  properly  dismissed, 
and  we  therefore  recommend  that  the  decree  of  the  dis- 
trict court  be  affirmed. 

DuPFiB  and  Ambb^  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  decree  of  the  district  court  is 

AFFIBMBDl 
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Bailey  v.  Garrison. 


B.  N.  Bailey,  Guardian  of  Clauds  W.  Mason,  bt  al.  v. 
Thomas  B.  Garrison,  Guardian  op  Claude  W.  Mason. 

FUJI)  Apbil  30,  1903.    No.  12J54. 

1.  Guardian:  FmAi.  Settlement:  Attobnuy'b  Feb.  In  the  final  settle- 
ment of  the  accounts  of  a  guardian,  that  he  has  not  paid  certain 
attorney's  fees  charged  therein,  is  not  of  itself  a  yalid  objection 
to  the  allowance  of  such  item,  where  it  appears  that  there  is  a 
bona  fide  arrangement  between  himself  and  the  attorney  that  the 
amount  allowed  by  the  court  therefor  shall  be  paid  to  the  latter. 


2. :    Attorney's  Pee.     A  guardian  has  authority  to  bind  the 

estate  of  his  ward  by  a  contract,  reasonable  in  its  terms,  for 
services  reasonably  necessary  to  the  preservation  and  manage- 
ment of  such  estate. 

3. :    .     Where  a  part  of  such  services  were  rendered  as 

guardian  ad  litem,  in  proceedings  had  in  the  same  court  as  that 
in  which  the  general  guardian's  accounts  are  adjusted,  and  no 
specific  fee  has  been  allowed  the  guardian  ad  litem  in  such  pro- 
ceedings, the  county  court  may  include  such  fee  in  the  total  al- 
lowance for  attorney's  fees  for  the  entire  services  rendered. 

4.  Fees  of  Guardian  Ad  Litem.  The  fees  of  a  guardian  ad  litem  are 
not  in  all  cases  and  under  all  circumstances  taxable  in  whole  or  in 
part  to  the  adverse  parties. 

Error  to  the  district  court  for  Valley  county:  Jambs 
N.  Paul,  District  Judge.    Affirmed. 

A.  M.  Bohhins,  for  plaintiffs  in  error. 

A.  Nonnafij  H.  Westover^  Hall  d  JohnsorVj  Ed^oin  M. 
Ooffin  and  E.  J.  Clements^  contra, 

AlAHBT,  O. 

The  parents  of  Claude  W.  Mason  separated  shortly  after 
his  birth,  which  was  on  September  20,  1881,  and  he  was 
left  in  the  custody  of  his  mother,  who  appears  to  have 
taken  up  her  residence  in  the  state  of  Iowa.  The  father 
moved  to  Valley  county,  in  this  state,  and  resided  there 
until  his  death,  which  occurred  previous  to  the  death  of  his 
parents,  hereinafter  mentioned. 
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About  the  time  the  parents  of  the  minor  separated,  his 
paternal  grandparents  also  settled  in  Valley  county,  where 
they  remained  until  1889,  when  they  returned  to  the  state 
of  Massachusetts,  their  old  home,  when  the  grandfather 
died,  leaving  his  entire  estate,  a  part  of  which  at  least  was 
in  Valley  county,  to  his  wife.  Administration  was  granted 
on  his  estate  in  Valley  county  in  1899,  and  while  the  same 
was  there  pending  his  wife  died  intestate.  Whereupon,  in 
the  same  year,  administration  was  also  granted  on  her 
estate  in  that  county. 

At  this  time  it  would  appear  that  the  paternal  relatiTeB 
of  Claude  W.  Mason  had  lost  trace  of  him,  and  that  it  was 
their  purpose  to  ignore  him  in  the  settlement  of  the  estate 
of  his  grandparents.  At  this  stage  of  the  proceedings  Mr. 
A.  Norman,  an  attorney  at  law,  interested  himself  in  be- 
half of  the  boy,  and  finally  located  him  at  Sac  City,  Iowa, 
and  thereupon  entered  into  a  contract  in  writing  with  the 
boy  and  his  mother  to  protect  the  interest  of  the  former 
in  the  estate  of  his  grandmother,  for  which  he  was  to  re- 
ceive a  fee  equal  to  twenty  per  cent  of  the  value  of  the 
boy's  interest  in  the  estate.  A  guardian  was  then  ap- 
pointed for  the  boy  by  the  county  court  of  Valley  county, 
who,  after  his  appointment,  adopted  and  ratified  the  con- 
tract hereinbefore  mentioned,  and  proceeded  thereund« 
as  though  the  same  had  been  made  by  himself  as  snch 
guardian.  In  pursuance  of  that  contract,  and  the  guard- 
ian's adoption  and  ratification  of  it,  Mr.  Norman  appeared 
for  the  boy  in  the  proceedings  for  the  administration  of 
h\s  grandmother's  estate,  protected  his  interest  therein 
and  established  his  claim  as  one  of  the  heirs  at  law  of  the 
intestate,  and  as  such  his  right  to  about  (2,500  of  the  as- 
sets of  the  estate,  consisting  of  real  and  personal  property. 
From  the  record  of  the  proceedings  for  the  administration 
of  that  estate  it  appears  that  Mr.  Norman  acted  both  as 
attorney  and  guardian  ad  litem  for  the  boy.  Afterwards, 
and  after  Mr.  Norman  had  performed  his  part  of  the  con- 
tract hereinbefore  mentioned,  the  guardian  filed  his  final 
report,  wherein  he  a^iked  a  credit  for  |600  as  f^es  paid  to 
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Mr.  Norman  for  his  said  services  in  behalf  of  the  ward. 
E.  N.  Bailey,  who  had  been  appointed  guardian  for  the 
boy  in  the  state  of  Iowa,  appeared  and  objected  to  the  al- 
lowance of  that  item.  The  issues  were  made  up  and  sub- 
mitted to  the  county  court,  which  entered  an  order  allow- 
ing the  credit  The  Iowa  guardian  then  appealed  to  the 
district  court,  where,  after  a  hearing  on  the  merits,  the 
order  of  the  county  court  was  affirmed.  The  Iowa  guardian 
and  the  ward  join  in  a  petition  in  error  to  this  court,  ask- 
ing a  reversal  of  the  judgment  of  the  district  court 

It  is  first  insisted  that  the  amount  had  not  been  paid  Mr. 
Norman  by  the  guardian,  and  therefore  the  latter  was  not 
entitled  to  a  credit  for  the  amount  The  evidence  shows 
that  only  a  small  portion  of  the  amount  was  paid,  but  it 
further  shows  that  the  guardian  and  Mr.  Norman  ex- 
pected the  charge  to  be  contested,  and,  in  order  that  the 
guardian  might  take  no  risk,  it  was  arranged  between 
them  that  Mr.  Norman  should  receipt  for  the  full  amount, 
which  he  did,  and  look  to  the  guardian  i)ersonally  for  pay- 
ment, in  case  the  credit  .was  allowed  by  the  court.  There 
is  no  suspicion  that  it  was  any  part  of  their  purpose  that 
any  portion  of  the  amount  allowed  should  be  retained  by 
the  guardian,  or  that  he  should  profit  in  any  way  at  the 
expense  of  the  ward.  The  whole  transaction  was  laid  be- 
fore the  court,  and,  it  seems  to  us,  the  legal  effect  was 
substantially  the  same  as  though  the  guardian  had  stated 
the  claim  to  the  court,  represented  that  it  had  not  been 
paid,  and  asked  for  an  order  for  its  allowanca  Such  a 
course  would  have  been  unobjectionable,  and,  the  course 
adopted  being  substantially  the  same  in  legal  effect,  it 
seems  to  us  to  be  equally  so. 

It  is  neat  urged  that  the  contract  of  the  minor  was  not 
binding  upon  him,  and  that  its  subsequent  adoption  and 
ratification  by  his  guardian  did  not  make  it  binding  on  the 
estate.  We  do  not  deem  it  necessary  to  go  into  the  ques- 
tion of  the  effect  of  the  contract  made  by  the  minor.  The 
evidence  is  conclusive  that  the  guardian,  in  effect,  entered 
into  precisely  the  same  contract  with  Mr.  Norman.    Such 
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a  contract,  if  reasonable,  in  our  opinion,  is  binding  on  the 
estate  of  the  minor.  McCoy  v.  Lane,  66  Neb.  847;  Taylor 
V.  Bcmiss,  110  U.  S.  42.  In  this  case  it  waa,  in  eflFect,  for 
twenty  per  cent,  of  the  amount  recovei-ed  for  the  ward,  and 
was  wholly  contingent.  The  court  under  which  the  guard- 
ian held  his  appointment  went  into  the  reasonableness 
of  the  contract  and  the  reasonable  value  of  the  services 
rendered  on  the  trial  of  this  case,  and  found  them  reason- 
able. Those  matters  were  also  in  issue  in  the  district 
court,  where  the  finding  of  the  county  court  thereon  waa 
sustained.  The  evidence  is  before  us  and  it  sustains  the 
finding  of  the  district  court.  Hence  the  reasonableness  of 
the  contract,  and  the  reasonableness  of  the  amount  allowed 
for  the  services  rendercMi,  are  no  longer  open  questions  Id 
the  case.  We  think,  so  far  as  the  objection  under  consid> 
eration  is  concerned,  there  was  no  error  in  the  order  allow- 
ing the  claim. 

A  part  of  the  services  performed  by  Mr.  Norman,  for 
which  the  allowance  is  asked,  was  performed  as  guardian 
ad  litem  in  the  settlement  of  the  estate  of  his  grandmother. 
It  is  now  insisted  that  for  the  services  rendered  in  such 
proceedings  he  is  entitled  only  to  such  fee  as  has  been 
allowed  him  therein  by  the  court,  and  in  this  behalf  we  are 
cited  to  Evylchcrt  v,  Troxell,  40  Neb.  195.  In  that  case 
the  minor  and  his  father  had  been  made  parties  to  a  fore- 
closure suit  in  the  district  court.  They  entered  into  a  con- 
tract with  tlie  attorney  to  appear  for  them  and  defend  their 
interest,  agreeing  to  pay  him  a  contingent  fee.  He  ap- 
peared for  them  in  the  case,  and  was  appointed  guardian 
ad  litem  for  the  minor.  In  anotiier  action,  wherein  the 
validity  of  the  contract  for  such  services,  so  far  as  the 
minor  was  concerned,  was  called  in  question,  this  courts 
speaking  through  Ragan^  C,  said  (p.  210) : 

*/For  performing  the  duties  of  a  guardian  ad  litem  an 
attorney  must  look,  and  look  only,  for  the  amount  of  his 
compensation  to  the  court,  and  the  compensation  allowed 
the  guardian  should  be  taxed  as  costs  in  the  proceedings 
and  as  such  collected.    Perhaps  it  might  be  flled  as  a  claim 
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against  the  minor's  estate,  but  no  other  different  or  greater 
amount  can  be  collected  than  that  allowed  by  the  court." 
But  we  do  not  think  that  case  is  exactly  parallel  with 
the  present.  In  the  present  case  the  services  of  the  attor- 
ney, both  as  guardian  ad  litem  and  otherwise,  were  ren- 
dered in  the  same  court,  and  in  the  court  to  which  the  ap- 
plication for  an  allowance  for  fees  was  made  in  this  case. 
We  do  not  think  the  fees  of  a  guardian  ad  litem^  in  all 
cases  and  under  all  circumstances,  are  to  be  taxed  in 
whole  or  in  part  against  the  adverse  party  or  parties. 
There  can  be  no  doubt  that  under  some  circumstances 
such  costs  should  be  borne  exclusively  by  the  minor.  In 
most  cases  we  think  the  matter  is,  to  some  extent  at  least, 
within  the  discretion  of  the  court.  In  this  case  the  minor 
and  those  adversely  interested  w^ere  represented  by  differ- 
ent attorneys.  Under  such  circumstances  it  would  be  no 
abuse  of  discretion  for  the  court  to  tax  the  fees  of  the 
guardian  ad  litem  to  the  minor,  to  be  deducted  exclusively 
from  his  share  of  the  estate.  That  being  true,  it  seems  to 
us  that  the  county  court  had  jurisdiction  to  thus  allow 
such  fees,  so  long  as  it.  had  jurisdiction  over  the  parties 
and  control  of  the  fund  against  which  they  were  charge- 
able. As  we  have  already  seen,  the  county  court  in  this 
case  not  only  went  into  the  contract,  but  into  the  (|uestion 
of  services  rendered  and  the  value  of  such  services.  It  had 
jurisdiction  of  the  parties  and  of  the  fund  against  which 
the  fees  of  the  guardian  ad  litem  were  chargeable.  It  does 
not  appear  that  there  was  at  any  time  any  specific  allow- 
ance for  the  fees  of  the  guardian  ad  litem.  Under  such 
circumstances,  we  think  it  is  a  fair  presumption  that  the 
county  court  included  those  fees  in  the  aggregate  amount 
allowed  in  this  case  for  the  services  rendered  for  the  minor 
by  Mr.  Norman.  That  court  has  jurisdiction  in  such  mat- 
ters and  is  charged  with  the  duty  of  protecting  the  inter- 
ests of  its  wards.  Its  jurisdiction  and  orders  are  attended 
by  all  the  presumptions  that  attend  those  of  other  courts 
of  record.     Indulging  those  presumptions,  w^e  think  the 
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judgment  of  the  district  court  was  right,  and  we  recom- 
mend that  it  be  affirmed. 

DuFFiE  and  Ames,  CO.,  concur. 

By  the  Court :    For  the  reasons  stated  in  the  fon^oing 
opinion,  the  judgment  of  the  district  court  is 

Affirmhd. 


Elizabeth  HEUiER  Schick,  appellee,  v.  Edwabd  Whit- 
comb ET  AL.,  APPELLANTS. 

Filed  Apbil  30,  1903.    No.  12,797. 

Partition:  Joint  Devise:  Settlement  of  Estate.  Where  lands  are 
deviaed  to  two  or  more  Jointly,  one  of  the  devisees  may  maintain 
an  action  for  the  partition  thereof  against  the  executor  and  the 
other  devisees,  at  any  time  after  the  expiration  of  the  time  for 
filing  claims  against  the  estate,  although  the  estate  has  not  been 
settled  and  there  has  been  no  decree  of  distribution,  provided  the 
personal  assets,  in  the  hands  of  the  executor,  are  sufficient  to  dis- 
charge the  debts  of  the  estate  and  the  charges  enumerated  in 
section  289,  chapter  23,  Compiled  Statutes  (Annotated  Statutes 
5154). 

2.  — - — :  Equities.  In  such  action,  the  district  court  has  Jurisdiction 
to  determine  every  question  necessarily  involved  in  a  Just  and 
equitable  decree  of  partition,  and  where  the  devisees,  or  any  of 
them,  have  received  advancements,  which  have  not  been  ad- 
Justed  by  the  county  court,  they  may  be  adjusted  in  such  action. 
For  the  purposes  of  such  adjustment,  such  advancements  are  to 
be  regarded  as  a  part  of  the  assets  of  the  estate. 

8. :    Devise  to  Executor  in  Tbust.    Where,  by  the  terms  of  the 


will,  a  part  of  the  devisees -talce  only  the  use  of  a  certain  portion 
of  the  estate  for  life,  remainder  over  to  their  children,  etc,  and 
the  ex  eon  tor  is  authorized  to  make  division  thereof  or  to  invest 
the  proceeds,  the  legal  title  to  such  shares  vests  in  the  executor  in 
trust,  for  the  uses  and  purposes  mentioned  in  the  will,  and  im- 
poses upon  him  a  charge,  reciuiring  the  exercise  of  his  discretion, 
in  regard  to  the  care  and  management  of  that  portion  of  the 
estate,  and  the  provisions  of  the  will  in  respect  thereto  should 
be  carried  out  in  the  decree  of  partition. 

Devise:    Dowt:r.     The  wife  of  a  devisee  has  an  Inchoate  right  of 
dower  in  his  share  of  the  lands  devised,  and  a  decree  in  partition. 
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which  bars  her  of  any  right,  title  or  interest  in  such  lands,  is 
errcmeous. 

8.  Beferees  in  Partition:  Incumbranocb.  The  referees  in  partition 
are  not  required  to  procure  certificates  of  incumbrances,  and  have 
the  lands  appraised,  as  in  case  of  a  sale  by  the  sheriff  on  exeea- 
tion;  nor  is  it  essential  to  the  validity  of  such  sale  that  the 
report  of  the  clerk,  as  to  incumbrances  required  by  section  819, 
Ck>de  of  Ciyil  Procedure,  or  the  order  therefor,  should  be  made 
before  sale. 

6.  Jurisdiction.  Our  statutory  proceedings  for  the  partition  of  real 
estate  are  essentially  in  rem,  and  the  district  court  has  no  Juris- 
diction in  such  proceedings  to  partition  real  property  in  another 
state. 

Appeal  from  the  district  court  for  Seward  county: 
Samueil  H.  SoBNBOR6£3By  DISTRICT  JuDGB.  Reversed  in 
part. 

Robert  Rya/n  and  Jf.  D.  Careys  for  appellants. 
Hurry  D.  Lcmdis  and  R.  R.  Schickj  Jr.j  contra. 

AliBBRT,  O. 

On  the  16th  day  of  May,  1900,  one  Anderson  Dana 
Whitcomb  died  seized  in  fee  of  the  lands  in  controversy 
in  this  action,  and  possessed  of  considerable  personal  prop- 
erty, leaving  a  will  of  which  the  following  is  a  copy : 

"Know  all  men  by  these  presents,  that  I,  Anderson  Dana 
Whitcomb,  fully  realizing  the  uncertainties  of  life,  and 
being  in  usual  health  and  of  sound  mind,  do  make  and  pub- 
lish this  my  last  will  and  testament 

"1st.  It  is  my  desire  that  my  funeral  expenses  and  just 
debts  be  paid. 

"2d.  That  after  the  payment  of  my  funeral  expenses  and 
just  debts,  the  residue  of  my  estate  shall  be  equally  di- 
vided between  my  children,  Edward  Whitcomb,  William 
Ahira  Whitcomb,  Walter  Olen  Whitcomb,  Dana  Simpson 
Whitcomb  and  Elizabeth  Heller  Schick,  heirs  of  my  body, 
excepting  as  hereinafter  provided.    I  hold  notes  a|;ainst, 
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and  have  bills  which  I  have  paid  for  Walter  Olen  Whit- 
comb,  William  Ahira  Whitcomb  and  Dana  Simpson  Whit- 
comby  and  I  direct  that  the  several  amounts  be  deducted 
from  the  amounts  of  their  share  to  be  given  them  or 
which  they  are  to  have  the  use  of  as  hereinafter  provided. 
I  direct  that  the  shares  of  my  estate  that  would  otherwise 
be  divided  between  William  Ahira  and  Walter  Olen  Whit- 
comb,  shall  not  be  given  them  absolutely,  but  that  they 
shall  have  the  use  of  the  same  during  their  natural  lives, 
and  at  their  death  or  as  either  of  them  depart  this  life,  the 
share  which  would  otherwise  have  fallen  to  each  on6  be 
equally  divided  between  their  children  then  living  and 
heirs  of  their  several  bodies. 

"4th.  I  hereby  appoint  my  son  Edward  Whitcomb  my 
sole  executor  of  this  my  last  will  and  testament,  and  who 
shall  have  full  power  and  authority  to  make  a  division  of 
my  estate  or  to  invest  the  amounts  set  aside  for  their  use 
as  above  provided  and  directed. 

"5th.  I  hereby  renounce  all  former  wills  or  bequests 
made  by  ma 

"Witness  my  hand  and  seal  this  8th  day  of  March,  1900, 
at  Lacyville,  Pa." 

On  the  11th  day  of  June,  1900,  the  will  was  duly  ad- 
mitted to  probate  by  the  county  court  of  Saline  county, 
whereupon  the  executor  therein  named  qualified  and  en- 
tered Upon  the  discharge  of  his  duties  as  executor  of  the 
will.  By  order  of  the  county  court,  creditors  of  the  estate 
were  allowed  six  months,  from  the  16th  day  of  June,  1900, 
to  file  their  claims  against  the  estate.  The  time  was  not 
extended  and,  at  its  expiration,  all  claims  not  filed  within 
that  time  were  barred.  The  regularity  of  the  proceedings 
in  the  county  court  are  not  questioned. 

On  the  2d  day  of  July,  1901,  and  while  the  administra- 
tion of  the  estate  was  still  pending  in  the  county  court, 
Elizabeth  Heller  Schick,  one  of  the  devisees  named  in 
the  will,  brought  this  action  against  the  other  devisees, 
including  the  children  of  William  Ahira  and  Dana  Simp- 
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son  Whit  comb,  the  executor,  and  Hannah,  Alice,  Car-, 
oline  and  Eva  Whitcomb,  the  wives  of  the  devisees  Edward, 
William  Ahira,  Walter  Olen  and  Dana  Simpson  Whit- 
comb, respectively,  for  a  partition  of  the  lands  in  contro- 
versy. 

The  petition,  in  addition  to  the  usual  allegations,  con- 
tains the  following: 

"The  said  plaintiif  further  avers  that  the  estate  of  the 
said  Anderson  Dana  Whitcomb,  deceased,  is  solvent,  and 
that  there  is  sufficient  personal  assets  in  the  hands  of  said 
Edward  Whitcomb,  executor  of  the  estate  of  the  said  An- 
derson Dana  Whitcomb,  deceased,  belonging  to  said  estate 
with  which  to  pay  all  debts  owing  by  said  estate  and  the 

cost  and  expense  of  administering  the  same. 

♦         •♦•♦♦*♦♦ 

"The  said  plaintiff  further  alleges  that  the  said  William 
Ahira  Whitcomb,  Walter  Olen  Whitcomb  and  Dana  Simp- 
son Whitcomb,  have  been  advanced  the  following  sums  by 
notes  and  money,  from  the  aforesaid  Anderson  Dana  Whit- 
comb, deceased,  during  the  lifetime  of  the  aforesaid  Ander- 
son Dana  Whitcomb,  to  wit:  William  Ahira  Whiteomb, 
eight  hundred  fifty-eight  and  4-100  dollars  (f 858.04) ; 
Walter  Olen  Whitcomb,  one  thousand  six  hundred  thirty- 
one  and  57-100  dollars  ($1,631.57) ;  Dana  Simpson  Whit- 
comb, one  thousand  eight  hundred  thirty-four  and  73-100 
dollars  (|1,834.73) ;  which  sums,  by  the  desire  and  will  of 
the  said  Anderson  Dana  Whitcomb,  deceased,  were  to  be 
deducted  from  the  respective  shares  of  the  aforesaid  Wil- 
liam Ahira  Whitcomb,  Walter  Olen  Whitcomb  and  Dana 
Simpson  Whitcomb. 

"The  said  plaintiff  further  alleges  that  the  defendants, 
Hannah  Whitcomb,  wife  of  Edward  Whitcomb,  Alice  Whit- 
comb, wife  of  William  Ahira  Whitcomb,  Caroline  Whit- 
comb, wife  of  Walter  Olen  Whitcomb,  and  Eva  Wliitcomb, 
wife  of  Dana  Simpson  Whitcomb,  each  claim  to  have  some 
interest  in  or  right  and  title  to  said  premises  or  some  por- 
tion thereof,  the  said  Hannah  Whitcomb  claiming  an  in- 
terest in  or  titie  to  said  premises  by  reason  of  being  the 
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wife  of  the  defendant  Edward  Whitcomb,  the  said  Alice 
WTiitcomb  claiming  an  interest  in  or  some  title  to  said 
premises  by  rc^ason  of  being  the  wife  of  the  defendant  Wil- 
liam Ahira  Whitcomb,  the  said  Caroline  Whitcomb  claim- 
ing an  interest  or  some  title  to  said  premises  by  reason  of 
being  the  wife  of  the  defendant  Walter  Olen  Whitcomb, 
the  said  Eva  Whitcomb  claiming  an  interest  in  or  some 
title  to  said  premises  by  reason  of  being  the  wife  of  the 
defendant  Dana  Simpson  Whitcomb,  but  plaintiff  alleges 
that  neither  thq|r  nor  either  of  them  have  any  right,  title, 
interest,  lien,  or  claim  whatsoever,  either  at  law  or  in 
equity  in  or  to  said  premises,  or  any  part  thereof,  and 
plaintiff  avers  that  their  pretended  claim  or  title,  or  in- 
terest in  said  premises,  is  a  cloud  upon  the  title  of  plain- 
tiff and  the  owners  of  said  premises,  and  that  said  cloud 
should  be  forever  removed,  set  aside  and  held  for  naught, 
and  plaintiff  asks  that  they  and  each  of  them  be  required 
to  set  up  in  writing  by  way  of  answer  in  the  time  aaid 
manner  required  by  law  whatever  interest  they  or  either 
of  them  have  or  claim  to  have  in  said  premises,  and  in 
default  thereof  that  they,  and  all  i>ersons  claiming  by, 
through  or  under  them  or  either  of  them  be  forever  barred 
and  cut  off  from  ever  asserting  the  sama 

^The  plaintiff  further  alleges  that  the  said  defendant 
Edward  Whitcomb,  as  the  executor  of  said  estate,  also 
claims  to  have  some  interest  in  or  right  to  said  premises 
aforesaid  by  reason  of  his  being  the  executor  of  the  estate 
of  the  said  Anderson  Dana  Whitcomb,  deceased,  but  the 
said  plaintiff  avers  that  he,  as  the  executor  of  said  estate, 
has  no  right,  title,  inter^t  or  claim  whatsoever  in  and 
to  said  premises  or  any  part  thereof." 

The  issues  were  made  up  and  a  trial  had  which  resulted 
in  the  following  findings  and  decree : 

"And  now  on  the  8th  day  of  January,  1902,  at  9  o'clock 
A.  M.,  this  cause  came  on  for  further  hearing  on  the  plead- 
ings and  evidence  and  was  duly  submitted  to  the  court,  on 
consideration  thereof  the  court  finds,  that: 

"Due  and  legal  service  of  summons  and  notice  of  the 
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pendency  of  this  action  has  been  made  upon  all  the  defend- 
ants in  this  cause  in  the  time  and  manner  provided  by  law 
and  that  a  guardian  ad  litem  was  duly  appointed  to  pro- 
tect the  interests  of  the  minor  defendants. 

"On  the  16th  day  of  May,  1900,  one  Anderson  Dana 
Whitcomb  died,  testate,  seized  in  fee  of  the  following  de- 
scribed real  estate,  situated  in  Nebraska,  to  wit:  North*- 
east  one-fourth,  section  twelve  (12),  town  eight  (8),  range 
one  (1)  east,  situate  in  Saline  county;  all  of  section 
thirty- three  (33),  town  fourteen  (14),  range  nine  (9) 
west)  situate  in  Howard  county;  northwest  one-fourth  sec- 
tion twenty  (20),  town  twelve  (12),  range  four  (4)  east, 
situate  in  Seward  county;  east  one-half  southwest  one- 
fourth,  section  thirty  (30),  town  eleven  (11),  range  seven 
(7)  west,  situate  in  Hamilton  county;  lot  six  (6),  original 
town  of  Friend,  situate  in  Saline  county. 

"Said  Anderson  Dana  Whitcomb,  deceased,  left  as  his 
devisees  and  heirs  at  law  the  following  persons,  vi& :  Ed- 
ward Whitcomb,  Walter  Olen  Whitcomb,  William  Ahira 
Whitcomb,  Dana  Simpson  Whitcomb,  Elizabeth  Heller 
Schick,  Arthur  Whitcomb,  Dana  Whitcomb,  Clarence 
Whitcomb,  Floyd  Whitcomb,  Chester  Whitcomb,  Nelle 
Whitcomb,  Herbert  Whitcomb,  Idla  Whitcomb,  Pauline 

Whitcomb, Whitcomb  and Whitcomb,  christian 

names  unknown. 

"That  the  will  of  Anderson  Dana  Whitcomb,  deceased, 
was  duly  probated  in  the  county  court  of  Saline  county, 
Nebraska,  and  that  Edward  Whitcomb  is  now  the  duly 
qualified  and  acting  executor  of  said  estate. 

"That  the  estate  of  Anderson  Dana  Whitcomb,  deceased, 
is  solvent  and  that  there  is  sufficient  personal  assets  in  the 
hands  of  the  said  Edward  Whitcomb,  executor  of  the  es- 
tate of  Anderson  Dana  Whitcomb,  deceased,  belonging  to 
said  estate  with  which  to  pay  all  debts  owing  by  said  es- 
tate and  the  costs  and  expense  of  administering  the  same. 

"That  the  following  sums  and  amounts,  to  wit,  f  1,834.73, 
fl,631.57  and  1858.04,  are  to  be  deducted  from  the  shares 
of  Dana  Simpson  Whitcomb,  Walter  Olen  Whitcomb  and 
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William  Ahira  Whitcomb,  as  follows:  f  1,834.73  from  the 
share  of  Dana  Simpson  Whitcomb,  $1,631.57  from  the 
share  of  Walter  Olen  Whitcomb  and  1858.04  from  the 
share  of  William  Ahira  Whitcomb,  as  advancements  ac- 
cording to  the  last  will  and  testament  of  Anderson  Dana 
Whitcomb,  deceased. 

"That  Anderson  Dana  Whitcomb  died  leaving  no  minor 
children  or  widow. 

"That  the  executor,  Edward  Whitcomb,  as  snch  has  no 
right,  title  interest  or  claim  whatsoever  in  and  to  said  ad- 
vancements and  premises  or  any  part  thereof. 

"Hannah  Whitcomb,  Alice  Whitcomb,  Caroline  Whit- 
comb and  Eva  Whitcomb  have  no  interest,  right  or  title  in 
the  above  described  lands. 

"Said  plaintiff,  as  an  heir  and  devisee  of  the  said  Ander- 
son Dana  Whitcomb,  deceased,  has  an  undivided  one-fifth 
Interest  in  said  lands  and  each  of  the  following  defendants 
has  a  similar  estate  of  an  undivided  one-fifth  interest  there- 
in, viz. :  Edward  \Miitcomb,  an  undivided  one-fifth  inter- 
est; Dana  Simpson  Whitcomb,  an  undivided  one-fifth  in- 
terest, subject  to  a  lien  hereinafter  mentioned;  William 
Ahira  ^Tiitcomb,  an  undivided  one-fifth  interest,  subject  tx) 
a  lien  hereinafter  mentioned ;  and  Walter  Olen  Whitcomb, 
an  undivided  one-fifth  interest,  subject  to  a  lien  hereinafter 
mentioned,  except  that  William  Ahira  Whitcomb  and 
Walter  Olen  ^Tiitcomb  have  a  life  estate  only  in  their  re- 
spective shares,  with  remainder  over,  in  equal  shares  to  the 
children  of  the  said  William  Ahira  Whitcomb  and  with 
remainder  over,  in  equal  shares  to  the  children  of  the  said 
Walter  Olen  TVTiitcomb. 

"The  court,  further  finds  that  the  plaintiff  is  entitled  to 
a  partition  of  said  premises  as  prayed  in  her  petition. 

"It  is  theopefore  decreed  that  the  sums  and  amounts,  to 
wit,  f  1,467.784,  f  1,305.256  and  f686.432,  be  declared  liens 
against  the  shares  of  Dana  Simpson  Whitcomb,  Walter 
Olen  Whitcomb  and  William  Ahira  Whitcomb  in  said  land, 
in  favor  of  Edward  Whitcomb,  Elizabeth  Heller  Schick, 
Dana  Simpson  Whitcomb^  Walter  Olen  Whitcomb  and 


Voii.  68]  JANUARY  TEKM,  1903.  791 


Schick  V.  Wliltcomb. 


William  Ahira  Whitcomb  as  follows :  the  sum  of  |1,467.784 
be  declared  a  lien  against  the  share  of  Dana  Simpson  Whit- 
comb in  favor  of  Edward  Whitcomb,  Elizabeth  Heller 
Schick,  Walter  Olen  Whitcomb  and  William  Ahira  Whit- 
comb; the  sum  of  $1,305,256  be  declared  a  lien  against  the 
share  of  Walter  Olen  Whitcomb  in  favor  of  Edward  Whit- 
comb, Elizabeth  Heller  Schick,  Dana  Simpson  Whitcomb 
and  William  Ahira  Whitcomb,  and  the  sum  of  $686,432 
be  declared  a  lien  against  the  share  of  William  Ahira  Whit- 
comb in  favor  of  Edward  Whitcomb,  Elizabeth  Heller 
Schick,  Dana  Simpson  Whitcomb  and  Walter  Olen  Whit- 
comb. 

"It  is  further  ordered  that  Edward  Whitcomb,  Elizabeth 
Heller  Schick,  Dana  Simpson  Whitcomb,  Walter  Olen 
'  Whitcomb  and  William  Ahira  Whitcomb  each  have  an  un- 
divided one-fifth  interest  in  the  above  mentioned  advance- 
ments, viz.,  $1,834.73,  $l,63i.57,  and  $858.04,  according  to 
the  last  will  and  testament  of  Anderson  Dana  Whitcomb, 
deceased. 

"It  is  therefore  considered,  ordered,  adjudged  and  de- 
creed by  the  court  that  the  shares  of  the  said  parties  and 
their  interests  in  said  lands  and  advancements  be  and  the 
same  hereby  are  confirmed,  and  tliat  partition  be  made 
accordingly.  It  is  further  ordered  that  R.  E.  Dunphy, 
James  Ruby  and  Charles  Adams  be  and  tliey  are  hereby 
appointed  referees  to  examine  said  lands  and  report  as  to 
the  manner  of  partition." 

The  referees  duly  reported  to  the  court  that  the  lands 
could  not  be  equitably  divided,  and  recommended  a  sale 
thereof.  The  court,  on  the  13th  day  of  February,  1902,  ap- 
proved the  report  and  ordered  the  lands  sold  as  upon  execu- 
tion. Afterward,  in  pursuance  of  such  order  and  after  due 
notice,  the  referees  sold  the  lands,  and  reported  the  sales  to 
the  court.  The  defendants  then  loilgod  objections  against 
the  confirmation  of  the  sales,  some  of  which  are  based  on 
alleged  errors  in  the  decree  and  need  not  be  noticed  at  this 
time ;  the  others  are  as  follows : 

"The  rei)ort  does  not  show  that  any  purchaser  has  paid 
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the  purchase  price  of  any  of  the  lands  of  which  there  has 
been  reported  sale. 

"The  will  vested  in  William  Ahira  Whitcomb  and  Walter 
Olen  Whitcomb  a  life  estate  each  in  one  of  the  shares  into 
which  the  testator  directed  by  his  will  that  his  property 
should  be  divided  and  this  court  after  making  the  order  of 
sale  herein  failed  to  direct  the  clerk  to  report  whether  there 
were  any  incumbrances  upon  any  part  of  the  property  to  be 
sold. 

"The  court  can  not  make  an  order  as  to  the  life  estate 
of  William  Ahira  Whitcomb  and  Walter  Olen  Whitcomb 
for  the  reason  that  no  attempt  has  been  made  to  come  to 
an  agreement  with  either  of  the  said  parties  as  to  the  same 
in  gross  to  be  considered  an  equivalent  for  each  of  said 
life  estates. 

"The  sales  by  the  referees  were  not  conducted  in  the 
manner  as  sales  by  sheriffs  on  execution  are  by  the  statute 
and  the  order  of  the  court  required  to  be  conducted,  for 
the  reason  that  there  were  no  liens  or  incumbrances  as- 
certained and  no  appraisement  was  made." 

The  objections  were  overruled  and  the  sales  confirmed; 
the  court  at  the  same  time  ordered  the  referees  to  file  a 
supplemental  report,  showing  who  of  the  purchasers  had 
paid  or  tendered  the  full  amount  of  their  bids  before  con- 
firmation, and  who,  of  such  purchasers,  had  tendered  se- 
curity for  one  year's  deferred  payment  according  to  the 
terms  of  the  sale.  The  court  further  ordered  the  referees 
to  retain  the  money  and  securities,  received  from  the  sale 
of  the  lands,  until  tiie  further  order  of  the  court 

The  defendants  appeal  to  this  court  from  the  decree  and 
order  of  confirmation. 

The  defendants  contend  that  the  executor  is  entitled  to 
the  possession,  of  the  real  estate,  until  such  possession  is 
terminated  by  a  decree  of  the  county  court,  and,  as  his  pos- 
session had  not  been  thus  terminated  when  this  action  was 
brought,  the  decree  ordering  partition  is  erroneous.  C5om- 
piled  Statutes,  chapter  23,  section  202  (Annotated  Stat- 
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utee,  5(M57),  is  the  basis  of  the  right  of  an  executor  to  the 
possession  of  the  real  estate  of  his  testator,  and  is  as  fol- 
lows: 

"The  executor  or  administrator  shall  have  a  right  to  the 
possession  of  all  the  real  as  well  as  personal  estate  of  the 
deceased,  and  may  receive  the  rents,  issues  and  profits  of 
the  real  estate,  until  the  estate  shall  have  been  settled,  or 
until  delivered  over,  by  order  of  the  probate  court,  to  the 
heirs  or  devisees,  and  shall  keep  in  good,  tenantable  repair, 
all  houses,  buildings  and  fences  thereon  which  are  under 
his  control." 

If  that  section  stood  alone,  it  would,  perhaps,  be  suffi- 
cient to  establish  the  defendants'  contention.  But  in  the 
same  chapter  are  the  following : 

"Sec.  288.  Before  any  partition  or  division  of  any  es- 
tate among  the  heirs,  devisees  or  l^atees,  as  provided  in 
this  subdivision,  the  probate  court  shall  make  an  allow- 
ance for  the  necessary  expenses  of  the  support  of  any 
children  of  the  deceased  under  seven  years  of  age;  and  it 
shall  be  the  duty  of  the  executor  or  administrator  to  retain 
in  his  hands  sufficient  estate  for  the  purpose,  except  when 
some  provision  is  made  by  will  for  their  support. 

"Sec.  289.  After  the  payment  of  the  debts,  funeral 
charges,  and  the  expenses  of  administration,  and  after  the 
allowances  made  for  the  expense  of  the  maintenance  of 
the  family  of  the  deceased,  and  for  the  support  of  the 
children  under  seven  years  of  age,  and  after  the  assign- 
ment to  the  widow  of  her  dower,  and  of  her  share  in  the 
personal  estate,  or  when  sufficient  assets  shall  be  re- 
served in  the  hands  of  the  executor  or  administrator  for 
the  above  purposes,  the  county  court  shall,  by  a  decree  for 
that  purpose,  assign  the  residue  of  the  estate,  if  any,  to 
such  other  persons  as  are  by  law  entitled  to  the  same. 

"Sec.  290.  In  such  decree  the  court  shall  name  the  per- 
sons, and  the  proportions  or  parts  to  which  each  shall  be 
entitled,  and  such  persons  shall  have  the  right  to  demand 
and  recover  their  respective  shares  from  the  executor  or 
administrator,  or  any  person  having  the  sama  _    ^ 
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the  purchase  price  of  any  of  the  lands  of  which  there  has 
been  reported  sale. 

"The  will  vested  in  William  Ahira  Whitcomb  and  Walter 
Olen  Whitcomb  a  life  estate  each  in  one  of  the  shares  into 
which  the  testator  directed  bj  his  will  that  his  property 
should  be  divided  and  this  court  after  making  the  order  of 
sale  herein  failed  to  direct  the  clerk  to  report  whether  there 
were  any  incumbrances  upon  any  part  of  the  property  to  be 
sold. 

"The  court  can  not  make  an  order  as  to  the  life  estate 
of  William  Ahira  Whitcomb  and  Walter  Olen  Whitcomb 
for  the  reason  that  no  attempt  has  been  made  to  come  to 
an  agreement  with  either  of  the  said  parties  as  to  the  same 
in  gross  to  be  considered  an  equivalent  for  each  of  said 
life  estates. 

"The  sales  by  the  referees  were  not  conducted  in  the 
manner  as  sales  by  sheriflfs  on  execution  are  by  the  statute 
and  the  order  of  the  court  required  to  be  conducted,  for 
the  reason  that  there  were  no  liens  or  incumbrances  sb- 
<*ertained  and  no  appraisement  was  made." 

The  objections  were  overruled  and  the  sales  confirmed; 
the  court  at  the  same  time  ordered  the  referees  to  file  a 
supplemental  report,  showing  who  of  the  purchasers  had 
paid  or  tendered  the  full  amount  of  their  bids  before  con- 
firmation, and  who,  of  such  purchasers,  had  tendered  se- 
curity for  one  year's  deferred  payment  according  to  the 
terms  of  the  sale.  The  court  further  ordered  the  referees 
to  retain  the  money  and  securities,  received  from  the  sale 
of  the  lands,  until  the  further  order  of  the  court 

The  defendants  appeal  to  this  court  from  the  decree  and 
order  of  confirmation. 

The  defendants  contend  that  the  executor  is  entitled  to 
the  possession  of  the  real  estate,  until  such  i)osse8sion  is 
terminated  by  a  decree  of  the  county  court,  and,  as  his  pos- 
session had  not  been  thus  terminated  when  this  action  was 
brought^  the  decree  ordering  partition  is  erroneous.  C5om- 
piled  Statutes,  chapter  23,  section  202  (Annotated  Stat^- 
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utee,  5067),  is  the  basis  of  the  right  of  an  executor  to  the 
possession  of  the  real  estate  of  his  testator,  and  is  as  fol- 
lows: 

"The  executor  or  administrator  shall  have  a  right  to  the 
possession  of  all  the  real  as  well  as  personal  estate  of  the 
deceased,  and  may  receive  the  rents,  issues  and  profits  of 
the  real  estate,  until  the  estate  shall  have  been  settled,  or 
until  delivered  over,  by  order  of  the  probate  court,  to  the 
heirs  or  devisees,  and  shall  keep  in  good,  tenan table  repair, 
all  houses,  buildings  and  fences  thereon  which  are  under 
his  control." 

If  that  section  stood  alone,  it  would,  i>erhape,  be  suffi- 
cient to  establish  the  defendants'  contention.  But  in  the 
same  chapter  are  the  following : 

"Sec.  288.  Before  any  partition  or  division  of  any  es- 
tate among  the  heirs,  devisees  or  l^atees,  as  provided  in 
this  subdivision,  the  probate  court  shall  make  an  allow- 
ance for  the  necessary  expenses  of  the  support  of  any 
children  of  the  deceased  under  seven  years  of  age ;  and  it 
shall  be  the  duty  of  the  executor  or  administrator  to  retain 
in  his  hands  sufficient  estate  for  the  purpose,  except  when 
some  provision  is  made  by  will  for  their  support. 

"Sec.  289.  After  the  payment  of  the  debts,  funeral 
charges,  and  the  expenses  of  administration,  and  after  the 
allowances  made  for  the  expense  of  the  maintenance  of 
the  family  of  the  deceased,  and  for  the  support  of  the 
children  under  seven  years  of  age,  and  after  the  assign- 
ment to  the  Avidow  of  her  dower,  and  of  her  share  in  the 
personal  estate,  or  when  sufficient  assets  shall  be  re- 
served in  the  hands  of  the  executor  or  administrator  for 
the  above  purposes,  the  county  court  shall,  by  a  decree  for 
that  purpose,  assign  the  residue  of  the  estate,  if  any,  to 
such  other  persons  as  are  by  law  entitled  to  the  same. 

"Sec.  290.  In  such  decree  the  court  shall  name  the  per- 
sons, and  the  proportions  or  parts  to  which  each  shall  be 
entitled,  and  such  i)ersons  shall  have  the  right  to  demand 
and  recover  their  respective  shares  from  the  executor  or 
administrator,  or  any  person  having  the  sama 
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"Sec.  291.  Such  decree  may  be  made  on  the  application 
of  the  executor  or  administrator  or  of  any  person  inter- 
ested; but  no  heir,  devisee  or  legatee  shall  be  entitled  to 
a  decree  for  his  share  until  payment  of  the  debts  and  al- 
lowances and  expe^8e8  mentioned  in  the  preceding  sec- 
tion shall  have  been  made  or  provided  for,  unless  he  shall 
give  a  bond  to  the  county  judge,  with  such  surety  or 
sureties  as  he  may  direct,  to  secure  the  payment  of  the 
just  proportion  of  such  heir,  devisee  or  legatee  of  such 
debts  and  expenses,  or  such  part  thereof  as  shall  remain 
unprovided  for,  and  to  indemnify  the  executor  or  admin- 
istrator against  the  same. 

"Sec.  292.  ^Tben  such  estate  shall  consist  in  part  of 
real  estate,  and  shall  descend  to  two  or  more  heirs,  devi- 
sees or  legatees,  and  the  respective  shares  shall  not  be 
separate  and  distinguished,  partition  thereof  may  be  made 
as  provided  by  law.'* 

As  to  the  time  when  a  devisee  is  entitled  to  a  decree  for 
a  division  or  partition  of  the  estate,  the  foregoing  sections 
make  no  distinction  between  real  and  personal  proi)erty. 
In  either  case  an  heir  or  devisee  is  entitled  to  a  division 
or  partition,  (1)  When,  the  charges  therein  enumerated 
have  been  paid;  (2)  When  the  executor  or  administrator 
reserves  sufficient  assets  in  his  hands  to  pay  such  charges; 
(3)  Upon  giving  the  bond  provided  for  in  section  291. 
Section  289  provides  for  a  decree  of  distribution  by  the 
county  court.  Section  292  provides  for  partition,  "as  pro- 
vided by  law,"  where  the  property  to  be  divided  is  real 
estate,  and  the  respective  shares  are  not  to  be  separate 
and  distinguished.  The  phrase,  "according  to  law"  can 
have  but  one  meaning  and  that  is,  by  an  action  in  parti- 
tion in  the  district  court,  the  only  court  having  original 
jurisdiction  in  cases  of  that  character.  The  sections 
quoted,  then,  fairly  construed,  provide  that  where  real  es- 
tate descends  to  two  or  more  heirs  or  devisees  jointly,  an 
action  for  the  partition  thereof  may  be  maintained  in  the 
district  court,  after  the  charges  enumerated  in  section  289 
have  been  paid,  or,  when  the  executor  reserves  in  his  hands 
sufficient  to  pay  them. 
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Applying  the  foregoing  to  the  case  at  bar,  the  conten- 
tion under  consideration  can  not  be  sustained.  The  time 
for  filing  claims  against  the  estate  had  expired  when  this 
action  was  commenced;  but  one  claim,  amounting  to  some 
$70,  was  filed  against  the  estate ;  the  decease<l  left  neither 
widow  nor  minor  children;  the  evidence  shows  personal 
assets  of  the  estate,  in  the  hands  of  the  executor,  amount- 
ing to  more  than  $11,000,  of  which  more  than  $800  is  in 
money;  by  the  terms  of  the  will  the  land  in  controversy 
descended  to  the  heirs  jointly.  It  seems  to  us  that  these 
facts  bring  the  case  within  the  provisions  of  the  sections 
just  quot(^d,  and  that  the  right  of  the  plaintiff  to  a  parti- 
tion of  the  real  estate  had  fully  matured  when  this  action 
waB  brought.  This  appears  to  be  the  construction  placed 
on  like  statutory  provisions  by  the  supreme  court  of  Wis- 
consin. Volk  V.  mmrell,  98  Wis.  385,  74  N.  W.  118;  Mc- 
Manany  v.  Shendan,  81  Wis.  538,  51  N.  W.  1011. 

The  defendants  rely  on  Alexander  v.  Alexander^  26  Neb. 
68,  wherein  this  court  held,  that  an  action  of  this  char- 
acter could  not  be  maintained  by  an  heir,  "until  the  debts, 
allowances  and  expenses  against  said  estate  have  been  paid 
or  provided  for,  unless  he  give  a  bond  Avith  approved  sure- 
ties to  pay  the  same."  There  is  nothing  in  that  case  incon- 
sistent with  the  views  hereinbefore  expressed,  but  we  do  not 
consider  it  directly  in  point  on  the  precise  question  under 
discussion.  There  the  petition  contained  no  allegation 
whatever  in  regard  to  the  solvency  of  the  estate,  or  of  the 
suflficiency  of  the  personal  assets  to  meet  the  charges  which 
the  statute  requires  to  be  paid  or  provided  for  before  a 
division  or  partition  of  the  estate  can  be  had.  The  court 
merely  paraphrased  section  291,  in  order  to  show  the  in- 
suflBciency  of  the  petition.  But  in  this  case  the  solvency 
of  the  estate,  as  well  as  the  sufficiency  of  the  personal  as- 
sets to  pay  the  debts  against  it,  are  alleged  in  the  petition 
and  conclusively  established  by  the  evidence.  The  dis- 
tinction between  the  two  cases,  to  our  minds,  is  clear.  The 
defendants  also  rely  on  Security  Investment  Go.  v.  Lot- 
tridge,  2  Neb.  (Unof.)  489.     So  far  as  that  case  touches 
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the  present  it  simply  holds,  in  effect,  that  where  lands 
descend  to  two  or  more  jointly,  an  order  of  the  county 
court  assigning  the  lands,  or  a  portion  thereof,  to  one  of 
the  heirs  was  unauthorized,  because,  in  such  case,  the 
heirs  would  have  to  make  voluntary  partition  or  resort  to 
the  district  court.  The  precise  question  now  before  us 
was  not  involved. 

The  defendants  contend  that  the  decree  of  the  district 
court  is  erroneous  in  that  it  adjusts  the  advancements 
made  to  three  of  the  devisees,  whereas  the  county  court  has 
exclusive  original  jurisdiction  in  that  behalf.  In  support 
of  this  contention  we  are  cited  to  numerous  authorities 
showing  the  exclusive  jurisdiction  of  the  county  court  in 
matters  of  probate.  A  review  of  the  authorities  on  that 
point  may  be  found  in  Williams  v.  Miles,  63  Neb.  859. 
But,  as  we  have  seen  from  the  sections  of  the  statute  here- 
inbefore quoted,  the  right  of  a  devisee  to  a  partition  of  the 
real  estate  depends  upon  precisely  the  same  conditions  as 
his  right  to  a  division  of  the  personal  estate;  in  neither 
case  is  he  obliged,  under  all  circumstances,  to  wait  until  a 
final  settlement  of  the  estate.  Where  the  real  estate  de- 
scends to  two  or  more  jointly,  an  action  in  partition  will 
lia  Sec.  292,  supra.  Of  such  actions  the  county  court  has 
no  jurisdiction  (Compiled  Statutes,  ch,  20,  sec.  2,  Anno- 
tated Statutes,  4786) ;  resort,  therefore,  must  be  had  to  the 
district  court  The  jurisdiction  to  partition  or  divide  a 
portion  of  the  estate  among  the  devisees,  of  necessity,  car- 
ries with  it  the  power  to  determine  such  incidental  ques- 
tions as  are  necessarily  involved  in  a  just  and  equitable 
decree  of  ixirtition.  Where  one  or  more  of  the  devisees 
have  had  advancements  which,  as  in  this  case,  have  not 
been  adjusted,  justice  to  the  other  devisees  requires  a 
proper  adjustment  of  such  advancements  by  the  court  de- 
creeing partition.  In  this  case,  such  adjustment  involves 
no  controversy  as  to  the  amount  of  the  advancements,  be- 
cause the  amount  of  each,  as  well  as  the  shares  of  the 
devisees,  is  specified  in  the  will,  and  conclusively  estab- 
lished by  the  decree  of  the  county  court  admitting  it  to 
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probate.  Under  such  circumstances,  it  seems  to  us,  there 
can  be  no  doubt  that  the  district  court  has  jurisdiction  to 
enter  a  decree  whereby  the  respective  interests  of  those  re- 
ceiving advancements  are  duly  charged  therewith;  in  no 
other  way  coald  the  rights  of  all  parties  be  fully  protected 
against  all  contingencies. 

But  the  defendants  complain  of  the  manner  in  which  the 
district  court  adjusted  the  advancements.  We  discover 
no  just  ground  for  complaint  in  this  respect.  There  were 
five  devisees  and,  according  to  the  terms  of  the  will  as  well 
as  the  findings  of  the  district  court,  three  of  them  were 
respectively  chargeable  with  the  following  advancements: 
11,834.73,  $1,631.57  and  $858.04.  Such  advancements,  for 
the  purpose  of  computing  the  shares  of  the  respective  bene- 
ficiaries under  the  will,  are  to  be  considered  as  a  part  of 
the  estate  to  be  distributed.  That  is  to  say,  they  are  not 
to  be  charged  against  those  receiving  them  and  credited 
to  the  other  devisees,  but  the  account  is  between  the  former 
and  the  estate  in  which  they,  as  well  as  the  latter,  have  a 
one-fifth  interest  each.  That  being  true,  each  devisee  who 
had  received  an  advancement,  as  between  him  and  the  es- 
tate, is  chargeable  with  the  full  amount,  but,  as  between 
him  and  the  other  devisees,  he  is  chargeable  with  but  four- 
fifths  of  it.  By  its  decree,  the  district  court  made  four- 
fifths  of  each  advancement  a  lien  agalast  the  interest  in 
the  land,  of  the  party  receiving  it,  and  in  favor  of  the  other 
devisees.  That  was  proper.  The  decree  further  provides 
that  each  devisee  has  an  undivided  one-fifth  interest  in 
the  whole  amount  of  the  advancements.  As  before  stated, 
the  account  is  primarily  between  those  receiving  the  ad- 
vancements and  the  estate,  and  as  they  have  a  one-fifth  in- 
terest in  the  estate,  that  part  of  the  decree  gives  them  noth- 
ing more  than  the  law  itself  gives  them,  and  can  not,  there- 
fore, be  erroneous.  Whether  it  is  essential  to  the  decree  is 
another  question. 

The  decree  is  assailed  on  another  ground,  namely,  that 
it  ignores  that  provision  of  the  will  giving  two  of  the  devi- 
sees only  a  life  estate  in  an  undivided  one-fifth  each  in  the 
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(*state  of  the  testator,  and  the  power  vested  in  the  executor 
in  respect  thereto.  This  complaint,  we  think,  is  well 
founded.  By  the  terms  of  the  will,  it  is  expressly  provided 
that  the  shares  of  such  devisees  "shall  not  be  given  to  them 
absolutely,  but  that  they  shall  have  the  use  thereof  during 
their  natural  lives,  and  at  their  death  or  as  either  of  them 
depart  this  life,  the  share  which  would  otherwise  have 
fallen  to  each  one  be  e<iually  divided  between  their  children 
then  living  and  heirs  of  their  several  bodies."  The  last 
paragraph  of  the  will  authorizes  the  executor  to  make 
division  and  invest  the  amounts  set  aside  for  the  use  of 
such  devisees.  The  district  court  found  that  the  executor, 
as  such  (he  is  also  a  devisee),  had  no  interest  whatever  in 
the  lands,  and  decreed  accordingly,  allowing  him  only  the 
one-fifth  devised  to  him  personally  bj^  the  testator.  This 
is  erroneous.  The  provisions  of  the  will  just  referred  to 
cast  upon  the  executor  a  personal  trust  in  addition  to  that 
which  is  insei^arably  connected  with  the  office  of  executor; 
namely,  the  power  to  invest  the  shares  of  two  of  the  devi- 
sees, with  such  other  powers  as  are  necessarily  incident 
thereto  at  least.  Such  was  clearly  the  intention  of  the 
testator.  It  is  well  settled  that  in  the  construction  of  a 
will  the  intention  of  the  testator  must  be  carried  into  ef- 
fect, provided  in  so  doing  no  rule  of  law  or  sound  policy 
is  violated.  McCulloch  v.  Valentine^  24  Neb.  215;  8t 
James  Orphan  Asylutn  v.  Shelby^  60  Neb.  796.  It  is 
equally  well  settled,  we  think,  that  a  court  will  not  annul 
a  trust,  created  by  will,  which  charges  a  trustee  with  the 
care  and  super\'ision  of  real  estate  and  requires  the  ex- 
ercise of  his  discretion.  Outcalt  v.  Appleby^  9  Stew,  Eq. 
(N.  J.)  73;  Ex  Parte  Cuhhage  v.  Fi^nklin,  62  Mo.  364; 
Naglc&s  Estate,  52  Pa.  St  154;  Gregory  v.  Gates,  30  Qratt 
(Va.)  83.  It  follows,  therefore,  that  the  decree  should 
have  protected  the  interest  of  the  executor,  as  trustee,  in 
the  shares  of  the  two  devisees  who,  by  the  terms  of  the 
will,  take  only  a  life  estate,  and  to  the  extent  that  it  ignores 
such  interest  it  can  not  be  sustained. 
There  is  another  resi>ect  in  which  we  think  tb^  4^era 
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of  the  district  court  is  erroneous,  and  that  is  in  regard  to 
the  defendants,  Hannah  Whitcomb  and  Eva  Whitcomb, 
the  wives  of  the  defendants  Edward  and  Dana  Simpson 
Whitcomb,  respectively.  The  court  found  that  they  had 
no  right,  title  or  interest  in  the  lands.  Their  husbands 
were  seized  of  an  estate  of  inheritance  in  the  land,  con- 
sequently they  each  had  an  inchoate  right  of  dower  therein. 
Ordinarily,  such  inchoate  right,  once  vested  in  the  wife, 
can  be  devested  only  by  her  voluntary  act.  Motley  v.  Mot- 
ley^ 53  Neb.  375;  l^icoll  v.  Ogden,  29  111.  323,  81  Am.  Dec. 
311.  This  rule,  however,  does  not  prevent  a  partition  of 
lands  in  case  it  is  incumbered  by  the  inchoate  right  of 
dower  of  the  wife  of  one  of  the  joint  tenants.  In  such  case, 
the  right  of  dower  follows  and  attaches  to  the  allotment 
of  the  husband,  or  to  its  equivalent  in  case  of  sale  where 
division  in  kind  can  not  be  made.  Section  831,  Code  of 
CSvil  Procedure,  appears  to  have  been  expressly  devised 
to  meet  contingencies  of  that  character  and  is  as  follows : 

"If  the  owner  of  any  share  thus  sold  has  a  husband  or 
wife  living,  and  if  such  husband  and  wife  do  not  agree  as 
to  the  disposition  that  shall  be  made  of  the  proceeds  of 
such  sale,  the  court  must  direct  it  to  be  invested  in  real 
estate  under  the  supervision  of  such  person  as  it  may  ap- 
point, taking  the  title  in  the  name  of  the  owner  of  the 
shares  sold  as  aforesaid." 

We  think  it  follows  that  the  findings  and  decree  of  the 
district  court,  as  to  the  two  defendants  having  an  inchoate 
right  of  dower  in  the  lands,  is  erroneous. 

We  come  now  to  the  objections  to  the  confirmation  of 
the  sales.  The  first  is  that  the  lands  were  not  sold  "as 
upon  execution"  as  provided  by  the  decree,  in  that  it  was 
not  appraised.  The  statute  does  not  provide  in  express 
terms  that  a  sale  of  lands  under  a  decree  in  partition  shall 
be  "as  upon  execution,"  but  that  "the  same  notice  of  sale 
shall  be  given  as  when  lands  are  sold  on  execution  by  the 
sheriff,  and  the  sale  shall  be  conducted  in  like  manner." 
Code  of  Civil  Procedure,  sec.  817.  In  providing  for  the 
notice  of  such  sales,  the  lawmakers  indicated  clearly  that 
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they  did  not  intend  to  include  all  the  preliminary  steps 
leading  up  to  a  sale  by  a  sheriff  in  the  clause  "and  tiie 
sale  shall  be  conducted  in  like  manner,"  but  merely  the 
manner  of  conducting  the  sale  itself  at  the  time  and  place 
fixed  by  the  notice.  Hence  we  do  not  think  the  statute 
contemplates  an  appraisement  of  the  land  in  partition 
sales.  That  being  true,  the  decree  of  the  district  court  di- 
recting a  sale  as  upon  execution  should  be  held  to  be  no 
more  than  a  direction  that  the  land  be  sold  according  to 
law,  that  is  in  accordance  with  the  provisions  of  section 
817,  supra^  and  not  as  imi)osing  additional  restrictions  on 
such  sale. 

Another  objection  urged  against  the  confirmation  of  the 
sales  is,  that  the  report  of  the  referees  fails  to  show  that 
the  purchase  price,  in  each  instance,  had  been  paid  or  se- 
cured in  accordance  with  the  order  of  sale.  The  referees 
are  und^r  Ixmds  for  the  faithful  discharge  of  their  duties; 
the  court  fixed  the  terms  upon  which  they  were  authorized 
to  sell,  and  they  are  responsible  for  the  proceeds;  the  law 
provides  that,  upon  confirmation  of  such  sales,  the  court 
shall  enter  an  order  directing  the  referees,  or  any  two  of 
them,  to  execute  conveyances  in  pursuance  of  such  sales, 
but  that  no  conveyances  shall  be  made  until  the  purchase 
money  is  paid  or  secured.  Code  of  Civil  Procedure,  sec. 
829.  It  is  fair  to  presume  that  the  referees  will  observe 
the  law.  If  they  do  not,  they  are  in  no  degree  absolved 
from  liability  by  the  order  of  confirmation.  This  objection 
does  not  appt^ar  to  us  to  be  well  founded. 

It  is  next  insisted  that  the  order  of  confirmation  is  er- 
roneous, because  there  was  no  report  of  incumbrances  by 
the  clerk,  as  required  by  section  819,  Code  of  Civil  Pro- 
cedure. Subsequent  sections  relate  to  the  procedure  in 
case  of  incumbrances,  and  section  827  expressly  provides 
that  "the  proce(Mlings  in  relation  to  the  incumbrances  shall 
not  delay  the  distribution  of  the  proceeds  of  other  shares 
in  respect  to  which  no  difficulties  exist"  This  clearly 
shows  that  it  was  not  the  intention  of  the  lawmakers  that 
a  compliance  with  section  827  should  necessarily  precede 
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a  valid  sale.  The  record  shows  that  after  the  sales,  and 
before  confirmation,  the  court  directed  the  clerk  to  report 
as  required  by  section  819.  The  funds  are  still  within  the 
control  of  the  court,  and  a  report  by  the  clerk  as  to  the 
incumbrances  will  serve  all  the  purposes  for  which  it  is 
required,  if  filed  at  any  time  before  a  distribution  of  the 
funds  and  a  final  disposition  of  the  case. 

The  defendants  further  contend  that  the  proceedings  are 
erroneous  throughout,  because  certain  lands  in  the  state 
of  Pennsylvania,  of  which  the  testator  died  seized,  should 
have  been  included  in  the  action  and  disposed  of  by  the 
decree.  They  concede  that  the  courts  of  this  state  have 
no  jurisdiction  of  lands  in  another  state,  but  insist  that  a 
personal  adjudication  would  bind  the  parties,  as  in  the 
case  of  a  decree  for  specific  performance  for  the  convey- 
ance of  land  in  another  state,  enforceable  by  injunction, 
attachment  or  like  process  against  the  person,  or  which 
would  be  available  in  an  action  between  the  same  parties 
in  such  other  state,  concerning  the  title  to  the  lands  lying 
there.  The  argument  in  this  behalf  is  based  on  the  as- 
sumption that  the  maxim,  that  equity  operates  in  personam 
and  not  in  rem^  applies  to  cases  of  this  character.  But 
such  is  not  the  case.  The  statutory  proceedings  pursued 
in  this  case  involve  a  division  of  the  lands  by  referees  ap- 
pointed by  the  court,  and,  under  certain  circumstances,  a 
sale  thereof  by  such  referees.  Such  proceedings,  there- 
fore, are  essentially  in  rem^  and  the  elementary  rule  that 
the  courts  of  one  state  have  no  jurisdiction  of  lands  lying 
in  another  applies  with  full  force.  Besides,  we  know  of 
no  rule  that  would  compel  the  plaintiff  to  include  all  lands, 
subject  to  partition  as  between  him  and  the  defendants, 
in  one  action. 

For  the  reasons  hereinbefore  stated,  the  decree  of  the 
district  court,  so  far  as  it  relates  to  the  executor's  share, 
as  such,  and  to  the  defendants  Hannah  and  Eva  Whitcomb, 
the  wives  of  defendants  Edward  and  Dana  Simpson  Whit- 
comb respectively,  should  be  reversed  with  directions  to 
enter  a  decree  in  favor  of  the  executor,  as  such,  for  one- 
55 
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fifth  of  the  land  in  trust,  for  the  use  of  William  Ahira 
Whitcomb,  and  one-fifth  in  trust  for  the  use  of  Walter 
Olen  Whitcomb,  for  the  term  of  their  respective  natural 
lives,  and  upon  the  death  of  either  of  them,  the  share  held 
to  his  use  to  be  divided  between  his  children  then  living 
and  the  heirs  of  their  several  bodies.  As  to  the  defend- 
ants Hannah  and  Eva  Whitcomb,  the  decree  should  give 
each  of  them  an  inchoate  right  of  dower  in  the  share  al- 
lotted to  her  husband,  which  should  be  protected  before 
final  disposition  of  the  proceeds  in  the  manner  provided 
by  section  831,  supra.  This  would  involve  corresponding 
modifications  of  the  decree  as  to  William  Ahira  Whit- 
comb and  Walter  Olen  Whitcomb  and  their  children,  a^ 
to  the  terms  of  the  trust,  and  as  to  Edward  Whitcomb  and 
Dana  Simpson  Whitcomb  to  the  extent  of  the  dower  in- 
terests of  their  wives.  Such  modifications  of  the  decree  will 
not  aflfect  that  portion  of  the  proceedings  by  which  the 
referees  were  authorized  to  make  partition  and  sale;  the 
sale  appt*ars  to  have  been  fairly  conducted,  and  no  com- 
plaint is  made,  not  hereinbefore  considered,  that  the  order 
directing  the  sale  was  not  proper,  or  that  the  lands  were 
not  sold  for  their  fair  value;  as  before  stated,  the  funds 
are  still  under  the  control  of  the  court,  consequently  the 
interests  of  the  several  parties  may  be  fully  protected  by 
proper  orders  of  the  district  court.  We  are  of  the  opinion, 
therefore,  that  the  ends  of  justice  will  be  fully  ser\^ed  by 
a  modification  of  the  decree,  in  the  manner  hereinbefore 
indicated,  leaving  the  subsequent  proceedings  undisturbed. 
It  is  therefore  recommended  that  the  decree  of  the  dis- 
trict court,  as  to  the  executor  as  such,  and  as  to  the  de- 
fendants Hannah  and  Eva  Whitcomb,  be  reversed  and  the 
cause  remanded  with  directions  to  enter  a  decree  in  their 
favor  in  accordance  with  this  opinion;  and,  that  the  decree 
in  all  other  respects,  and  the  order  of  confirmation,  be 
affirmed. 


DuFFiB,  C,  concurs, 
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By  the  CJourt :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  decree  of  the  district  court,  as  to  the  executor 
as  such,  and  as  to  the  defendants  Hannah  and  Eva  Whit- 
comb,  is  reversed  and  the  cause  remanded  with  directions 
to  enter  a  decree  in  their  favor  in  accordance  with  this 
opinion ;  and  that  the  decree  in  all  other  resp'ects,  and  the 
order  of  confirmation  is  affirmed. 

Reversed  in  part. 


Henry  G.  Lbisbnring  v.  Chari.es  H.  La  Croix. 

Filed  April  30,  1903.    No.  12,806. 

1.  Malpractice:   Evidence.    In  an  action  against  a  physician  and  sur- 

geon for  alleged  negligent  treatment  of  a  compound  fracture  of 
the  bone,  it  is  permissible  to  show  by  another  surgeon  what  would 
be  the  proper  treatment  for  a  simple  fracture,  and  that  the  treat- 
ment for  a  compound  fracture  would  not  be  materially  different. 

2.  Evidence:    Damages.     In  such  an  action  It  is  proper  to  submit  evi- 

dence relating  to  the  condition  of  the  patient's  health  at  the  time 
the  treatment  began,  and  also  to  the  length  of  time  he  was  treated 
by  others  after  defendant  ceased  to  attend  him,  the  jury  being 
cautioned  "to  compensate  plaintiff  only  for  such  injury  and  dam- 
age as  may  have  been  caused  by  reason  of  the  negligence  of 
defendant." 

3.  Evidence:    Negligence:    Question  fob  Juby.     Where  there  is  evi- 

dence that  under  proper  treatment  the  fractured  bone  should  have 
united  within  six  weeks,  and  that  plaintiff  was  confined  under 
defendant's  treatment  for  a  period  of  fourteen  weeks,  most  of  the 
time  in  great  pain,  it  is  proper  to  submit  to  the  jury  the  question 
whether  the  pain  and  suffering  were  caused  by  defendant's  negli- 
gence, and  to  authorize  a  recovery  therefor. 

4.  Verdict:    Remittitue.     A  verdict  in  such  case  for  |1,140  upheld, 

when  corrected  by  a  remittitur  of  an  item  of  interest  erroneously 
allowed  between  the  date  of  the  injury  and  that  of  the  judgment. 

Error  to  the  district  court  for  Wayne  county:  Jambs 
F.  Boyd,  District  Judge.  Affirmed  on  condition  that  de- 
fendant file  a  remittitur  in  the  anm  of  $109.20, 
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G4iy  R.  Wilbur  and  F.  A.  Berry,  for  plaintiff  in  error. 
H.  C.  Brome  and  A.  H.  Burnett^  contra. 

LOBINGIBR,   O. 

This  is  an  miction  for  malpn^ctice.  Plaintiff  below  was 
injured  by  a  fall  from  a  horse,  resulting  in  a  comi>ound 
fracture  of  the  tibia  and  fibula  of  his  right  leg  about  three 
inches  above  the  ankle;  and  defendant  below,  a  practicing 
physician  and  surgeon,  was  called  to  attend  plaintiff  at  his 
home,  where  the  accident  occurred,  about  four  miles  from 
Wayne.  The  petition  alleged  that  it  waa  defendant's  duty 
to  place  the  fractured  portions  of  the  bone  in  apposition, 
and  by  the  use  of  suitable  splints  and  bandages  retain 
and  secure  them  so  that  they  might  adhere  naturally; 
that  defendant  failed  to  do  this,  and  negligently  permitted 
the  bones  to  overlap;  that  this  negligent  treatment  was 
continued  for  a  period  of  fourteen  weeks,  during  which 
time  plaintiff  suffered  great  pain,  and  that  he  was  finally 
compelled  to  seek  other  surgical  aid,  cause  himself  to  be 
removed  to  a  hospital  in  Sioux  City,  and  there  subject 
himself  to  painful  and  dangerous  operations  to  avoid  the 
effects  of  defendant's  negligence.  He  further  alleged  that 
his  injury  was  permanent,  and  asked  for  damages  in  the 
sum  of  112,500. 

The  answer  admitted  the  accident  and  the  employment 
of  defendant,  but  alleged : 

"That  he  gave  to  the  said  plaintiff's  injury  proper,  care- 
ful and  skillful  treatment  and  such  treatment  as  the  con- 
dition of  the  injury  and  the  plaintiff  would  permit  him  to 
giva  That  the  operation  complained  of  and  the  bad 
results  therefrom,  were  caused  by  plaintiff's  own  aetions 
and  commands ;  and  not  by  want  of  any  skill  or  suitable 
care  on  the  part  of  the  defendant*' 

On  the  trial  defendant  testified  that  he  "couldn't  get 
the  bones  in  perfect  apposition,"  and  informed  plaintiff 
that  the  bone  was  not  "aJl  right"  and  would  not  be  un- 
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less  an  operation  was  performed,  and  that  plaintiff  said 
he  would  not  i)ermit  an  operation.  Elsewhere  defendant 
testified  that  he  told  plaintiff  that  "the  bone  might  unite 
without  an  operation."  Plaintiff,  on  the  other  hand, 
denies  this,  and  testifies  that  his  first  knowledge  that 
the  bones  were  not  in  apposition  was  obtained  after  his 
removal  to  the  hospital  in  Sioux  City.  He  also  relates  a 
colloquy  between  himself  and  the  defendant  as  follows: 
"I  said,  ^Doctor,  I  can  see  that  bone  move,'  and  he  says : 
Tour  eyes  are  fooling  you,  there  is  good  bony  union 
there.' "  Plaintiff  is  corroborated  in  his  testimony  by 
his  mother,  who  was  present  when  the  defendant  came  to 
attend  her  son,  and  who  also  denies  that  defendant  stated 
that  the  bones  were  not  in  perfect  apposition,  and  says 
that  she  heard  nothing  of  this  until  her  son  was  taken 
to  Sioux  City.  Evidence  of  competent  surgeons  was  in- 
troduced to  the  effect  that  the  proper  permanent  dressing 
for  a  fracture  of  this  kind  would  be  a  plaster  of  Paris 
cast  to  hold  the  fractured  parts  in  place  and  secure  ad- 
hesion. Plaintiff's  mother  testified  that  defendant  first 
applied  a  muslin  bandage  with  a  splint  whittled  out  of  a 
piece  of  board,  and  that  later  this  was  removed  and  the 
limb  left  without  a  bandage  for  several  days,  when  a 
starch  bandage  was  put  on. 

Certain  special  findings  were  submitted  by  the  court 
Those  relating  to  the  branch  of  the  case  just  discussed 
being  as  follows: 

"Did  the  defendant,  at  the  time  he  first  visited  the 
plaintiff  and  treated  him  for  the  fracture  of  his  leg,  in- 
form the  plaintiff  that  he  could  not  put  the  broken  bones 
in  perfect  apposition  and  properly  reduce  the  fracture 
without  an  operation  to  lay  bare  the  bones  at  the  point 
of  the  fracture?    Answer  Yes  or  No. 

"Answer.    No. 

"Did  the  plaintiff  oppose  such  an  operation  to  such  an 
extent  that  it  was  not  performed?    Answer  Yes  or  No. 

"Answer.    No. 

"Did  the  defendant  from  time  to  time  as  he  visited  the 
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plaintifif  tell  him  that  it  might  still  be  necessary  to  resort 
to  such  an  operation  before  a  bone  union  could  be  obtained 
and  the  fracture  be  properly  cured?    Answer  Yes  or  No. 

"Answer.    No. 

"Was  the  treatment  of  the  plaintiff's  injury  the  best 
that  could  have  been  given  him  with  the  facilities  at  hand, 
and  that  the  plaintiff  would  allow  and  consent  to  at  the 
time  such  treatment  was  given  by  the  defendant?  An- 
swer Yes  or  No. 

"Answer.    No." 

The  jury  also  returned  a  general  verdict  for  plaintiff  in 
the  sum  of  f  1,1 40. 

Plaintiff  in  error  complains  of  the  court's  refusal  to 
direct  a  verdict  in  his  favor.  But  in  view  of  the  testimony 
just  reviewed  this  was  clearly  not  error.  The  finding  of 
the  jury  as  to  the  interrogatories  quoted  above  is  not  only 
supported  by  evidence,  but  is  in  accord  with  what  appears 
to  be  the  weight  of  the  evidence. 

It  is  claimed  that  the  court  erred  in  admitting  the 
deposition  of  Dr.  Reder,  a  surge(m  of  St.  I^)uis,  who  was 
one  of  those  testifying  that,  in  a  case  of  this  kind,  "the 
dressing  known  as  the  plaster  of  Paris  dressing  is  the 
most  preferable  one." 

It  is  complained  that  the  evidence  of  this  witness  was 
based  on  hypothetical  questions  relating  to  a  simple  frac- 
ture, and  not  to  a  compound  fracture  such  as  this  is  shown 
*to  be.  It  is  true  that  in  the  first  part  of  his  testimony  the 
witness  is  discussing  simple  fractures,  but  when  he  is 
asked  what  the  treatment  would  be  in  the  case  of  a  com- 
pound fra(»ture,  he  says:  "It  would  differ  in  some  re- 
spe<»ts,  but  not  materially."  He  later  proceeds  to  explain 
the  tretitment  of  a  compound  fracture  such  as  lias  been 
described  in  this  case.  Moreover,  we  are  unable  to  see 
that  the  evidence  could  have  been  prejudicial  had  the 
witness  hiH'ix  speaking  of  a  simple  fracture  all  the  time 
Mis  evid(*nce  was  introduced  for  the  purpose  of  showing 
that  xilaintiff  in  error's  treatment  was  not  adequate  for  an 
injury  of  so  serious  a  character,  and  it  could  hardly  have 
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prejudiced  plaintiff  in  error  had  he  confined  his  testimony  to 
injuries  less  serious  and  requiring  treatment  less  skillful. 

Complaint  is  also  made  because  the  court  admitted  evi- 
dence as  to  the  amount  of  defendant  in  error's  hospital 
bill  at  Sioux  City.  It  would  be  sufficient  to  say  of  this 
that  it  is  not  assigned  in  the  petition  in  error.  Moreover, 
this  evidence  was  withdrawn  from  consideration,  in  de- 
termining the  amount  of  damage,  by  the  following  in- 
struction : 

"If  you  find  for  the  plaintiff  in  this  case,  you  will,  by 
your  verdict,  award  plaintiff  such  damages  as  are  claimed 
in  the  petition  and  you  find  have  been  proven  by  a  pre- 
ponderance of  the  evidence  in  this  case;  plaintiff  is  not 
entitled  to  recover  the  amount  paid  for  the  operation  at 
Sioux  City,  or  his  hospital  expenses  at  that  place,  or  any 
other  expense  incurred  by  him,  but  this  evidence  and  all 
other  evidence  relating  to  plaintiff's  condition  of  health 
at  the  time  defendant  began  to  treat  him,  the  length  of 
time  he  was  being  treated  by  defendant  or  others,  the 
pain  and  suffering,  if  any,  the  present  condition  of  his 
limb;  all  are  matters  proper  to  be  considered  by  you, 
and  to  be  taken  into  account  by  you  in  making  up  your 
verdict  in  this  case,  bearing  in  mind,  however,  that  you 
are  to  compensate  plaintiff  only  for  such  injury  and  dam- 
age as  may  have  been  caused  by  reason  of  the  negligence 
of  defendant,  and  not  charge  defendant  with  any  damage 
that  may  have  been  sustained  by  plaintiff  had  his  injury 
been  properly  and  skillfully  treated." 

It  is  urged,  however,  that  this  instruction  is  erroneous 
because  it  still  permitted  the  jury  to  consider  this  evi- 
dence, though  not  to  award  damages  thereon.  But  as  we 
read  the  instruction  it  permits  the  jury  to  consider  the 
evidence  concerning  the  operation  at  Sioux  City  only  so 
far  as  it  relates  to  "plaintiff's  condition  of  health  at  the 
time  defendant  began  to  treat  him,"  and  we  see  nothing 
prejudicial  in  this.  The  evidence  discloses  that  defendant 
in  error  was  in  good  health  at  the  time  the  accident  oc- 
curred and  that  later,  in  addition  to  his  injury,  he  was 
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afBicted  with  pneumonia,  and  that  he  was  tr&ted  for  this 
also  by  plaintiflE  in  error.  The  latter  is  certainly  in  no 
position  to  complain  because  the  jurors  were  allowed  to 
consider  evidence  which  might  have  afforded  a  basis  for 
the  claim  that  the  patient's  removal  to  the  hospital  was 
due  to  other  causes  than  the  unskillful  treatment  of  this 
injury.  On  the  other  hand,  the  jurors  were  cautioned 
against  assuming  any  unproved  connection  between  the 
injury  and  the  general  condition  of  the  patient's  health 
by  the  admonition  to  "compensate  plaintifiE  only  for  such 
injury  and  damage  as  may  have  been  caused  by  reason  of 
the  negligence  of  defendant."  We  do  not  think  that  this 
was  open  to  the  charge  of  assuming  that  negligence  was 
established,  especially  in  view  of  the  fact  that  the  court 
gave  other  instructions,  at  the  request  of  plaintiff  in 
error,  that  negligence  must  have  been  proven  by  the  pre- 
ponderance of  the  evidence.  Nor  do  we  think  the  instruc- 
tion prejudicial  because  it  permitted  the  jury  to  take  into 
account  the  length  of  time  that  the  patient  was  treated  by 
others  than  plaintiff  in  error.  The  jury  had  a  right  to 
consider  whether  and  what  medical  and  surgical  services 
on  the  part  of  others  were  made  necessary  in  order  to 
restore  the  patient  to  a  sound  physical  condition  after 
the  alleged  unskillful  treatment  by  plaintiff  in  error. 

Error  is  also  assigned  because  of  the  following  instruc- 
tion: 

"If  you  find,  from  a  preponderance  of  the  evidence  and 
the  instructions  of  the  court,  that  the  plaintiff  is  entitled 
to  recover,  then  in  fixing  the  amount  of  damages  you 
should  taie  into  account  the  present  and  future  loss  of 
the  plaintiff's  leg,  if  any  such  loss  has  been  proved,  as 
well  as  compensation  for  the  pain  and  suffering  endured 
by  the  plaintiff  in  consequence  of  the  want  of  skill,  care, 
and  diligence  of  the  defendant,  as  shown  by  a  preponder- 
ance of  the  evidence,  and  charged  in  the  petition,  if  you 
find  from  a  preponderance  of  the  evidence  such  loss  and 
suffering  was  caused  by  the  negligence  of  the  defendant 
in  not  properly  caring  ft>r  and  treating  such  injury.*' 
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It  is  claimed  that  the  record  contains  no  evidence  as  to 
the  "future  loss"  of  defendant  in  error's  limb.  But  he 
testified  at  the  trial  that  his  ankle  was  stiff  and  sore^  and 
that  he  was  even  then  unable  to  work.  It  is  true  that  the 
jury  afterward  found,  in  response  to  a  special  interroga- 
tory, that  the  stiffness  of  the  ankle  was  not  due  to  plain- 
tiff in  error's  treatment.  But  when  the  court  prepared  its 
instructions  it  was  proper  to  submit  the  question  of  future 
loss,  safeguarded,  as  it  was,  by  the  phrase  "if  any  such  loss 
has  been  proven." 

It  is  also  urged  that  the  instruction  is  faulty  because 
no  evidence  was  offered  showing  that  the  patient  endured 
any  special  pain  or  suffering  as  a  result  of  negligent  treat- 
ment and  beyond  what  would  ordinarily  follow  from  the 
injury.  There  was  evidence,  however,  of  extreme  suffer- 
ing on  the  part  of  defendant  in  error,  and  that  the  proper 
treatment  was  not  employed.  There  was  also  evidence 
that  the  union  of  the  fractured  bones,  where  the  subject  is 
in  previous  good  health,  as  defendant  in  error  was  shown 
to  have  been,  should  have  taken  place  from  the  fourth  to 
the  sixth  week,  while  here  the  patient  was  under  plain- 
tiff in  error's  treatment  fourteen  weeks,  and  testifies  that 
he  was  in  great  pain  until  the  time  he  was  removed  to  the 
hospital.  Such  being  the  evidence,  we  think  it  was  proper 
to  submit  to  the  jury,  as  was  done  by  the  instruction  com- 
plained of,  whether  some,  at  least,  of  this  pain  and  suffer- 
ing was  not  the  result  of  negligent  and  unskillful  treat- 
ment, and  we  think  the  charge  clearly  confines  the  ques- 
tion to  such  consequent  pain  and  suffering. 

It  is  argued  that  the  evidence- discloses  contributory 
negligence  on  the  part  of  defendant  in  error  in  removing 
the  starch  bandage,  and  allowing  himself  to  be  carried  a 
long  distance  to  Sioux  Oity  in  a  wagon.  This  occurred, 
however,  at  the  close  of  plaintiff  in  error's  period  of  treat- 
ment, and  was  fully  placed  before  the  jury  in  an  instruc- 
tion which  authorized  a  verdict  for  the  physician,  "unless 
you  find  from  the  evidence  that  prior  to  that  time  plaintiff 
had  sustained  injuries  by  reason  of  defendant's  negligent 
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treatment  of  his  injuries."  As  the  question  was  thus 
fairly  submitted,  and  the  jury  by  its  general  verdict  and 
the  answer  to  the  special  interrogatory,  found  that  the 
treatment  was  negligent,  we  see  no  ground  for  reversal 
here. 

It  is  finally  contended  that  the  verdict  is  excessive.  It 
is  less  than  one-teuth  of  the  amount  sued  for,  and  while, 
as  the  jury  elsewhere  found  that  the  stiffness  of  the  pa- 
tient's ankle  was  not  caused  by  plaintiff  in  error's  treat- 
ment, the  verdict  could  not  have  been  based  on  the  idea  of 
permanent  injury,  still,  in  \iew  of  the  pain  and  suffering 
which  defendant  in  error  is  shown  to  have  endured  and 
which  the  jury  must  have  found  resulted  from  negligent 
and  unskillful  treatment,  we  can  not  say  that  it  is  for  an 
amount  in  excess  of  what  it  sho  ild  have  been.  It  is  eon- 
ceded,  however,  that  the  verdict  includes  an  improi)er 
allowance  of  interest,  awarded  under  an  erroneous  in- 
struction. It  is  admitted  by  defendant  in  error  that  he 
is  not  entitknl  to  interest  from  the  date  of  injury,  Decem- 
ber 21,  181)9.  Interest  should  have  been  allowed  only 
from  the  time  when  the  amount  due  was  fixed  by  litigation. 
Wittenhcf-g  v.  Mollyneau^y  59  Neb.  203. 

We  do  not  think  that  this  error  calls  for  a  reversal  of 
the  whole  case,  but  recommend  that  it  be  corrected  by 
ordering  a  remittitur  of  f  109.20  (being  the  amount  of  the 
verdict  less  a  sum  which  at  seven  per  cent,  from  December 
21, 1899,  to  May  17, 1901,  would  produce  $1,140),  and  that 
as  thus  corrected  the  judgment  stand  affirmed. 

Hastings  and  Kirkpatbick,  CO.,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed 
and  the  cause  remanded,  unless  within  thirty  days  plaintiff 
below  file  with  the  clerk  of  this  court  a  remittitur  of 
$109.20,  in  which  case  the  judgment  will  be  affirmed. 


Affirmed  on  condition. 
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Nei^on  H.  Tunniclipf,  Administrator,  ht  al.  v.  Phiop 

Fox  BT  AL. 
Filed  April  30,  1903.    No.  12,482. 

1.  Instruction:    "Legal  Situs"  of  Stock.    An  instruction  will  not  be 

held  erroneous  on  account  of  the  use  of  a  technical  term  therein 
without  explanation,  if  the  charge  of  the  court,  as  a  whole,  suffi- 
ciently explains  the  sense  in  which  such  term  is  used  and  is  to 
be  understood  by  the  jury. 

2.  Foreigfn  Executor:    Domestic  Ancillabt  Administrator:    Account- 

ing. An  executor  whose  domicile  is  in  Wisconsin,  and  who  also 
qualities  as  ancillary  administrator  in  Nebraska,  can  not  be 
charged  as  such  ancillary  administrator  with  property  of  the 
estate  whose  legal  situs  is  in  Wyoming,  and  for  which  he  ac- 
counted to  the  court  of  Wisconsin. 

3.  Instruction:    Assumption  of  Vital  Pact  in   Issue.     The  question 

whether  the  legal  situs  of  certain  personalty  belonging  to  the  es- 
tate was  in  Wyoming  or  in  Nebraska  having  been,  by  proper  in- 
structions, submitted  to  the  jury,  another  instruction  which  in 
substance  charges  that  the  executor,  as  ancillary  executor  in 
Nebraska,  will  not  be  liable  to  the  estate  for  personal  property 
whose  legal  situs  is  in  Wyoming,  will  not  be  held  bad  on  the 
ground  that  it  assumes  the  existence  of  property  in  Wyoming. 

4.  Trustee  Appointed  Executor:   Accounting  as  Ancillary  Executor. 

A  Wisconsin  executor,  prior  to  the  death  of  the  testatrix,  had  been 
the  latter's  trustee,  and  afterwards  became  charged  with  certain 
personal  property  which  he  had  managed  as  trustee.  In  filing  his 
report  as  executor  in  the  Wisconsin  court,  he  included  therein  a 
schedule  of  property  coming  into  his  possession,  and  an  account 
of  his  doings  as  such  trustee.  His  report  was  approved,  and  he 
was  duly  discharged.  Before  such  discharge,  he  qualified  as 
ancillary  executor  in  Nebraska,  filing  in  the  Nebraska  court  a 
copy  of  his  report  as  executor  tljeretofore  filed  in  the  Wisconsin 
court,  which  included  his  report  as  trustee.  In  a  proceeding 
instituted  in  Nebraska,  resisting  the  allowance  of  his  final  rfeport 
as  ancillary  executor,  held,  that  matters  relative  to  the  previous 
trusteeship  of  the  executor  were  properly  withdrawn  from  the 
Jury,  as  having  been  adjudicated  in  the  domiciliary  court. 

5.  Probate  Court:    Notice:     Hearing  at  Subsequent  Term  Without 

Notice.  Where  parties  interested  have  been  duly  served  with 
notice  by  a  court  having  jurisdiction  in  a  sister  state  t6  appear 
and  show  cause  at  a  time  stated  why  the  final  report  of  an  exe- 
cutor should  not  be  allowed  and  settled,  such  court  having  juris- 
diction of  person  and  subject  matter,  a  properly  authenticated 
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transcript  of  the  proceedings  had,  will  not  be  held  inadmissible  in 
the  courts  of  this  state  because  it  shows  that  a  hearing  was  had 
and  a  Judgment  rendered  at  a  subsequent  term  of  such  ooort 

6.  Legacy  to  A  if  A  SurriTes  O;  to  B  if  O  Snrrives  A;  B  Hot 

Entitled  to  Be  Heard   Upon  Final  Accounting   of  Bzecntor. 

Where,  by  the  terms  of  a  will,  the  minor  son  of  the  sole  legatee 
thereunder  would  take  the  estate  when  he  arrlyed  at  the  age  of 
twenty-five  years,  providing  his  father  survived  his  mother,  and 
it  appears  that  at  the  time  of  the  trial  the  parents  of  the  minor 
were  both  living,  held,  that  such  minor  child  did  not  have  such 
an  interest  in  the  estate  as  qualified  him,  under  the  provisions  of 
section  283  of  chapter  23,  Compiled  Statutes,  to  file  objections  to 
the  allowance  of  the  final  report  of  the  executor. 

7.  Objections  of  B,  a  Minor,  Stricken;  A,  Mother  of  B,  Files  Baue 

Objections:  Parent  Repbesents  Minor:  Error  WrrHonr  Pbbju- 
DicE.  Where  the  objections  of  su^h  minor  are  stricken,  and  the 
mother  of  the  minor,  who  is  the  legatee,  is  permitted  to  and  does 
file  the  same  and  other  objections,  upon  which  the  cause  is  tried 
and  determined,  the  decision  being  affirmed  on  error  to  this  court, 
the  rule  of  the  trial  court  in  striking  such  objections,  if  error, 
would  be  without  prejudice. 

8.  Executor:    Inventory:    Accountino.    An  ancillary  executor  in  Ne- 

braska, at  the  instance  of  the  probate  Judge,  procured  and  filed 
with  his  report  an  inventory  of  certain  household  goods,  which 
had  been  owned  by  the  testatrix,  but  which  had  been  given  away 
by  her  before  her  death,  and  of  which  the  executor  never  obtained 
possession;  held,  that  the  executor  could  not  be  charged  with  the 
value  of  such  goods. 

9.  Bent  of  Beal  Estate  as  a  Charge  Against  Executor.     Under  the 

law  of  this  state,  an  executor  can  not  be  charged  with  the  mat  of 
real  estate  until  it  becomes  necessary  or  proper  to  reduce  such 
real  estate  to  actual  possession  for  the  protection  of  the  creditors 
of  such  estate,  or  until  the  executor  is  ordered  so  to  do  by  the 
proper  court 

10.  Instruction.     Instructions  examined,  and  hel^  properly  giyeo. 

U.  Evidence.    Evidence  examined,  and  held  suiflclent  to  sustain  ver- 
dict and  Judgment 

Error  to  the  district  court  for  Douglas  county :    Wnr 
LARD  W.  SlabaugHj  Distriot  Judge.    Affirmed. 

Oeorge  Q.  Bowman  and  Broms  &  Bumettj  for  plaintiffs 
in  error. 

William  F.  Vilas  and  Montgomery  d  Holly  contra. 
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KlKKPATBIOK,  0. 

The  questions  requiring  determination  in  this  contro- 
versy arise  from  the  following  state  of  facts:  Catherine 
M.  Tusler  died  in  Dane  county,  Wisconsin,  March  22, 
1894,  leaving  a  last  will  and  testament  executed  February 
18,  1893.  By  the  terms  of  this  will  Dr.  Philip  Fox  was 
named  as  one  of  the  executors,  and  he,  on  March  27,  1894, 
filed  in  the  county  court  of  Dane  county  a  petition  asking 
for  the  probate  of  this  will.  On  May  1, 1894,  acting  on  this 
petition,  the  county  court  of  Dane  county  appointed  Dr. 
Fox  executor,  issuing  to  him  letters  testamentary.  At  the 
time  of  her  death,  Mrs.  Tusler  possessed  some  real  estate 
and  personal  property,  the  former  consisting,  among  other 
properties,  of  a  residence  in  Omaha,  the  latter  consisting 
of  a  herd  of  horses  and  mules,  and  other  personal  effects 
connected  with  the  management  of  the  same,  which  some 
time  prior  to  her  death  had  been  kept  on  a  ranch  in  Chey- 
enne county,  this  state.  Some  time  in  1892  Mrs.  Tusler, 
then  in  Nebraska,  seems  to  have  had  some  difficulties  in 
the  management  of  her  personal  property,  and  she  there- 
upon returned  to  Wisconsin,  shortly  afterwards  entering 
into  an  agreement  with  Dr.  Fox,  whereby  he  became  her 
trustee  touching  personal  proi)erty  then  owned  by  her; 
Mrs.  Tusler  giving  to  Dr.  Fox  a  bill  of  sale  of  such  prop- 
erty, and  a  power  of  attorney  authorizing  its  control  and 
management  There  is  much  evidence  in  the  record  touch- 
ing upon  what  Dr.  Fox  did  by  virtue  of  this  power  of  at- 
torney and  under  his  character  as  Mrs.  Tusler^s  trustee 
during  her  lifetime ;  but  in  the  view  we  take  of  the  record 
and  the  law,  it  would  serve  no  useful  purpose  to  set  out 
this  evidence  with  any  endeavor  at  detailed  accuracy.  On 
April  7,  1897,  Dr.  Fox  filed  in  the  county  court  of  Dane 
county  his  first  report  as  executor,  giving  therein  a  de- 
tailed account  of  his  doings  as  exe(!Utor,  annexing  a  sched- 
ule showing  property  coming  into  his  hands  as  executor 
and  his  manner  of  dealing  therewith,  the  amounts  received 
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therefor  and  disbursed  therefrom.  To  this  report  was  also 
appended  an  account  of  Dr.  Fox's  transactions  in  the 
capacity  of  Mrs.  Tusler's  trustee  during  her  lifetime.  In 
this  report  he  accounts  to  the  Dane  county  court  for  all 
property  coming  into  his  hands,  or  of  which  he  had  knowl- 
edge, whether  in  Wisconsin,  Wyoming  or  Nebraska,  evi- 
dently ujxm  the  assumption  that  the  domiciliary  court 
had  jurisdiction  of  all  property  with  which  he,  as  Mrs. 
Tusler's  executor,  was  charged.  He  filed  subsequent  re- 
ports to  the  same  court  on  February  5,  1898,  and  July  8, 
1S98;  his  resignation  as  executor  on  July  8,  1898;  and  on 
December  22,  1898,  a  petition  for  settlement  and  allow- 
ance of  his  ac(*ounts  and  discharge  as  executor.  On  May 
4,  1899,  the  county  court  of  Dane  county,  after  notice,  ap- 
proved the  accounts  of  Dr.  Fox,  and  discharged  him  as 
executor. 

Dr.  Fox,  by  procecnlings  instituted  May  12,  1894,  pro- 
curtMi  the  Issuance  to  him  of  ancillary  letters  of  administra- 
tion from  the  county  court  of  Douglas  county,  to  wit,  on 
July  31,  1894.  The  real  estate  belonging  to  Mrs.  Tusler's 
(State  situat(Hl  in  Omalia,  already  referriHl  to,  consisted  of 
a  house  and  lot,  in  which  ifrs.  Tusler,  prior  to  her  death, 
had  re^idc^  with  her  family.  There  is  testimony  to  the 
(^tTect  that  prior  to  her  daughter's  marriage,  ilrs.  Tusler 
made  her  daui»:hter  a  present  of  the  furniture  in  this  resi- 
dence. On  January  23,  1895,  the  county  court  issued  a 
warrant  for  an  inventory  and  appraisement  of  the  Omaha 
jn'operty.  This  was  accordingly  had,  and  gives  in  detail 
the  articles  of  furniture  and  the  value  thereof,  and  a 
subscription  of  the  premises  on  which  the  residence  was 
located. 

On  :Nray  20,  1895,  Montgomery  &  Hall,  a  firm  of  attor- 
neys, filed  with  the  county  court  of  Douglas  county  a  claim 
against  the  estate  for  legal  services  rendered  to  Mrs.  Tusler 
subsequ(*nt  to  Octolx^r  23,  1892,  amounting  to  |345.79.  A 
claim  for  |2,595  was  filed  by  G.  D.  Meiklejohn  July  6, 1895. 
The  allowance  of  thet^e  claims  was  resisted,  but  judgment 
was  finally  rendered  by  the  county  court,  giving  Mont- 
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gomery  &  Hall  $345.79,  and  to  Meiklejolm  $2,000.  On 
April  8,  1898,  the  executor's  report  theretofore  filed  in  the 
Dane  county  court  was  by  Dr.  Fox  filed  in  the  Douglas 
county  court,  and  on  February  8,  1898,  there  was  filed  in 
the  Douglas  county  court  a  subsequent  report  theretofore 
filed  by  Dr.  Fox  in  Dane  county. 

An  appeal  had  been  prosecuted  from  the  allowance  of 
the  Meiklejohn  claim  to  the  district  court,  but  seems  sub- 
sequently to  have  been  dismissed,  and  it  appears  that 
Meiklejohn  thereupon,  and  some  time  in  April,  1899, 
l)ecoming  dissatisfied  with  the  time  consumed  by  the  execu 
tor  in  making  due  payment  of  the  sums  owing  to  him, 
began  to  press  the  matter,  filing  a  petition  to  require  Dr. 
Fox  to  show  cause  why  the  claim  should  not  be  paid,  and 
asking  for  the  removal  of  Dr.  Fox  as  executor,  and  for  the 
appointment  of  an  administrator  de  bonis  uon.  On  Decem- 
ber 29,  1899,  the  county  court,  having  under  consideration 
the  application  of  Pax  ton  C.  Stoddart,  a  minor,  by  his 
next  friend,  Bowman,  to  have  the  judgments  theretofon^ 
rendered  against  the  estate  set  aside,  and  also  the  petition 
of  Meiklejohn  for  the  removal  of  the  executor,  dismissed 
Paxton  0.  Stoddart's  application,  and  found  that  there  was 
suflBcient  property  of  the  estate  to  pay  the  claim  of  Meikle- 
john, and  that  the  executor  failed  and  refused  to  pay  the 
same.  It  was  adjudged  that  the  resignation  of  Dr.  Fox 
as  executor,  theretofore  filed  in  the  county  court  of 
Douglas  county,  be  not  accepted;  that  Fox  be  removed 
from  his  office,  his  letters  revoked  and  twenty  days  be 
given  him  in  which  to  file  a  full,  complete  and  correct 
statement  of  his  proceedings  as  executor  of  all  property, 
wherever  located ;  and  that  he  and  all  other  persons  inter- 
ested in  the  estate  appear  in  the  Douglas  county  court 
January  30,  1900,  when  an  examination  and  settlement  of 
the  accounts  of  Dr.  Fox  would  be  had,  and  such  further 
orders  made  as  might  appear  proper.  In  the  same  judg- 
ment the  county  court  of  Douglas  county  adjudged,  that 
letters  of  administration  de  bonis  non  with  will  annexed 
should  be  granted;  Nelson  H.  Tunnicliflf,  plaintiflf  in  error 
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herein,  being  appointed  such  administrator.  He  qualified, 
giving  bond  in  the  sum  of  f  1,000,  conditioned  as  required 
by  law. 

On  January  16,  1900,  Dr.  Fox  filed,  in  compliance  vrith 
the  order  of  the  county  court,  a  final  report  as  executor, 
making  reference  to  the  rei)ort«  theretofore  filed  by  him 
in  the  Dane  county  court,  and  to  his  discharge  as  executor 
by  that  court,  and  in  this  report  he  claimed  that  the  estate 
was  indebted  to  him  in  the  sum  of  about  f800.  To  the  al- 
lowance of  this  re[>ort  objecticuis  were  filed  by  Tunnicliflf, 
adminiKtrator  dc  bonis  iwn,  by  ifeiklejohn,  Stella  M.  Stod- 
dart  and  by  Paxton  C.  Stoddart,  a  minor.  On  July  26, 
1900,  judgment  was  rendenni  by  the  county  court  in  favor 
of  the  ;  ^tate  and  against  Dr.  Fox  for  $39,881.47.  Included 
in  this  judgment  was  an  item  of  |2,600  for  rent  of  Omaha 
real  (*stat^,  and  io  that  portion  of  the  judgment  Stella  M. 
Stoddart  and  Paxton  C.  Stoddart  each  duly  excepted.  The 
cause  was  thereupon  removed  to  the  district  court  for 
Douglas  county,  4ind  trial  was  had  to  the  court  and  a  jury, 
resulting  in  a  verdict  of  $445.55,  for  Fox,  and  against 
Tunnicliflf,  administrator  de  bonis  non.  By  order  of  court 
a  remittitur  of  $445  was  filed  by  Dr.  Fox,  and  this  pro- 
(•(»eding  is  prosecuted  from  the  judgment  for  55  cents  in 
favor  of  the  former  executor;  Tunnicliflf,  Meiklejohn  and 
ifrs.  Stoddart  being  plaintiflfs  in  error. 

ifajiy  errors  are  assigned  by  each  of  plaintiflfs  in  error, 
l>ut  all  questions  presented  requiring  consideration  may 
be  summarizeil  under  the  following  heads:  (1)  The  court 
erred  in  giving  inntructions  numbered  1,  4,  5  and  8.  (2) 
The  court  eiTed  in  admitting  in  evidence  the  transcript  of 
the  judgment  of  the  county  court  of  Dane  county,  Wiscon- 
sin. (3)  The  court  erred  in  striking  from  the  files  objec- 
tions to  the  allowance  of  the  report  of  executor  Fox  filed 
by  Paxton  C.  Stoddart.  (4)  The  verdict  is  contrary  to 
and  not  sustainwl  by  the  evidence 

The  contention  Avith  respect  to  instruction  No.  1  is  that 
it  is  confusing  and  misleading,  in  that  it  does  not  d^ne 
the  meaning  of  the  term  "legal  situs/^  used  therein  regard- 
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ing  certain  personal  property  with  which  Dr.  Fox  aB 
executor  was  sought  to  be  charged.  In  our  view,  it  is  not 
possible  that  the  use  of  this  term  in  the  instruction,  con- 
sidering that  instruction  independently  of  others  given, 
resulted  in  confusing  or  misleading  the  jury.  The  instruc- 
tion is,  however,  preliminary  in  its  nature,  and  must  be 
considered  in  connection  with  those  that  follow.  The  term, 
^^l^al  situs^^  occurs  twice  therein,  and  in  the  second 
instance  in  the  following  sentence,  ^^whose  situs  was  in 
Nebraska,  and  as  herein  instructed."  The  natural  eflfect 
of  this  language  was  to  direct  attention  to  following 
instructions  upon  any  question  which  might  be  left  unex- 
plained. Accordingly,  by  reference  to  instructions  num- 
bered 4,  5,  6  and  8,  ample  explanatory  language  of  the 
term  '^egal  situs'^  is  found.  We  are  of  opinion  that  the 
first  contention  of  plaintiffs  in  error  must  be  overruled. 

Instruction  No.  4  is  said  to  be  objectionable  because  it 
charges,  in  substance,  that  Dr.  Pox,  as  ancillary  executor 
under  appointment  in  Douglas  county,  was  not  chargeable 
with  and  was  not  required  to  answer  to  the  Douglas  county 
court  for  property  which  was  not  kept,  and  did  not  have 
its  home  for  any  length  of  time,  in  Nebraska,  but  which 
was  kept  in  Wyoming,  and  was  in  Nebraska  only  tem- 
porarily, in  transit^  for  sale  or  other  purposes.  The 
instruction  seems  to  us  applicable  to  the  evidence  in  the 
case,  and  correctly  to  state  the  law.  The  theory  of  some 
of  plaintiffs  iu  error  is  that,  because  one  C.  C.  Nelson,  who 
was  agent  for  Dr.  Fox  in  the  care  of  the  horses,  and  who 
had  charge  of  the  horses  and  other  ranch  property  in  the 
state  of  Wyoming,  resided  for  a  portion  of  the  time  upon 
his  homestead  across  the  line  within  Nebraska,  this  would 
fix  the  Hitus  of  such  property  in  Nebraska  We  are  not 
able  to  conceive  how  the  fact  of  the  agent's  residence  can 
be  available  in  determining  the  legal  situs  of  the  personal 
property  which  was  the  subject  of  his  agency.  That  Nelson 
was  a  citizen  of  Nebraska  sheds  little,  if  any,  light  upon  the 
question  whether  the  property  of  this  estate  was  subject 
to  the  jurisdiction  of  our  state  courts.  Nelson's  testimony 
56 
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Ib  in  the  record,  from  which  it  appears  that^  during  the 
entire  period  of  Dr.  Fox's  Nebraska  executorship,  no  port 
of  the  ranch  property  or  stock  was  brought  from  Wyoming 
into  Nebraska,  except  certain  horses  which  were  in  transit, 
being  en  route  to  the  St.  Louis  market.    These  horses  were 
driven  to  the  old  ranch  in  Cheyenne  county,  this  state, 
and  from  there  to  Sidney,  where  they  were  loaded  on 
cars  and  shipped  to  the  market     It  was  claimed  that 
this  was  done  because  Sidney  was  a  more  desirable  ship- 
ping place  than  any  available  point  in  Wyoming.    A  find- 
ing that  these  horses  were  in  Nebraska  only  for  purposes 
of  transit  is,  we  think,  suflBiciently  sustained.     The  evi- 
dence discloses  that  the  stock  and  ranch  property  were 
removed  from  Cheyenne  county  into  Wyoming  apparently 
for  the  reason  that  the  herd  laws  of  Nebraska  were  unf avcM^ 
able  to  the  care  of  a  large  number  of  horses  and  mules; 
that  a  substantial  stock  fence,  not  far  from  the  Nebraska 
line,  running  north  and  south,  had  been  constructed  and 
maintained;  and  that  horses  and. other  stock  grazing  in 
Wyoming  were  thereby  prevented  from  crossing  the  state 
line. 

Mrs.  Tusler  resided  in  Dane  county,  Wisconsin,  where 
also  resided  Dr.  Fox,  who  seems  to  have  been  related  to 
her  as  cousin.  It  was  in  the  county  court  of  this  county 
that  Dr.  Fox  qualified  as  executor  under  the  terms  of  Mrs 
Tusler's  will.  It  was  therefore  proper  for  him  to  acconnt 
to  that  court  for  properly  coming  into  his  control  or 
possession  in  Wyoming. 

Under  this  state  of  the  record,  we  can  not  see  that  the 
instruction  under  consideration  was  inapplicable  to  the 
issues,  or  incorrectly  stated  the  law.  Manifestly,  Dr.  Fox, 
as  Nebraska  executor,  would  not  be  chargeable  with  prop- 
erty whose  legal  sitits  was  in  Wyoming,  and  for  which  he 
had  accounted  to  the  court  of  his  domiciliary  execntorship. 

Instruction  No.  5  is  assailed  on  the  ground  that  it  as- 
sumes the  existence  of  pa*operty  having  a  l^al  situs  in 
Wyoming.  We  are  convinced  that  the  instruction  is  not 
objectionable  for  this  reascm,  if  it  is  considered  in  con- 
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neetioii  with  others  given,  as  it  should  be.  The  jury  were 
by  other  instructions  told  to  determine  the  question  of 
the  sitm  of  the  property.  This  instruction  was  supple- 
mentary, in  that  it  laid  down  the  rule  as  to  property  in 
Wyoming,  and  should  be  read  as  if  it  contained  the  words, 
"If  you  find  that  there  was  property  in  Wyoming."  The 
rule  that  if  instructions  a^  a  whole  correctly  submit  the 
issues  and  state  the  law,  error  can  not  be  predicated 
thereon,  is  in  Chicago^  B,  &  Q.  R.  Co.  v.  Oyster^  58  Neb. 
13,  said  to  be  settled  beyond  the  necessity  of  citing 
authority. 

However,  the  record,  in  our  view,  contains  testimony 
from  which  the  inference  is  inevitable  that  some  property 
did  have  its  home  in  Wyoming.  While  the  court  in  its 
charge  ought  not  to  assume  the  existence  of  a  fact  in  issue, 
yet,  if  the  evidence  as  to  such  fact  is  clear  and  decisive,  an 
instruction  assuming  its  existence  will  not  warrant  re- 
versal.   Gran  v.  Houston^  45  Neb.  813,  815. 

The  giving  of  instruction  8  is  assigned  as  error  on  the 
ground  that  by  it  the  report  of  Dr.  Fox,  as  Mrs.  Tusler's 
trustee,  made  to  the  Dane  county  court,  was  withdrawn 
from  the  jury.  The  record  discloses  that  some  years  prior 
to  Mrs.  Tusler's  death  she  gave  to  Dr.  Fox  a  bill  of  sale 
of  her  personal  property,  together  with  a  power  of  attor- 
ney, and  that  they  executed  an  agreement  by  which  Dr. 
Fox  became  her  trustee  in  the  management  of  her  per- 
sonal estate.  Dr.  Fox  continued  to  act  in  this  capacity 
until  Mrs.  Tusler's  death.  As  already  indicated,  he  there- 
upon qualified  as  executor,  and  in  making  his  report  as 
such  to  the  county  court  of  Dane  county  he  included  a 
report  of  his  doings,  and  the  property  coming  into  his 
control  and  possession  as  trustee.  This  report,  both  as 
to  his  executorship  and  his  trusteeship,  was  allowed  and 
approved  by  the  Dane  county  court.  We  do  not  think  it 
can  be  seriously  questioned  that  the  Dane  county  court 
had  exclusive  jurisdiction  of  Dr.  Fox  as  trustee,  and  that, 
as  to  matters  adjudicated  under  the  trusteeship,  the 
Nebraska  court  would  be  without  jurisdiction.    It  follows 
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that  jurisdiction  of  the  latter  court  would  only  attach  to 
the  Nebraska  executorship  of  Dr.  Fox. 

Another  assignment  is  that  the  court  erred  in  admit- 
ting in  evidence  a  transcript  of  the  judgment  of  the  Dane 
county  court  settling  and  allowing  the  reports  of  Dr.  Fox 
as  executor,  and  discharging  him  and  his  sureties  from 
liability.  The  basis  of  this  contention  is  that  the  order 
of  the  Dane  county  court  fixes  the  time  for  the  hearing  of 
the  application  of  the  executor  for  a  final  settlement  of 
his  accounts  and  his  discharge  on  the  first  Tuesday  in 
February,  1899,  or  as  soon  thereafter  as  the  matter  could 
be  heard,  whereas  the  judgment  approving  his  accounts 
and  discharging  him  was  not  entered  until  the  May,  1899, 
term  of  that  court.  It  can  hardly  be  said  that  the  county 
(*ourt  of  Dane  county,  having  jurisdiction  of  person  and 
subject  matter,  and  proper  notice  being  given,  lost  juris- 
diction by  reason  of  the  fact  that  the  cause  seems  not  to 
have  been  reached  for  trial  and  determination  until  some 
two  months  later  than  the  time  fixed  in  the  notice.  Par- 
ties interested,  being  seiTe*  with  notice  to  appear,  would 
doubtless  be  required  to  take  notice  of  any  subsequent 
action  of  the  court.  There  would  be  more  «point  to  this 
contention  if  it  appeared  that  judgment  was  rendered 
prior  to  the  date  fixed  by  the  notice  for  hearing. 

It  is  not  made  to  appear  what  the  law  of  Wisconsin  is 
relative  to  notice  of  the  final  settlement  of  accounts  of  an 
executor  or  administrator.  The  law  in  that  regard 
ordinarily  would  be  presumed  to  be  the  same  as  in  our 
own  stata  But  as  a  well  defined  exception  to  this  gen- 
eral rule,  it  has  been  many  times  held  that  courts  of 
sister  states  will  be  presumed  to  possess  the  powers  which 
they  appear  to  have  exercised,  unless  the  contrary  is 
made  to  apjM^ar,  and  that  the  modes  of  procedure  pursued 
by  them,  although  differing  from  the  practice  established 
in  this  state,  are  authorized  by  the  state  in  which  they 
act.  Council  Bluffs  Savifiga  Bonk  v.  Oristoold,  50  Neb. 
753. 

It  is  contended  that  the  trial  court  erred  in  striking  from 
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the  files  certain  objectionfi  filed  by  Paxton  C.  Stoddart^  a 
minor,  to  the  final  report  of  the  executor.    Mrs.  TusIct's 
will,  among  other  things,  provided  that  as  soon  as  it  could 
conveniently  be  done  without  unnecessary  loss,  her  real 
and  personal  estate  should  be  converted  into  money  by 
her  executors ;  that  during  the  life  of  Stella  M.  Stoddart, 
her  daughter,  the  latter  should  be  paid  semi-annually  the 
sum  of  f  900 ;  that  on  the  death  of  her  daughter's  husband 
the  entire  estate  should  vest  in  her  absolutely;  that  if 
Stella  M.  Stoddart,  having  issue,  should  die  before  her 
husband,  the  proceeds  of  the  estate  should  be  devoted  to 
the  education  of  such  issue,  and  upon  their  arrival  at  the 
age  of  twenty-five  years,  it  should  be  divided  equally 
among  them;  that  if  Mrs.  Stoddart  died  without  issue,  the 
estate    should    be    divided    equally    between    testatrix's 
brothers  and  sisters.    Paxton  0.  Stoddart  is  the  minor  son 
of  Stella  M.  Stoddart,  and  at  the  time  of  the  trial  in  the 
district  court  was  about  eight  years  of  age.    Section  285, 
chapter    23,    Compiled    Statutes    (Annotated    Statutes, 
5150),  provides  that  "every  executor  or  administrator 
failing  to  render  his  account  within  one  year,  as  required 
by  section  two  hundred  and  eighty-two  of  this  chapter, 
may  be  cited  by  such  court  to  render  such  account  upon 
the  application,  under  oath,  of  any  party  interested  in  the 
estate."    The  question  accordingly  is  whether  Paxton  C. 
Stoddart  has  such  an  interest  in  the  estate  as  entitles 
him  to  be  heard  on  objections  to  the  settlement  of  the 
executor's  accounts.    It  will  be  noticed  from  the  provisions 
of  the  will  referred  to  that  the  interest  of  Paxton  0.  Stod- 
dart is,  at  most,  a  remote  contingency.    It  is  only  in  the 
event  that  the  mother  should  die  before  her  husband  that 
any  interest  in  his  favor  arises.    The  provision  under  which 
Paxton  O.  must  claim,  if  at  all,  is  in  the  language  follow- 
ing: 

"In  case  my  beloved  daughter  shall  die  leaving  issue  be- 
fore receiving  my  estate  from  said  trustees,  as  hereinbefore 
for  her  provided,  I  will,  devise  and  bequeath  all  of  my 
said  estate  to  my  said  executors,  to  have  and  to  hold  the 
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same  in  trust  for  such  issue  of  my  said  daughter,  to  be 
divided  between  and  among  such  issue  share  and  share 
alike,  the  share  of  each  child  to  be  paid  to  such  child 
when  he  or  she  shall  arrive  at  the  age  of  twenty-five  years, 
and  in  the  event  of  but  one  child  then  surviving,  such 
child  to  have  and  receive  of  said  trustees  all  of  said  estate 
upon  arriving  at  the  age  of  twenty-five  years." 

We  are  of  opinion  that  under  this  will,  Paxton  C.  Stod- 
dart  has  not  such  an  interest  as  is  contemplated  in  the  sec- 
tion of  the  statute  cited.    Keene^s  Appealj  60  Pa.  St  504. 

But  if  the  law  were  otherwise,  we  think  the  action  of 
the  trial  court  in  striking  these  objections  would  never- 
theless be  without  prejudice.  After  this  action  was  taken, 
the  court  pennitted  the  mother  of  Paxton  0.,  Stella  M. 
Stoddart,  the  legatee  under  the  will,  to  file  objections. 
This  was  done,  presenting  to  the  court  all  of  the  objec- 
tions of  Paxton  C.  Stoddart,  and  in  addition  many  others. 

Again,  section  285,  chapter  23,  Comiriled  Statutes  (An- 
notated Statutes,  5150),  provides: 

"When  a  new  administrator  shall  be  appointed  in  the 
place  of  any  former  executor  or  administrator  of  the  same 
estate,  the  probate  court  shall  have  power,  upon  the  ap- 
plication of  such  new  administrator,  to  cite  such  former 
executor  or  administrator  to  render  an  account  of  his 
administration,  and  such  order  and  decree  thereupon  as 
may  be  proper  shall  be  made  by  such  court,  requiring  such 
former  executor  or  administrator  to  turn  over  and  deliver 
to  such  new  administrator  any  estate  or  effects  remaining 
in  the  hands  of  such  former  executor  or  administratcnr 
unadministered." 

In  the  case  at  bar,  Tunnicliff  was  appointed  adminis- 
trator de  hwiis  non^  with  will  annexed,  before  Dr.  Pox 
filed  his  final  report;  and  Tunnicliflf  duly  filed  objections 
to  the  allowance  of  such  report  It  will  thus  be  seen  that 
the  identical  objections  of  Paxton  C.  Stoddart,  in  addi- 
tion to  others,  were  presented  for  consideration  and  de- 
termination, being  presented  both  by  Mrs.  Stoddart,  the 
mother  and  natural  guardian  of  the  minor,  and  by  the 
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newly  appointed  administrator  as  well.  The  trial  resulted 
in  a  decision  favorable  to  Dr.  Fox  as  to  the  executorship 
in  Nebraska.  That  decision  being  herein  affirmed,  it  must 
be  held  that  the  ruling  of  the  trial  court  striking  the  ob- 
jections of  Paxton  C.  Stoddart  from  the  files  was  without 
prejudice. 

The  final  contention  is  that  the  verdict  and  judgment 
are  contrary  to  and  not  supported  by  the  evidence.  This 
contention  is  based  upon. the  following  grounds:  (1)  that 
Dr.  Pox  should  have  been  charged  with  the  rents  of  the 
Omaha  real  estate  from  the  date  of  his  appointment  as 
executor  rather  than  from  the  20th  day  of  May,  1895, 
when  the  first  claim  against  the  estate  was  filed;  (2)  that 
Dr.  Fox  should  be  charged  with  the  value  of  the  house- 
hold goods  in  the  residence  at  Omaha,  which  the  testimony 
shows  Mrs.  Tusler,  during  her  lifetime,  gave  to  her 
daughter;  and  that  he  should  be  charged  with  these  goods 
not  because  he  ever  took  possession  of  them,  the  evidence 
showing  without  dispute  that  he  never  did,  but  because, 
at  the  request  of  the  county  court  of  Douglas  county,  he 
obtained  an  inventory  of  the  goods  and  filed  it  with  his 
report;  (3)  that  Dr.  Fox  was  credited  with  the  i>ayment 
of  certain  expenses  on  account  of  the  ancillary  administra- 
tion, when  such  payments  were  in  fact  made  from  funds  of 
the  estate  in  his  hands,  and  for  the  payment  of  which  he 
had  already  received  credit  in  the  settlement  had  iii  the 
Dane  county  court 

As  to  the  contention  relative  to  the  household  goods, 
it  is  clearly  established  by  the  record  that  they  were  pre- 
sented to  Mrs.  Stoddart  by  her  mother  before  the  latter's 
death,  some  time  prior  to  the  occasion  of  Mrs.  Stoddart's 
marriage,  when  Mrs.  Tusler  was  preparing  to  leave  Omaha 
to  make  her  home  in  Wisconsin.  These  household  goods 
were  never  the  property  of  the  estate.  We  can  not  sanc- 
tion the  proposition  that  the  executor  should,  under  this 
state  of  facts,  be  charged  with  the  value  of  these  goods, 
solely  on  the  ground  that  an  inventory  thereof  was  em- 
braced in  his  report  under  the  circumstances  indicated. 
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The  trial  court  instructed  the  jury  that  the  executor 
should  be  charged  with  the  rent  of  the  proiK*rty  from  May 
20,  1895,  the  date  of  the  filing  of  the  first  claim.     Plain- 
tiffs in  error  say  that  he  should  have  been  charged  there- 
\nth  from  July  31,  1894,  the  date  of  his  appointment  as 
executor  in  Nebraska,    Dr.  Fox  never  obtained  possession 
of  this  property,  and  never  collected  any  rent  therefrom. 
Mrs.  Stoddart  was  living  in  this  property  when  her  mother 
died,  and  so  far  as  this  record  discloses,  has  lived  there  con- 
tinuously since,  paying  no  rent.    No  serious  contention  is 
made  in  briefs  that  Dr.  Fox  should  have  been  charged  with 
rent  prior  to  May  20,  1895.    We  think  that  if  there  was 
error  in  this  instruction,  it  was  favorable  to  plaintiffs  in 
error.    Under  our  law,  the  real  estate  of  a  decedent  belongs 
to  the  heirs  at  law,  subject  to  the  claims  of  creditors  of 
the  estate.    There  is  no  legal  obligation  upon  the  executor 
to  take  possession  of  the  real  estate  until  such  action  may 
be  necessary  to  protect  creditors;  at  all  events  not  until 
claims  are  filed,  or  until  directed  so  to  do  by  the  probate 
court 

In  Levxm  v.' Heathy  53  Neb.  707,  711,  this  court  said: 

"If  the  title  passes  to  and  vests  in  the  heirs,  as  it  most 
certainly  does,  then  the  possessory  right  goes  with  it,  ex- 
(*ept  to  the  extent  it  is  placed  by  law  in  the  administrator, 
which  is  not  exclusively  or  absolutely,  but  optionally  with 
him,  and  for  the  purposes  indicated  by  statute,  and  for 
none  other." 

And  further,  in  the  same  case,  the  court  quoted  with 
approval  from  Jones  v.  Billsteiiij  28  Wis.  221,  228,  as  fol- 
lows : 

"As  we  understand  this  statute,  it  gives  the  personal 
representative  the  power  to  reduce  the  real  estate  to  his 
actual  possession  should  he  think  proper,  or  should  the 
probate  court  direct  him  so  to  do,  but  it  does  not  imper- 
atively  require  him  to  take  possession  thereof,  and  until 
he  does  so,  the  common  law  right  of  the  heir  to  the  posses- 
sion remains  unimpaired."  Dundas  v.  Carson^  27  Neb. 
634;  Cooley  v.  Jajisen^  54  Neb.  33. 
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The  fact  that  Mrs.  Tusler  died  testate,  and  that  under 
the  will  the  executor  was  directed,  as  soon  as  it  could  be 
done  without  loss,  to  sell  the  real  estate  and  convert  it  into 
money  and  reinvest  it,  would  not  change  the  conclusion 
peached.  Thus  it  appeal's  that  plaintiffs  in  error  were  not 
prejudiced  by  failure  of  the  court  to  direct  the  jury  to 
charge  the  executor  with  rents  for  a  longer  period  than  was 
actually  done.  A  careful  examination  of  the  testimony 
und^r  the  instructions  given  has  satisfied  us  that  the  jury 
would  have  been  justified  in  returning  a  larger  verdict  in 
favor  of  the  executor,  charging  him  with  rents  as  directed, 
and  crediting  him  with  such  payments  as  the  evidence  au- 
thorized. It  will  serve  no  good  purpose  to  set  out  the  tes- 
timony upon  this  point 

Finally,  as  to  the  insufficiency  of  the  evidence,  it  is 
claimed  that  a  large  part  of  the  expenditures  of  the  ex- 
ecutor concerning  his  administration  in  Nebraska  had  been 
credited  to  him  in  his  final  settlement  in  Dane  county, 
thus  giving  him  double  credit.  This  question  seems  not  to 
have  been  presented  in  the  court  below.  It  will  serve  no 
good  purpose  to  attempt  to  set  out  these  accounts  in  detail, 
and  it  will  not  be  done.  From  a  careful  examination  of  the 
evidence  we  are  led  to  conclude  that  if  the  jury  gave  Dr. 
Fox  credit  for  all  the  testimony  showed  he  paid  out  in 
and  about  the  ancillary  administration,  and  charged  him 
with  only  what  he  received  on  that  account,  a  verdict  would 
find  support  in  an  amount  something  more  in  favor  of  Dr. 
Fox  than  the  amount  for  which  judgment  was  entered 
after  remittitur  was  filed.  For  the  purpose  of  supporting 
the  judgment,  we  are  bound  to  assume  that  the  jury  allowed 
Dr.  Fox  all  he  was  entitled  to  under  the  evidence,  and 
viewed  in  this  light,  it  is  shown  that  the  evidence  supports 
the  verdict. 

It  not  having  been  made  affirmatively  to  appear  that 
there  is  error  in  the  proceedings  had,  it  is  recommended 
that  the  judgment  of  the  district  court  be  affirmed. 


Hastings  and  Lobingibr,  CO.,  concur. 
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By  the  Oonrt :    For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 


Affirmed. 


Chicago,  Rock  Isiand  &  Pacific  Railway  CoxMpany  v. 
Ge)0R6b  Holmes,  Jr.,  Administrator  of  the  Estate 
OP  John  E.  Oakleaf,  Deceased. 

Filed  Apbil  30,  1903.    No.  12.352. 

1.  Action  nnder  Lord  CampbeU's  Act:   E3vidence.    In  an  action  by  an 

administrator  for  the  benefit  of  the  widow  and  children  under 
section  2,  chapter  21,  Compiled  Statutes,  evidence  as  to  the  amount 
of  property  left  by  the  deceased  is  inadmissible.  Chicago,  B,  L 
d  P.  R,  Co.  V.  Hamhel,  2  Neb.  (Unof.)  607,  followed. 

2.  Evidence  Admissible  for  One  Purpose.    Where  evidence  admissible 

for  the  one  purpose  is  not  relevant  as  to  other  subjects  or  for 
other  purposes,  an  instruction  limiting  its  effect  must  be  asked; 
but  where  evidence  received  is  not  admissible  for  any  purpose,  no 
such  request  is  necessary. 

3.  Expert  Witness:   Ultdcatk  Fact.    It  is  error  to  permit  an  expert 

witness  to  give  his  opinion  on  the  ultimate  fact  to  be  determined 
by  the  jury. 

4. :    Bbrob  Without  Piuejudicb.    Where  the  facts  upon  which 

such  opinion  is  based  are  stated,  and  the  conclusion  is  one  which 
must  necessarily  be  drawn  from  such  facts,  error  in  permitting 
an  opinion  upon  the  ultimate  fact  to  be  determined  by  the  jury 
to  be  given  in  evidence  is  without  prejudice. 

6.  Witness:  Conclusion.  But  where  the  witness  saw  the  occurrence 
with  reference  to  which  he  testifies,  and  differences  of  opinion  as 
to  the  conclusion  to  be  drawn  may  reasonably  arise,  he  should 
be  required  to  state  facts,  rather  than  give  his  conclusion  upon 
the  ultimate  issue. 

Error  to  the  district  court  for  Douglas  county:    Wil- 
UAM  W.  Keysor^  District  Judge.    Reversed. 

M,  A.  Lowj  W.  F.  EvanSj  James  M.  Woolworth  and 
William  D.  McHugh^  for  plaintiff  in  error. 

George  W,  Cooper  and  Martin  NeiUm,  contra. 
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Pound,  O. 

The  accident  out  of  which  this  case  arises  occurred  upon 
a  track  in  a  portion  of  the  yards  of  the  Union  Pacific 
Railroad  Company  in  Omaha,  used  jointly  for  switching 
purposes  by  the  Union  Pacific  Company  and  the  Chicago, 
Bock  Island  &  Pacific  Railway  Company,  the  defendant 
The  particular  track  is  known  as  track  No.  1,  and  is  used 
for  cars  which  are  distributed  to  other  tracks  and  made 
up  into  trains.  Oakleaf,  the  deceased,  whose  adminis- 
trator is  plaintiflf  in  this  case,  was  a  switchman  employed 
by  the  Union  Pacific  Company.  At  the  time  of  the  acci- 
dent he  was  assisting  in  making  up  a  train  upK>n  the  east 
end  of  said  track  No.  1.  This  track  slopes  from  west  to 
east  to  such  an  extent  that  a  car  can  hardly  stand  with- 
out having  the  brakes  set.  The  Union  Pacific  Company 
had  twenty  cars,  nearly  all  of  them  loaded,  at  the  east 
end  of  the  track,  and  the  brakes  were  set  only  upon  one 
car,  which  was  the  extreme  car  at  the  east  end.  The 
switch  engine  was  at  the  east  end  of  this  string  of  cars 
and  was  endeavoring  to  couple  the  last  car  of  the  twenty 
to  the  others  and  to  take  the  cars  east  ujxm  the  track.  It 
made  several  attempts  to  couple  the  one  car  to  the  other 
nineteen,  but  upon  each  occasion  the  coupling,  which  was 
automatic,  failed  to  work.  Oakleaf  went  in  l)etween  the 
one  car  and  the  remaining  nineteen,  arranged  tlie  coupling, 
and  signaled  to  the  engineer  to  back  up.  As  the  coupler 
failed  to  work,  he  went  in  again,  in  the  endeavor  to  repair 
or  adjust  the  coupling,  and,  while  there,  the  nineteen 
other  cars  moved  down  upon  the  sloping  track  and  caught 
him  between  the  couplers  of  the  two  cars,  killing  him  im- 
mediately. 

The  theory  of  plaintiff  is  that  these  cars  came  down 
and  caught  Oakleaf  between  the  couplings  by  reason  of 
being  struck  or  run  into  at  the  west  end  by  a  Rock  Island 
train,  which  was  engaged  in  switching  at  the  west  end  of 
said  track  No.  1,  and  that  there  w^as  negligence  on  the  part 
of  the  Bock  Island  Company  in  not  stationing  some  one  so 
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as  to  warn  the  employees  of  the  Union  Pacific  Company, 
and  in  not  taking  proper  precautions  to  prevent  their  cars 
from  pushing  into  those  swit<?hing  at  the  other  end  of  the 
track. 

The  defendant's  theory  was  that  a^  the  nineteen  cars 
were  standing  on  a  sloping  track,  where  a  single  car  could 
scarcely  stand  without  brakes  being  set,  and  as  they  were 
heavily  loaded  and  the  brakes  were  not  set,  the  repeated 
jars,  as  the  engine  and  single  car  pushed  into  them  from 
the  east  in  the  endeavor  to  make  a  coupling,  were  suffi- 
cient to  put  them  in  motion  down  the  incline  and  to  ac- 
count for  the  accident.  The  defendant  contended  also  that 
the  deceased  was  guilty  of  contributory  negligence  in  get- 
ting between  the  iron  drawheads,  with  his  back  to  the  nine- 
teen cars  standing  without  brakes  set,  upon  the  sloping 
track,  in  such  a  position  that  he  could  not  see  them  as 
they  came  upon  him,  whereas,  if  he  had  stood  upon  the 
side  of  the  drawhead  in  front  of  it,  he  need  not  have  been 
injured.  The  jury  rendered  a  verdict  for  the  plaintiff, 
and  the  judgment  rendered  pursuant  thereto  is  before  us 
on  petition  in  error. 

The  principal  errors  assigned  are  based  upon  rulings  in 
the  introduction  of  evidence.  In  order  to  pass  upon  these 
rulings  intelligently,  some  further  statement  of  the  evi- 
dence is  requisite.  No  one  testifies  directly  that  the  Bock 
Island  cars  struck  or  came  in  contact  with  the  nineteen 
cars  of  the  Union  Pacific  Company,  but  several  witnesses 
stated  it  as  their  opinion  that  such  was  the  fact  One 
Potter,  a  switchman  of  the  Union  Pacific  Company,  in- 
troduced as  a  witness  for  the  plaintiff,  who  saw  more  of  the 
accident  than  any  of  the  other  witnesses,  testifies  that  the 
nineteen  cars  came  down  gradually,  with  no  jar  and  no 
noise,  and  moved  so  gradually  and  quietly  that  Oakleaf 
had  no  warning.  It  is  manifest  that  this  evidence  is  en- 
tirely compatible  with  the  theory  of  the  defendant  that  the 
nineteen  cars  were  set  in  motion  by  the  jars  of  repeated 
attempts  at  coupling  and  the  fact  that  they  were  standing 
upon  a  steep  incline  with  no  brakes  set    The  other  wit- 
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nesses  who  testified  speak  with  reference  to  the  jar  pro- 
duced by  these  cars  coming  down  against  the  one  car  and 
the  engine  attached  thereto.  Their  testimony  is  that  there 
was  a  considerable  jar  and  that  it  came  from  the  west; 
but  it  is  clear,  in  the  light  of  Potter's  testimony,  that  the 
defendant's  theory  affords  a  complete  and  adecjuate  ex- 
planation of  the  occurrence,  and  that  a  verdict  for  the 
plaintiff  must  rest  on  inference  and  comparative  prob- 
abilities only. 

As  has  been  stated,  the  action  is  brought  by  an  admin- 
istrator on  behalf  of  the  widow  and  children  to  recover 
damages  for  alleged  negligence  in  causing  the  death  of  the 
intestate.  The  widow  was  asked  this  question:  "What 
property,  if  any,  did  Mr.  Oakleaf  have  at  the  time  of  his 
death?"  Due  objections  were  interposed,  but  the  court 
overruled  them  and  permitted  the  witness  to  answer,  "Not 
any,  at  the  time  of  his  death."  This  ruling  was  excepted  to 
and  is  assigned  as  error.  We  think  the  case  in  this  resi>ect 
is  the  converse  of  and  is  governed  by  Chicago ^  R,  L  &  P.  B. 
Co.  V.  Hambel,  2  Neb.  ( Unof . )  607.  In  the  Hamhel  case  the 
defendant  sought  to  prove  that  the  deceased  left  a  large 
and  valuable  estate.  Here  the  plaintiff  was  allowed  to 
show  that  he  left  none.  As  the  court  said,  quoting  an 
eminent  authority,  in  the  Hamhel  case: 

"A  dollar  lost,  whether  by  poor  man  or  rich  man,  is 
neither  more  nor  less  than  a  dollar,  and  a  reasonable  ex- 
pectation of  benefit  to  a  certain  amount,  must,  when  lost, 
be  compensated  to  the  same  extent,  whether  the  loser  be 
rich  or  poor." 

The  plaintiff  showed  in  evidence  how  much  the  deceased 
earned,  what  portion  of  his  earnings  he  devoted  to  his  fam- 
ily, and  his  expectation  of  Ufa  Also,  his  character  and 
disposition  as  to  industry  and  frugality  were  shown. 
These  facts  determined  the  damage  which  his  wife  and 
children  had  sustained.  Whether  he  left  them  in  wealth 
or  in  iwverty  had  no  bearing  ujwn  the  case.  Counsel  argue 
that  the  evidence  was  admissible  to  show  whether  he  was 
saving  and  fnigal  and  had  accumulated  an  estata    But  it 
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does  not  go  to  that  point.  If  he  left  property,  it  did  not 
follow  that  he  had  earned  or  saved  it.  He  might  have  de- 
rived it  from  gift  or  by  inheritanca  Moreover,  the  evident 
purpose  was,  not  to  ascertain  whether  he  had  accumulated 
property,  but  to  show  that  his  w:idow  and  children  were 
left  destitute.  The  testimony  in  question  obviously  might 
have  been  prejudicial.  Having  been  shown  in  evidence, 
the  destituticm  of  the  beneficiaries  in  the  action  was  a 
matter  to  be  urged  by  counsel  in  argument  and  considered 
by  the  jury.  But  there  was  no  issue  in  the  case  upon  which 
that  fact  was  relevant,  and  it  could  not  fail  to  excite  sym- 
pathy and  prevent  a  dispassionate  review  of  the  questions 
of  fact,  "uninfluenced  by*  sentimental  considerations." 
Rohcrtson  t;.  Brown^  56  Neb.  390,  391.  We  have  seen  that 
there  was  a  very  close  and  very  grave  question;  whether 
the  defendant  waf^  in  any  manner  responsible  for  the  death 
of  plaintiflF's  intestate,  and  whether  the  deceased  was  not 
guilty  of  contributory  negligence.  In  view  of  all  tlie  evi- 
dence and  the  doubts  which  it  suggests  as  to  the  defend- 
ant's liability,  we  can  not  say  that  the  error  was  without 
prejudice.  Counsel  suggests  that  an  instruction  should 
have  l)oeu  requested.  Where  evidence  admissible  for  one 
purpose  is  not  relevant  as  to  other  subjects  or  for  other 
purposes,  an  instruction  limiting  its  effect  must  be  asked. 
Cnrlvton  v.  State,  43  Neb.  373,  396,  404.  Where  it  is  not 
admissible  for  any  purpose,  no  request  is  necessary. 

Counsel  for  the  plaintiff  asked  one  of  his  witnesses,  a 
switchman  in  the  employ  of  the  Union  Pacific  Company, 
who  had  seen  the  accident,  this  question :  "When  Mr.  Oak- 
leaf,  in  the  i)erformance  of  his  duty,  at  that  time  and  place, 
went  in  there  to  do  this  work,  was  it  necessary  for  him  to 
do  what  he  did  do?"  Objection  was  made  to  this  question; 
it  was  ov(*rruled ;  and  the  witness  was  i)ermitted  to  answer 
in  the  aflfirmativa  We  think  this  ruling  was  erroneous.  It 
is  error  to  permit  an  expert  to  give  his  opinion  on  the  ulti- 
mate fact  to  be  determined  by  the  jury.  Read  v.  Valley 
Tjond  cf  Cattle  Oo,^  66  Neb.  423.  The  very  question  which 
the  jury  were  to  decide  was,  whether  it  waa  nec^ssaucy  fbr 
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Oakleaf  to  stand  in  front  of  the  drawhead,  with  his  back 
to  the  nineteen  cars,  or,  whether,  as  a  prudent  man,  he 
should  not  have  stood  upon  the  side  in  such  position  that 
he  would  not  be  crushed  between  the  drawheads  in  case  tiie 
cars  came  together.  The  witness  Potter  testifies  that  in 
order  to  see  what  was  the  matter  with  the  coupling,  which 
was  failing  to  work,  it  was  not  necessary  for  Oakleaf  to 
get  in  front  of  the  drawhead.  Testimony  to  this  eflfect  was 
scarcely  needed,  because  it  must  be  apparent  to  any  reason- 
able mind  that  the  coupling  could  be  examined  as  easily 
by  standing  at  the  side  and  looking  at  it,  as  by  getting 
squarely  in  front  of  it,  and  between  the  projecting  couplers 
of  the  cars.  If  the  testimony  in  question  is  regarded  as 
that  of  an  expert,  it  is  clearly  incompetent,  under  the  rule 
announced  in  Read  v.  Valley  Land  &  Cattle  Go.  supra. 
Whether  or  not  it  is  intended  as  expert  evidence,  it  is  open 
to  the  further  objection  that  the  witness  in  question  saw 
the  accident,  or  at  least  had  personal  knowledge  of  the  cir- 
cumstances under  which  it  took  place,  and  was  able  to  state 
fully  the  situation  and  circumstances  from  which  the  jury 
could  judge  whether  Oakleaf  s  course  was  necessary  and 
prudent.  He  should  have  been  required  to  state  the  facts 
from  which  his  opinion  was  derived,  so  long  as  it  was  prac- 
ticable to  place  those  facts  before  the  jury,  and  to  state 
what  would  be  a  prudent  and  careful  course  in  doing  what 
Oakleaf  had  to  do.  The  jurors  would  then  have  been  left 
to  form  their  own  opinion  from  such  facts  and  from  the  evi- 
dence as  to  what  would  be  a  proper  way  of  doing  the  work. 
It  is  contended  on  behalf  of  the  plaintiff  that  the  error  was 
not  prejudicial,  because  the  conclusion  was  one  which  the 
jurors  must  have  drawn  necessarily  from  the  facts  if  the 
witness  had  not  given  his  opinion.  We  can  not  agree.  It 
seems  evident  to  us  that  there  was  no  necessity  for  the 
plaintiff  to  put  himself  in  such  situation  as  he  did  and,  as 
has  been  seen,  one  of  plaintiff's  witnesses  so  testifies. 
Counsel  urges  further  that  the  witness  whose  opinion  was 
allowed  to  be  given  had  previously  stated  all  the  circum- 
stances upon  which  his  opinion  is  based.    Upon  examinar 
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tion  of  his  evidence,  we  find  that  he  stated  the  general  cir- 
cumstances of  the  accident,  but  nowhere  does  he  state  the 
nature  and  construction  of  the  coupling,  or  other  facts  con- 
nected with  it  indicating  any  necessity  for  the  plaintiff  to 
examine  it  as  he  did. 

We  therefore  recommend  that  the  judgment  be  reversed, 
and  the  cause  remanded  for  a  new  trial. 

Barnes  and  Oldham,  CO,,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
the  cause  is  remanded  for  a  new  trial. 

Revebsed. 


George  Gatzbmbybr  v.  Dovey  Peterson. 

Truoi  April  30,  1903.    No.  12,778. 

1.  Statute  Constitutional.    Chapter  37,  Compiled  Statutes,  held  con- 

stitutional and  valid. 

2.  Continuance.    If  sufficient  time  is  given  from  denial  of  a  motion  for 

a  continuance,  sought  in  order  to  obtain  a  deposition,  to  enable 
it  to  be  taken  under  ordinary  circumstances,  and  from  the  show- 
ing made  upon  the  motion  there  is  no  ground  to  believe  it  can  be 
procured  In  any  reasonable  time  if  not  in  that  allowed,  it  is  not 
error  to  deny  the  continuance. 

3.  Cross-Examination:   Discretion  of  the  Court.    The  trial  court  has 

a  certain  discretion  In  determining  the  limits  of  cross-examina- 
tion, and  reasonable  limitation  with  respect  to  matters  not  neces- 
sarily material,  in  the  exercise  of  such  discretion,  is  not  erroneoua 

4.  Bastardy:    Admission.  An  offer  by  the  defendant  in  bastardy  pro- 

ceedings to  take  the  prosecutrix  away  to  a  physician  for  the  pui^ 
pose  of  getting  rid  of  the  child  is  not  an  offer  of  compromise,  and 
may  be  shown  as  an  admission. 

6.  Instructions:  Verdict.  Errors  in  giving  and  refusing  instructions 
are  not  prejudicial  and  need  not  be  reviewed  where  the  verdict 
rendered  is  required  by  the  evidence. 

6.  :  Testimony  of  Prosecutrix.  An  instruction  that  the  unsup- 
ported testimony  of  the  prosecutrix  should  be  received  with  can- 
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tion  and  weighed  carefully,  on  the  theory  that  she  should  be  re- 
garded as  an  accomplice,  is  properly  refused;  her  interest  in  the 
erent  of  the  case  may  be  considered,  but  the  instruction  should 
go  no  further. 

7.  Amount  of  Award:  Discretion  of  the  Coubt.  The  amount  which 
a  defendant  in  bastardy  proceedings  shall  be  adjudged  to  pay  is 
largely  in  the  discretion  of  the  district  court,  and  its  award  will 
not  be  disturbed  unless  manifestly  excessive. 

Error  to  the  district  court  for  Cuming  county :  Guy  T. 
Oraves^  District  Jitdgb.    Affirmed. 

Ira  Thomas  and  IV.  W.  Sinclair^  for  plaintiff  in  error. 
O.  C.  Anderson  and  Harry  F.  Keefe^  contra. 

Pound,  G. 

Although  the  numerous  points  urged  upon  our  attention 
present  nothing  which  has  not  been  passed  upon  in  this 
court  more  than  once  in  like  cases,  the  diligence  and  in- 
genuity of  counsel  in  endeavoring  to  give  some  of  them 
new  phases,  or  put  them  in  new  lights,  require  us  to  pass 
upon  them  in  some  detail.  The  points  going  to  the  merits 
relate  to  the  constitutionality  of  the  bastardy  law,  under 
which  this  proceeding  is  prosecuted,  and  the  sufficiency 
of  the  evidence  to  support  the  verdict.  Every  possible  ob- 
jection to  the  constitutionality  of  the  statute  has  been  pre- 
sented in  prior  cases.  Ex  parte  Donahoe^  24  Neb.  66 ;  Stop-' 
pert  V.  Nierle^  45  Neb.  105.  See,  also,  In  re  Walker ^  61 
Neb.  803.  Moreover,  the  construction  of  the  statute  upon 
which  counsel  base  their  argument  in  large  part  was  re- 
jected In  State  v.  McBride^  64  Neb.  547.  As  to  the  suffi- 
ciency of  the  evidence,  we  need  only  say  that  to  our  minds 
the  verdict  is  not  only  supported  by  the  evidence,  but  is 
clearly  right.  Bearing  in  mind  that  the  defendant  did  not 
see  fit  to  testify,  which  is  a  matter  proper  to  be  considered 
in  such  cases  {Ingram  v.  State ^  24  Neb.  33) ,  we  do  not  see 
how  any  other  conclusion  could  have  been  reached. 

Most  of  the  other  errors  assigned,  have  to  do  with  mat- 
57 
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tePB  of  proi^edure  and  rulings  at  the  trial.  At  the  opening 
of  the  term  of  court  the  defendant  moved  for  a  continuance 
in  order  to  enable  him  to  procure  the  testimony  of  a  wit- 
ness. It  appears  that  he  had  made  an  attempt  to  secure 
the  deposition  of  this  \\dtness  and  had  not  succeeded,  owing 
to  failure  of  the  witness  to  attend  at  a  time  and  place 
agreed  on  for  that  purpose.  Defendant  testified  that  he 
was  informed  the  witness  had  left  for  some  temporary  pur^ 
pose,  and  that  his  exact  whereabouts  could  not  be  learned. 
The  motion  was  overruled  on  September  12,  and  the  cause 
was  thereupon  passed  to  the  foot  of  the  docket^  and  not 
called  for  trial  until  September  24.  If  the  absence  was 
temporary  only,  this  postponement  ought  to  have  enabled 
the  defendant  to  locate  the  witness  and  take  his  deposition, 
since  he  was  known  to  be  somewhere  in  a  particular  portion 
of  a  neighboring  state.  If  he  could  not  be  reached  in  that 
time,  there  was  very  little  likelihood  that  his  testimony 
could  be  had  at  all  in  any  reasonable  time,  and  the  affidavit 
filed  shows  no  reason  for  thinking  the  contrary.  Under 
such  circumstances,  it  was  not  error  to  deny  the  con- 
tinuance.   McClelland  v.  Scroggin,  48  Neb.  141. 

Several  rulings  upon  the  admission  of  evidence  are  com- 
plained of.  The  prosecutrix  testified,  and  it  was  not  de- 
nied, that  she  and  the  defendant  were  engaged  to  be  mar- 
ried. It  appears  from  her  testimony  and  that  of  other 
witnesses  that,  except  while  the  defendant  was  away  at 
school,  he  had  Ikm^u  calling  upon  her,  taking  her  out  riding, 
and  going  with  her  to  dances  and  other  entertainments, 
with  more  or  less  re^jularity  during  two  years.  Her  rela- 
tions with  hi  in  for  some  four  months  of  this  period  are 
testified  to  positively,  circumstantially  and  repeatedly  by 
the  prosecutrix,  and  not  denied  by  the  defendant  The 
latter,  relying  on  the  expert  evidence  of  a  physician  as  to 
the  probable  date  of  conception,  attempted  to  show  an 
alibi  as  to  certain  particular  occasions,  without  taking  the 
stand  himself.  It  is  admitted,  substantially,  that  the  state- 
ments of  the  prosecutrix  are  true,  except  as  to  these  partic- 
ular occasions.    On  cross-examination  she  was  asked  if  she 
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was  not  "keeping  company"  with  another  man  also  at  that 
tima  We  can  not  say  that  the  court  committed  prejudicial 
error  in  excluding  this  and  like  questions.  The  defendant 
was  allowed  to  show  fully  all  the  facts  as  to  her  conduct 
with  other  men,  and  seems  to  have  established  everything 
that  was  to  be  shown.  So  long  as  the  existence  of  improper 
relations  between  the  prosecutrix  and  defendant  is  clearly 
established,  and  the  evidence  as  to  her  conduct  with  others 
goes  no  further  than  to  suggest  some  possible  grounds  for  . 
suspicion,  we  do  not  think  the  case  comes  within  the  facts 
of  Burris  v.  Courts  34  Neb.  187.  There  the  trial  court  ex- 
cluded evidence  of  other  witnesses  tending  strongly  to  show 
improper  relations  with  third  parties.  Here  it  went  no 
further  than  to  limit  cross-examination  as  to  a  point  not 
necessarily  material.  This  was  a  proper  exercise  of  the 
discretion  which  exists  in  such  cases.  Missoun  P.  R.  Co. 
V.  Fox,  60  Neb.  531 ;  Stough  v.  Ogden,  49  Neb.  291. 

Other  assignments  of  error  relate  to  the  admission  of  evi- 
dence as  to  an  alleged  offer  to  compromise.  If  the  circum- 
stances testified  to  amounted  fairly  to  an  attempt  at  com- 
promise, counsel's  points  might  be  well  taken.  But  we 
think  they  must  be  considered  as  admissions  on  the  part  of 
the  defendant,  and  were  provable  as  such.  In  Rohh  v. 
Hewitt,  39  Neb.  217,  this  court  held  that  "an  offer  made 
by  the  defendant  to  the  father  of  the  prosecutrix  to  con- 
tribute money  for  the  purpose  of  ^sending  the  prosecutrix . 
away'  is  not  an  oflfer  to  compromise,  and  is  admissible  in 
evidence.''  In  the  case  at  bar  it  is  shown  that  the  defend- 
ant, when  the  prosecutrix  became  pregnant,  and  he  was 
asked' to  marry  her,  pursuant  to  his  promise,  offered  to 
take  her  to  a  physician  in  Omaha  for  the  purpose  of  "get- 
ting rid"  of  the  child.    The  evidence  was  received  properly. 

A  large  number  of  errors  are  assigned  upon  the  charge 
of  the  court  and  its  rulings  on  requests  for  instruction. 
We  are  of  opinion  that  we  need  not  consider  them  in  view 
of  the  conclusion  we  have  reached  upon  the  evidence. 
Jefres  v.  Caahman,  42  Neb.  594.  But  we  have  examined 
the  instructions  given  and  refused,  and  think  the  objections 
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urged  are  hypercritical,  and  that  nothing  prejudicial  has 
been  shown.  Among  the  requests  refused  was  one  based 
upon  the  theory  that  the  prosecutrix  was  to  be  regarded  as 
an  accomplice  in  weighing  her  evidence,  and  that  her  state- 
ments were  to  be  received  with  caution,  and  weighed  care- 
fully. We  know  of  no  warrant  for  such  an  instruction. 
Iler  unsupported  evidence  would  have  sustained  a  convic- 
tion. OIhou  v.  Peterson,  33  Neb.  358, 360;  i?o66  v.  Hewitt, 
39  Neb.  217.  An  instiniction  that  her  interest  in  the  event 
of  the  case  might  be  considered  was  all  that  the  defendant 
was  entitled  to. 

-Finally,  it  is  urged  that  the  award  made  by  the  court  is 
excessive.  The  amount  of  the  judgment  in  such  cases  is 
largely  in  the  discretion  of  the  district  court,  and  will  not 
he  reductnl  unless  such  discretion  has  been  manifestly 
nlmsed.  Clark  v.  Carey,  41  Neb.  780;  Wurdeman  v. 
Schulfz,  54  Neb.  404.  That  court  has  a  clear  advantage 
over  this  one  in  that  it  sees  the  parties,  and  is  able  to  form 
a  better  opinion  as  to  their  circumstances,  and  the  expense 
of  suitably  maintaining  the  child  in  view  thereof.  In  the 
case  at  bar,  we  see  no  reason  to  think  that  any  wrong  has 
been  done. 

It  is  therefore  recommended  that  the  judgment  be  af- 
firmed. 

Barnes  and  Oldham^  CO.,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  tjie  district  court  is 

Affirmid. 
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Abatanant.    ^ee  Cbiminal  Law  and  Pbocedube,  14-17. 

AetiOZl.      See   BANKBUPTOT,    1-8.      Ck>]!9TEACT8,    4.      BvIDE17GB»    6.    .IN- 
JT71VCT10N.     INBUBAITGB^  2,  3.     JUDOMEIVT,  3.     QuO  WaBEANTO. 

SHEEirrB. 

1.  Under  the  provisioiw  of  section  29  of  the  Code  of  Civil  Pro- 
cedure, a  joint  obligee  in  an  appeal  bond  may  maintain 
an  action  thereon  in  his  own  name  without  Joining  the  other 
joint  obligee,  where  he  alleges  and  proves  that  he  has  pur- 
chased the  interest  of  his  Joint  obligee,  is  the  owner  of  the 
bond,  and  the  real  party  in  Interest  therein.  Barker  v.  Bur- 
bank  85 

2.  An  action  for  money  had  and  received  will  lie,  where  the. 
defendant  has  obtained  possession  of  money  which  in 
equity  and  good  conscience  he  ought  to  refund.  McCormick 
Harvesting  Machine  Co.  v.  Stires 432 

Adverse  Possession.     See  Husband  and  Wife.    Tenant  in  Com- 
mon, 8. 

AflLdavits.    See  Appeal  and  Bbbob,  1.    Continuance,  1.    Pbogess. 

Agency.    See  Constitutional  Law,  1,  2.    BvmENCE,  4.    Pbincipal 
AND  Agent. 

Appeal  and  Error.    See  Cbiminal  Law  and  Pbocedube.    Equitt,  4. 

BVIDENCE.     E3XECUT0B8  AND  AdMINISTBATOBS,  1,  2,  6.     E'BAUD- 

ulent  Conveyances,  4.  Instbuctionb.  Insubance,  3,  4.  In- 
toxicating LiQUOBS.  JuDOMGKT,  2.  JUBISDICTION.  MA- 
LICIOUS Pbosecution,  2,  3.  New  Tbial,  3.  Pleading  and 
Pbactice,  4.    Sbi^ff,  2.    Tbial. 

Bill  of  Exceptions. 

1.  Affidavits  filed  in  support  of  motions  in  the  district  court  will 
not  be  examined  by  this  court,  unless  properly  incorporated 

in  a  bill  of  exceptions.    Gutter  son  v,  Meyer 767 

2.  Where  error  affirmatively  appears  on  the  face  of  the  record 
proper,  a  bill  of  exceptions  is  unnecessary  to  obtain  a  review 

of  such  errors.    Herman  v.  Beck 666 

Findings. 
8.  Where  there  is  a  conflict  of  evidence  on  the  material  facts, 
and  the  finding  of  the  trial  court  is  sustained  by  sufficient 
evidenoe,  such  finding  will  not  be  set  aside  by  a  court  of 

reTfew.    Baixton  v,  Harrington 446 

(837) 
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4.  In  passing  on  findings  of  fact  upon  appeal,  the  reviewing 
court  should  go  over  all  the  evidence  and  reach  its  own 
conclusion  thereon,  giving  such  weight  to  the  determination 
of  the  trial  court  as  to  credibility  of  witnesses  and  its  find- 
ing on  confiicting  evidence  as,  under  all  the  circumstances 
of  the  case,  the  nature  of  the  evidence  before  the  trial  court, 
and  that  court's  special  opportunities,  if  any,  for  reaching 
a  correct  solution,  such  finding  may  be  entitled  A.  Fatilk- 
ner  v.  SimtM 299 

6.  In  ordinary  cases,  where  the  evidence  is  entirely  oral,  and 
the  trial  court  may  be  presumed  to  have  had  a  general  local 
knowledge  of  the  parties,  the  witnesses  and  the  subjects  of 
controversy,  the  finding  of  the  trial  court  is  often  entitled 
to  almost  decisive  weight    Faulkner  v.  Simms 299 

6.  A  finding  on  conflicting  evidence  in  such  cases  will  be  ad- 
hered to  unless  clearly  wrong;  but,  if  clearly  wrong,  it  will 
be  set  aside,  notwithstanding  there  may  be  some  competent 
evidence  in  support  thereof.  Sevmour  v.  Street,  6  Neb.  85, 
approved.    Faulkner  v.  Simms 299 

7.  Dicta  ii)  prior  opinions  of  this  court  with  respect  to  review 
of  findings  of  fact  explained  and  qualified.  Faulkner  v, 
Simms    299 

8.  The  statements  that  the  reviewing  court  will  not  "weigh 
conflicting  evidence/'  that  It  "will  not  review  findings  an 
conflicting  evidence,"  and  that  "findings  on  confiicting  evi- 
dence are  conclusive,"  as  announced  obiter  in  several  prior 
decisions,  disapproved.    Faulkner  v.  Simms 299 

9.  Where  a  finding  is  based  largely  upon  depositions  or  written 
testimony,  as  to  which  the  trial  Judge  has  no  special  ad- 
vantage over  the  reviewing  court,  the  rule  that  his  findings 
will  be  adhdred  to  unless  didarly  wrong  does  not  apply  with 
the  same  force.    Faulkner  v.  Simma 299 

10.  But  in  such  case,  if  the  oral  testimony  is  evidently  the  basis 
of  the  finding,  or  the  written  testimony  relates  to  matters 
as  to  which  the  trial  Judge  is  better  able  to  reach  a  satis- 
factory conclusion  than  the  reviewing  court,  the  rule  may  be 
applied.  Male  v.  Dahlffrin,  66  Neb.  524;  Waldron  v,  Firtt 
Nat,  Bank  of  Greenwood,  60  Neb.  245.    Faulkner  v.  Simma. . .  299 

11.  If  the  evidence  before  the  trial  court  is  entirely  written  and 
relates  to  matters  as  to  which  the  trial  Judge  is  in  no  better 
position  to  reach  a  correct  solution  than  this  court,  the  rule 
has  no  application,  and  this  court  should  be  governed  by  its 
own  conclusion  as  to  the  weight  of  the  evidenca    Faulkner 

V.  Bimm^ 299 

Harmless  Error, 

12.  Error  in  sustaining  a  demurrer  tp  an  allejBatlpn  of  texep 
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paid,  made  by  way  of  cross-demand,  is  without  prejudice 
where  plaintiff  subsequently  remits  from  the  amount  of  her 
recovery  the  full  alleged  amount  of  such  taxes.  White  v, 
Whitney 739 

13.  Error  in  sustaining  a  demurrer  to  a  counter-claim  for  im- 
provements in  an  action  for  rents  and  profits  as  well  as  for 
possession  of  land,  is  without  prejudice  where  it  appears 
from  the  record  that  all  such  Improvements  were  permitted 
to  be  shown  to  the  Jury  under  the  name  of  necessary  repairs, 
and  the  jury  were  instructed  to  allow  a  reduction  of  dam- 
ages in  the  amount  of  all  necessary  repairs.  White  v, 
Whitney 739 

14.  The  fact  that  the  jury  were  told  that  an  "equitable  right" 
would  be  no  defense  against  a  "legal  right"  of  the  plain- 
tiff, If  it  was  found  that  she  had  one,  is  not  prejudicial  error 
where  no  equitable  right  to  the  premises  is  either  pleaded 

or  offered  to  be  proved.    White  v.  Whitney 739 

Instructions. 

15.  A  Judgment  will  not  be  reversed  on  account  of  the  number 
of  instructions  given  to  the  Jury  by  the  trial  court,  unless 
It  clearly  appears  that  the  party  complaining  is  prejudiced 
thereby.    Omaha  8t.  R,  Co.  v.  Boesen 437 

16.  The  giving  of  an  instruction  which  places  the  burden  of 
proof  to  establish  some  of  the  facts  put  in  issue  by  the 
pleadings  on  the  wrong  party,  is  reversible  error.     Omaha 

8t,  R,  Co,  V,  Boesen 437 

17.  It  is  error  to  give  the  jury  instructions  which  contain  in- 
consistent and  conflicting  paragraphs  relating  to  the  burden 
of  proof.  Farmers*  Bank  v.  Harshman,  33  Neb.  445,  ap- 
proved and  followed.    Omaha  St.  R.  Co.  v.  Boesen 437 

18.  Errors  in  giving  and  refusing  instructions  are  not  prejudi- 
cial and  need  not  be  reviewed,  where  the  verdict  rendered 

is  required  by  the  evidence.    Gatzemeyer  v.  Peterson 832 

19.  An  instruction,  that  notice  of  facts  suflicient  to  lead  a 
prudent  man  to  the  conclusion  that  a  debtor  "could  not  meet 
his  obligations  as  they  matured  In  the  ordinary  course  of 
business"  is  notice  of  the  insolvency  of  such  debtor,  within 
the  meaning  of  the  bankruptcy  act,  is  erroneous.    Hackney 

V,  Raymond  Bros.  Clarke  Co 624 

20.  An  instruction  which  tells  the  jury  that  they  shall  allow 
"rental  value"  of  the  premises  as  "damages  for  withholding 
possession"  is  not  prejudicial  error,  although  the  petition 
of  plaintiff  makes  no  claim  for  any  damage  aside  from  rents, 
issues  and  profits.    White  v.  Whitney 739 

21.  Instruction  examined,  and  held  not  erroneous.  Modern 
Brotherhood  of  America  v.  Cummings , 256 
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22.  It  Is  error  to  submit  to  the  jury  as  an  issue  of  fact  a  ques- 
tion material  to  the  case,  regarding  which  there  is  no  eri- 
dence  to  support  a  finding.    Parker  v.  Wells 647 

Issues, 

23.  Where,  in  an  appeal  from  the  Judgment  of  the  county  court, 
in  a  term  case,  the  petition  filed  in  the  district  court  is  as- 
sailed on  the  ground  that  it  tenders  other  and  different 
issues  than  those  tendered  in  the  court  below,  the  question 
of  fact,  raised  by  such  motion,  is  determinable  solely  by  a 
comparison  of  the  petition  filed  in  the  district  court  with 
that  upon  which  the  cause  was  submitted  to  the  county 
court.    Coleman  v.  Spearman,  Snodgrass  d  Co 28 

24.  The  rule  requiring  cases  on  appeal  to  be  tried  on  the  same 
issues  as  those  upon  which  they  were  tried  in  the  court  be- 
low, does  not  require  that  the  petition  filed  in  the  appellate 
court  be  in  the  precise  langruage  of  that  filed  in  the  lower 
court,  but  is  satisfied  if  the  ultimate  facts  relied  upon  for  a 
recovery  are  substantially  the  same,  and  provable  by  evi- 
dence of  the  same  character.  Coleman  v.  Spearman,  Snod- 
grass d:  Co 28 

Pleading  and  Practice, 

25.  In  an  equity  cause  brought  to  the  supreme  court  on  appeal, 
the  ruling  of  the  district  court  on  a  motion  to  strike  an 
answer  from  the  files  can  not  be  considered.  Prensser  v, 
Phillips,  57  Neb.  229.    Danforth  v.  Fowler 452 

26.  To  authorize  the  supreme  court  to  r<eview  the  rulings  of  the 
trial  court  on  motions  and  other  matters  of  procedure,  the 
party  complaining  must  except  to  such  rulings,  file  a  motion 
for  a  new  trial,  and  present  the  questions  by  a  petition  in 
error.    Danforth  v.  Fowler, ., 452 

27.  The  ruling  of  the  district  court  on  a  motion  for  a  judgment 
on  the  pleadings,  can  not  be  reviewed  on  appeal  if  it  appears 
that  the  judgment  is  sustained  by  and  conforms  to  the 
pleadings.     Danforth  v.  Fowler,.. 462 

28.  Affidavits  addressed  to  the  trial  court  after  judgment  on  a 
motion  to  amend  the  reporter's  notes  of  the  evidence  can  not 
be  considered  by  the  appellate  court,  in  the  absence  of  a  rul- 
ing by  the  trial  court  on  such  motion.    Modern  Brotherhood 

of  America  v.  Cummings 256 

29.  An  assignment  that  "the  court  erred  in  excluding  fnfm  the 
testimony  proof  as  to  the  truth  of  the  article  and  the  charges 
made  therein,"  is  too  general  and  indefinite  to  be  entitled  to 
consideration  where  a  portion  of  the  testimony  offered  upon 
the  subjects  mentioned  was  rightly  excluded.  Williams  v. 
Fuller 362 
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30.  Where  it  is  claimed  that  the  court  erred  in  permitting  a 
Pleading  to  be  amended  during  trial,  the  alleged  fact  must 
be  shown  by  the  record;  its  existence  will  not  be  presumed. 
Pratt  V.  Smith '. 151 

31.  This  court  is  not  bound  to  examine  questions  not  so  raised  in 
the  briefs  as  to  state  specifically  what  is  complained  of^ 
the  reason  and  basis  of  the  complaint,  and  the  exact  por- 
tions of  the  record  material  thereto.    Hackney  v.  Raymond 

,  Bro8.  Clarke  Co 624 

32.  Although  a  defense  is  pleaded  in  an  axtswer  with  lack  of 
technical  precision,  so  as  to  be  obnoxious  to  attack  in  the 
first  Instance,  yet,  if  the  plalntifT  reply  thereto  without  ob- 
jection, and  the  matter  is  treated  upon  the  trial  both  by 
counsel  and  by  the  court  as  properly  in  issue,  the  defect  can 
not  be  taken  advantage  of  for  the  first  time  in  this  court 
•Standley  v.  Clay,  Rohinaon  d  Co 332 

33.  A  judgment  will  not  be  reversed  except  for  error,  prejudi- 
cial to  the  party  complaining,  affirmatively  appearing  in  the 
record.    Modern  Brotherhood  of  America  v.  Cummings 256 

34.  A  motion  for  a  new  trial  is  not  necessary  in  order  to  obtain 
a  review  of  the  judgment  of  the  district  court  entered  on  the 
hearing  of  an  appeal  taken  from  the  order  of  a  license 
board  granting  or  refusing  a  license  to  sell  intoxicating 
liquors.    Bennett  v.  Otto 652 

36.  In  appeals  to  this  court  in  equity  cases,  the  findings  of  the 
trial  court  must  stand  or  fall  upon  the  pleadings  and  evi- 
dence contained  in  the  record.  Errors  of  the  trial  court  In 
receiving  or  rejecting  evidence,  or  upon  questions  arising 
upon  the  pleadings,  can  not  be  corrected  upon  such  appeal. 
Farmers  d  Merchants  Nat,  Bank  v.  Mosher 724 

36.  A  supplemental  petition  was  filed  by  the  plaintiff  and  a 
copy  thereof  served  on  the  attorney  for  the  defendant  some 
months  prior  to  the  trial  of  the  case.  The  supplemental  pe- 
tition was  stricken  from  the  files  for  the  reason  that  no 
notice  thereof  was  given  the  defendant,  and  the  same  was 
filed  without  leave  of  court.  -Immediately  thereafter  the 
plaintiff  was  given  leave  to  file  her  supplemental  petition. 
Held,  That  this  did  not  constitute  reversible  error.  Died- 
richs  V.  Diedrichs 534 

37.  A  much  stronger  case  i^  necessary  to  warrant  this  court  in 
interfering  with  a  second  verdict  and  Judgment  on  the 
merits  by  reason  of  alleged  error  in  setting  aside  a  prior 
verdict  and  granting  a  new  trial,  than  where  a  motion  for 
a  new  trial  has  been  denied.  Hackney  v.  Raymond  Bros. 
Clarke  Co,. 624 

38.  In  furtherance  of  justice,  where  a  finding  is  set  aside  on 
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appeal  and  the  former  trial  was  unsatisfactory,  instead  of 
entering  or  directing  a  new  decree,  this  court  will  remand 
the  cause  for  further  proceedings.    Faulkner  v.  Simms 299 

39.  Errors  assigned  examined,  and  found  to  furnish  no  sufDcient 
basis  for  a  reversal  of  the  Judgment    Jahnke  v.  State 154 

40.  Action  of  the  trial  court  in  excluding  evidence  In  an  action 
for  libel,  examined  and  approved.  Bee  Publishing  Co.  v. 
Shields 760 

41.  Where  defendant  is  sued  in  the  county  court,  appears,  files  an 
answer,  and  participates  in  the  trial  by  cross-examining 
plaintiff's  witnesses,  he  is  entitled  to  an  appeal  from  a  Judg- 
ment rendered  against  him.    Creighton  v.  Chicago,  R.  I.  d  P. 

R.  Co 466 

Procedure. 

42.  /  district  court  does  not  acquire  Jurisdiction  of  an  appeal 
from  an  order  in  a  probate  proceeding  unless  within  forty 
dajTS  from  the  date  of  the  order  a  transcript  thereof  and  of 
the  proceedings  relative  to  it  is  filed  with  the  district  court 
clerk,  nor  unless  within  thirty  days  from  the  date  of  such 
order  the  bond  upon  appeal,  required  by  the  statute,  has 
been  executed  and  filed.    Jones  v.  Piggott 140 

Transcript, 

43.  Although  the  filing  of  a  duly  authenticated  transcript  is  re- 
quired Jn  order  to  perfect  an  appeal  from  the  county  court  to 
the  district  court,  and  although  the  transcript  filed  for  such 
purpose  is  not  thus  authenticated,  yet,  if  the  parties  proceed 
in  the  district  court  on  the  theory  that  the  appeal  has  been 
perfected,  they  will  not  be  heard  to  question  the  sufficiency 
of  such  transcript  in  this  court.  Coleman  v.  Spearman, 
Bnodgrass  d  Co 28 

Assumpsit.    See  Action,  2. 

Attachment.    See  Chattel  Mortoaoes,  3. 

1.  Where  a  writ  of  attachment  issues  for  the  whole  amount 
claimed  in  several  causes  of  action  included  in  the  same 
petition,  and  afterward,  and  before  trial,  some  of  such 
causes  of  action  are  dismissed  by  the  plaintiff,  a  motion  to 
dissolve  the  attachment,  based  on  such  dismissal,  should  be 
sustained.    First  Nat.  Bank  of  CHreenioood  v.  Ton  Doren 142 

2.  The  filing  of  a  bond  is  not  Jurisdictional  to  the  right  to  have 
an  attachment  issued  against  a  nonresident  defendant  for  a 
debt  not  due.    Outterson  v.  Meyer 767 

Attorney  and  Client.    See  Guardian  and  Ward.    Wftnesses,  12,  13. 
1.  An  attorney  at  law  having  a  lien  on  a  Judgment  may  in- 
tervene In  proceedings  to  revive  such  judgment,  and  is  en- 
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titled  to  a  revivor  thereof  in  his  own  name  to  the  extent  of 
his  lien,    dreek  v.  McDaniel 569 

2.  That  the  court,  in  such  proceedings,  renders  a  Judgment  in 
fttvor  of  the  attorney  and  against  the  judgment  debtor  for 
the  amount  of  the  Hen,  instead  of  entering  an  order  of  re- 
vivor in  the  name  of  the  attorney,  to  that  extent  Is  without 
prejudice  to  the  Judgment  debtor.    Greek  v.  McDaniel 669 

8.  The  commencement  of  proceedings,  of  which  the  Judgment 
debtor  has  notice,  to  enforce  such  lien,  while  a  sufficient 
amount  of  the  Judgment  remains  unpaid  to  cover  it,  is  suffi- 
cient notice  of  the  lien  to  the  Judgment  debtor.  Oreek  v. 
McDaniel 569 

Bankruptcy.    See  Chattel  Mobtoaobq,  4. 

Action, 

1.  An  action  by  a  trustee  in  bankruptcy  to  recover  a  nego- 
tiable promissory  note  from  one  to  whom  it  had  been  trans- 
ferred by  the  bankrupt's  wife  pending  bankruptcy  proceed- 
ings, must  develop  either  fraud  or  an  intended  preference 
to  entitle  plaintiff  to  recover.    Hackney  v.  First  Nat.  Bank 

of   Lincoln 588 

2.  Evidence  held  to  support  the  trial  court's  finding  that  neither 
of  the  above  grounds  of  recovery  are  shown  in  this  case. 
Hackney  v.  First  N<U.  Bank  of  Lincoln 588 

3.  Where  one  creditor  of  a  bankrupt  has  secured  a  preference 
in  the  payment  of  his  claim,  the  trustee  may  recover  the 
property,  or  its  value,  from  such  preferred  creditor,  but  he 
can  not  pursue  the  property  into  the  hands  of  a  third  party, 
who  is  a  bona  fide  purchaser,  or  recover  from  such  third 
party  the  value  of  the  property.    Hackney  v.  First  Nat.  Bank 

of  Lincoln 594 

Evidence, 

4.  A  schedule  of  liabilities  filed  by  the  bankrupt  in  bankruptcy 
proceedings,  is  not  competent  evidence  on  an  issue  between 
the  trustee  and  third  persons  as  to  the  financial  condition  of 
the  bankrupt  three  months  before  such  proceedings  were 
instituted.    Hackney  v.  Raymond  Bros.  Clarke  Co 624 

Notice. 

6.  Whether  a  creditor  had  reasonable  cause  to  believe  his 
debtor  insolvent  within  the  purview  of  section  60  of  the 
bankruptcy  act  is  a  question  of  fact  Hackney  v.  Raymond 
Bros.  Clarke  Co 624 

C  In  determining  this  question,  it  is  not  necessary  to  find  that 
the  creditor  actually  knew  or  believed  that  the  debtor  was 
Insolvent  He  is  chargeable  with  notice  of  such  facts  as  a 
reasonable  inquiry^  in  view  of  the  circumstances  with  re- 
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Preferences. 
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creditor,  or  other  colorable  device  or  transaction  Intended 
to  evade  the  provisions  of  the  bankruptcy  act.  Hackney 
V.  Raymond  Bros,  Clarke  Co * 624 

14.  But  an  absolute  transfer  of  an  account  against  the  Insolvent 
debtor.  In  good  faith,  to  one  who  afterwards  buys  the  latter's 
stock  of  goods  and  obtains  credit  for  such  account  on  the 
purchase  price,  without  any  agreement  or  understanding 
that  such  use  was  to  be  made  thereof,  or  that  the  purchaser 
of  the  account  was  to  be  protected  by  the  creditor  in  any 
way,  does  not  constitute  a  preference  of  the  creditor  to  the 
extent  of  the  money  he  received  on  sale  of  his' claim.  Hack- 
ney V,  Raymond  Bros.  Clarke  Co .* tf24 

15.  In  such  case  the  remedy  Is  against  the  purchaser  of  the 
stock,  who  received  credit  on  the  purchase  price  for  the 
account  so  transferred.  In  case  he  had  reasonable  ground 
to  believe  that  a  preference  was  intended.  Hackney  v.  Ray- 
mond Bros,  Clarke  Co 624 

Banks  and  Banking. 

Checks, 

1.  The  payee  of  a  check  has  a  right  of  action  against  the  drawee 
if  the  latter  has  funds  to  meet  it  when  it  Is  presented.  Falls 
City  State  Bank  v.  Wehrli 75 

2.  ESvldence  held  sufficient  to  sustain  a  finding  that  there  was 
an  agreement  by  the  bank  to  honor  checks  to  be  given  in 
payment  for  a  car-load  of  horses  by  the  drawers.  Falls  City 
State  Bank  v.  Wehrli 75 

8.  An  agreement  to  honor  checks  for  a  car-load  of  horses,  the 
drawee  bank  to  be  secured  by  a  draft  and  bill  of  lading  on 
their  shipment,  held  valid,  and  the  bank  liable  for  the  pay- 
ment of  the  checks,  It  having  sufficient  funds  for  such  pur- 
pose derived  from  the  draft  Falls  City  State  Bank  v. 
Wehrli  : 75 

4.  It  is  no  objection  to  such  an  agreement  that  the  drawers 
were  already  indebted  to  the  bank  on  other  transactions. 
Falls  City  State  Bank  v.  Wehrli 75 

O^cer. 

5.  Where  an  officer  of  a  bank  gives  a  bond  conditioned  that  he 
will  "honestly,  faithfully,  and  efficiently"  perform  his  duties, 
he  and  his'  sureties  are  liable  for  loss  resulting  from  his 
negligence,  even  though  the  directors  may  not  have  used  due 
diligence.     Fiala  v.  Ainsivorth 308 

Bastardy.    See  Constitutional  Law,  3.    Instructions,  4. 

The  amount  which  a  defendant  in  bastardy  proceedings  shall  be 
adjudged  to  pay  is  largely  in  the  discretion  of  the  district 
court,  and  its  award  will  not  be  disturbed  unless  manifestly 
excessive.    Qatzemeyer  v.  Peterson 832 
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BttnaHeial  ▲noeUtioiL    See  Inbubakcol 
Bill  of  BxoeptionB.    See  Appeal  aivd  Bbbob,  1,  3.    Bquttt,  S,  4. 

Bona  Fide  PnrchaMr.    See.  Bankbuftct,  3.    Fkauduixitt  Convet- 
▲NCE8,  2.    Judicial  Sales,  1» 

Beada.    See  Banks  aitd  Banking,  6.    Judgment,  %• 

Burden  of  Ftoof  .    See  Affbal  and  Bbbob,  16.    Mastoi  and  Sebvant, 
1.    Tbial,  1. 

Chattel  Xortgages.    See  Bankbuttot,  11. 

Remedy, 

1.  The  words  "feels  unsafe  and  insecure/'  in  a  chattel  mort- 
gage do  not  mean  that  the  mortgagee  may  exercise  an  ar- 
bitrary discretion  in  the  premises,  but  the  mortgagor  must 
be  about  to  do  or  must  haye  done  some  act  which  tends  to 
impair  the  security  of  the  mortgagee  in  order  that  the  lat- 
ter's  right  to  take  possession  may  become  operative.  New- 
lean  V,  Olsor^  22  Neb.  717.    Allen  v,  Oemy 211 

2.  Where  a  mortgage  by  its  terms  provides  for  a  seisure  of 
the  property  if  it  or  any  part  of  it  Is  disposed  of  or  taken 
out  of  the  county  without  the  mortgagee's  a^pent,  a  sale  in 
the  open  market  of  a  substantial  part  of  the  wheat  covered 
by  the  mortgage,  without  the  mortgagee's  assent,  and  against 
his  express  prohibition,  will  entitle  the  mortgagee  to  recover 
possession  of  enough  of  the  remainder  to  satisfy  his  claim. 
Allen  V,  Cemy 211 

8.  A  mortgagee  of  chattels  does  not  waive  or  lose  bis  lien  by 
causing  an  attachment  to  be  levied  upon  the  mortgaged  prop- 
erty.   First  Nat.  Bank  v,  Johnson 641 

Vaiidity. 

4.  A  chattel  mortgage  executed  and  delivered  more  than  four 
months  prior  to  bankruptcy  of  the  mortgagor,  is  not  void- 
able because  not  recorded  until  a  subsequent  date  within 
such  period  of  four  months.    First  Nat.  Bank  v,  Johnson, . .  641 

6.  A  chattel  mortgage  which  would  be  invalid  as  against  cred- 
itors and  purchasers  in  good  faith  by  reason  of  defective 
description  of  the  property  mortgaged,  may  be  good  as  be- 
tween mortgagor  and  mortgagee,  where  the  property  in  tact 
mortgaged  is  identified.    First  Nat.  Bank  v.  Johnson 641 

6.  Such  a  case  differs  from  one  where  no  specific  chattels  are 
mortgaged,  but  there  is  an  attempt  to  mortgage  a  certain 
number  out  of  a  mass  without  separating  or  identifying 
them.    First  Nat  Bank  v.  Johnson 641 

7.  No  Hen  upon  specific  chattels  is  created  in  a  case  of  the 
latter  sort  until  they  are  separated  or  identified  and  it  is 
agreed  that  the  mortgage  shall  apply  to  them.  First  Nat. 
Bank  v.  Johnson 641 
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GheekB.    See  Banks  and  Banking. 

Cknnmon  Jaw, 

The  term  "common  law  of  England,"  as  used  in  chapter  15a, 
Ck>mplled  Statutes,  refers  to  that  general  system  of  law 
which  prevails  in  England,  and  in  most  of  the  United  States 
by  derivation  from  England,  as  distinguished  from  the 
Roman  or  Civil  law  system.  Hence  the  statute  does  not 
require  adherence  to  the  decisions  of  the  English  common- 
law  courts  prior  to  the  Revolution  in  case  this  court  con- 
siders subsequent  decisions,  either  in  England  or  America, 
better  expositions  of  the  general  principles  of  that  system. 
Willicms  V,  Miles 463 

Condemnation.    See  £hnNVNT  Domain. 

Constitutional  Law.    See  Libel  and  Slandeb,  13,  14. 

1.  It  is  competent  for  the  legislature  to  classify  objects  of 
legislation,  and  if  the  classification  is  reasonable,  and  not 
artificial  or  arbitrary,  it  will  be  upheld  as  a  legitimate  ex- 
ercise of  legislative  power.    Baker  v.  Oillan 36S 

2.  The  act  of  1897  (Session  Laws,  1897,  ch.  67),  entitled  "An 
act  to  provide  for  the  making  of  contracts  in  writing  be- 
tween owners  of  land  and  brokers  or  agents  employed  to 
sell  lands,"  is  not  repugnant  to  the  constitutional  inhibition 
against  special  legislation;  and  every  provision  of  said  act 

is  clearly  expressed  in  its  title.    Baker  v.  Oillan 368 

3.  Chapter  37,  Compiled  Statutes,  held  constitutional  and  valid. 
Oatzemeyer  v.  Peterson 832 

Continuance. 
.  1.  Where  the  affidavit  in  support  of  a  motion  for  a  continuance 
does  not  set  out  the  facts  and  circumstances  to  which  an 
absent  witness  will  testify,  and  especially  where  it  is  not 
shown  that  there  are  no  other  available  witnesses  by  whom 
the  facts  known  to  the  absent  witness  can  be  proved,  the 
continuance  of  the  case  should  be  denied.     Diedrichs  v. 

Diedrichs    534 

> 

2.  If  sufficient  time  is  given  from  denial  of  a  motion  for  a  con- 
tinuance, sought  in  order  to  obtain  a  deposition,  to  enable 
it  to  be  taken  under  ordinary  circumstances,  and  from  the 
showing  made  upon  the  motion  there  is  no  ground  to  be- 
lieve it  can  be  procured  in  any  reasonable  time  if  not  In  that 
allowed,  it  is  not  error  to  deny  the  continuance.  Ckttze- 
meyer  v.  Peterson 832 

Contracts.    See  Mabbiagb.    Municipal  Cobpobationb,  2-6. 

Acceptance  and  Waiver. 
1.  In  an  action  upon  a  contract  for  the  sale  of  chattels,  evi- 
dence by  the  purchaser  that  after  the  delivery  of  the  subject 
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matter  he  inspected,  retained  and  used  it  as  a  whole,  shows 
hoth  an  acceptance  and  a  waiver  of  any  objection  that  the 
quality  was  not  such  as  the  contract  required.  Hazen  v. 
Wilhelmie    - 79 

CanstructUm. 
2.  Where  a  written  contract  requires  extrinsic  evidenoe  to  ex- 
plain its  terms,  the  interpretation  to  be  given  in  view  of 
such  evidence  is  a  question  of  fact    Haskell  v.  Read: 107 

5.  As  a  rule,  courts  will  adopt  the  construction  which  the 
parties  themselves  have  placed  on  a  contract     WilHams 

V,  Auten 26 

4.  In  an  action  for  damages  for  a  breach  of  contract  between 
a  school  district  in  a  metropolitan  city,  and  an  architect, 
for  his  services  for  the  period  of  one  year,  the  contract  will 
be  construed  according  to  the  plain  import  of  its  language, 
viewed  in  the  light  of  the  circumstances  and  the  i^parent 
understanding  of  the  parties  at  the  time  it  was  made. 
School  Diatrict  of  Omaha  v.  McDonald 610 

Damages. 

6.  Where  the  contractile  entire,  is  one  for  personal  services 
only  and  the  breach  of  it  is  total,  the  measure  of  damages 
is  what  the  plaintiff  would  have  earned,  less  what  it  would 
have  cost  him  to  perform  it  according  to  its  terms.  Brodie 
V.  Watkins,  33  Ark.  645;  Wirth  v.  Calhoun,  64  Neb.  316. 
School  District  of  Omaha  v.  McDonald 610 

Public  Policy, 

6.  An  assignment  of  salary  or  fees  of  a  public  officer  to  be 
earned  in  the  future  is  contrary  to  public  policy  and  void. 
First  Nat,  Bank  of  Columbus  v.  State 483 

Reformation. 

7.  A  written  contract  which,  by  mistake  of  the  scrivener,  Calls 
to  conform  to  the  oral  agreement  made  by  the  parties,  will 
be  reformed  if  the  evidence  clearly  shows  what  the  agrees- 
ment  was.    Silhar  v,  Ryder,  63  Wis.  106.    Story  v.  Oammell,  709 

8.  The  rule,  that  the  carelessness  or  negligence  of  a  person  in 
signing  a  written  contract  estops  him  from  afterwards  as- 
serting that  the  writing  does  not  truly  express  the  agree- 
ment of  the  parties,  does  not  apply  in  an  action  for  relief 
on  the  ground  that  the  contract  was  obtained  by  fraud  or 
entered  into  by  mutual  istake.    Story  v,  Oammell. 709 

Conversion. 

If  a  person  tortiously  or  fraudulently  converts  a  chose  in  ac- 
tion belonging  to  another,  he  may  be  compelled  to  respond 
for  its  value  in  a  common  law  action  foi  damages.  Story 
V,    Oammell 709 
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Corporations.    See  Equitt,  1,  2.    Gabnishmeivt. 
Election  of  Officers, 

1.  As  a  general  rule,  the  right  to  vote  pledged  shares  of  stock 
remains  in  the  pledgor  until  foreclosure.    Haskell  v.  Read . .  107 

2.  Whether  less  than  a  majority  of  the  shares  of  stock  in  a 
corporation  having  a  fixed  capital  stock,  divided  into  a  defi- 
nite number  of  shares,  may  hold  a  valid  meeting  and  bind 
the  corporation,  in  the  absence  of  any  rule  upon  the  subject, 
left  undecided.    Haskell  v.  Read 116 

3.  Whatever  may  be  the  rule  in  case  of  stated  meetings,  or 
those  regularly  called  or  convened,  a  minority  of  the  shares, 
after  failure  of  the  stated  meeting  for  election  of  officers, 
can  not  call  a  new  meeting  on  their  own  authority  and  hold 

a  valid  election.    Haskell  v.  Read 115 

4.  The  ofiicers  of  a  corporation,  in  conducting  an  election, 
will  not  look  behind  the  books  of  the  corporation  which 
show  who  are  registered  as  stockholders;  but  a  court  of 
equity  may  do  so,  and  may  enjoin  a  pledgee  from  voting  the 
shares  pledged  in  prejudice  of  the  rights  of  the  pledgor. 
Haskell  v.  Read 107 

6.  A  stockholder  may  maintain  a  suit  to  enjoin  the  holder  of 
shares  issued  in  excess  of  the  amount  authorized  by  the 
articles  of  incorporation,  and  without  consideration,  from 
voting  such  shares  in  prejudice  of  his  rights,  and  to  procure 
cancelation  thereof.    Haskell  v.  Read 107 

6.  Where  a  corporation  has  a  fixed  capital'stock,  divided  into  a 
definite  number  of  shares,  a  majority  of  all  the  shares  is 
necessary  to  a  valid  election  in  the  absence  of  some  rule  to 
the  contrary.    Haskell  v.  Read 107 

7.  It  is  not  necessary  that  a  stockholder  shall  have  paid  for  his 
stock  in  full  to  enable  him  to  vote  all  his  shares  at  an  elec- 
tion.    Haskell  v.  Read 107 

Equity, 

8.  When  an  insolvent  corporation  transfers  all  of  its  assets  to 
a  creditor  in  settlement  of  a  claim  upon  which  the  officers 
of  the  corporation  are  personally  liable,  and  the  transfer  is 
for  that  reason  held  invalid,  the  transferee  holds  the  prop- 
erty in  trust  for  all  creditors  of  the  corporation,  and  is  en- 
titled to  participate  in  the  distribution  of  the  assets. 
National  Wall  Paper  Co.  v.  Columbia  Nat.  Bank 47 

9.  In  an  action  in  equity  against  such  trustee  the  court  will 
distribute  the  assets  to  all  creditors,  parties  to  the  suit,  in 
proportion  to  their  respective  claims.  Merchants'  Nat.  Bank 
of  Omaha  v.  McDonald,  63  Neb.  363,  distinguished.  National 
Wall  Paper  Co.  v.  Columbia  Nat.  Bank 47 

*10.  In  the  absence  of  statutory  authority,  courts  of  equity  dooiot 
58 
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possess  Jurisdiction  over  corporate  bodies  to  the  extent  of, 
on  the  application  of  priyate  parties,  appointing  a  reoelyer, 
sequestrating  the  property  and  business  and  selling  the  same 
through  the  instrumentality  of  such  receiver,  and  thereby 
wind  up  the  affairs  and  terminate  the  business  and  indi- 
rectly dissolve  the  corporation.    Vila  v,  Orand  Island  Eleo-     - 

trie  Light,  Ice  d  Cold  Storage  Oo 233 

Estoppel. 
11.  Whatever  might  be  the  rule  as  to  a  l>ona  fide  purchaser  of 
or  subscriber  for  an  overissue  of  shares,  one  who  procures 
the  overissue  without  consideration,  by  false  representa- 
tlons,  will  not  be  heard  to  assert  that  a  stockholder  who 
voted  therefor,  relying  on  such  representations,  is  estopped 
to  question  the  validity  of  the  shares.    Haskell  v.  Read,,..  107 

Costs.    See  Guabdian  and  Wabd,  3. 

Courts.      See    Equitt,    7.     Judgment,    12.     Jubisdiotion.     New 
Tbial,  1. 

Jurisdiction, 

1.  The  county  court  has  exclusive  original  jurisdiction  of  all 
probate  matters,  and  where  the  relief  sought  by  an  action  is 
such  as  the  county  court,  in  the  exercise  of  Its  probate  juris- 
diction, might  grant,  the  district  court  has  no  original 
jurisdiction.    Reischick  v.  Rieger 348 

2.  On  the  facts  stated,  held,  that  the  district  court  was  with- 
out jurisdiction  to  construe  a  will  and  order  distribution. 
Reischick  v.  Rieger 348 

Supreme  Court  Commissioners. 

3.  Where  opinions  are  prepared  by  commissioners,  they  must 
be  permitted,  necessarily,  to  state  their  reasons  in  their 
own  way,  without  binding  the  court  to  all  that  is  said 
arguendo,  even  though  It  concurs  In  the  conclusions  of  law 

and  express  findings  of  fact    Williams  v,  MUes 479 

Modem  Woodmen  of  America  v.  Colmun €66 

4.  Opinions  expressed  by  the  commissioners  on  matters  not 
essential  to  the  decision,  while  properly  set  forth  to  advise 
counsel  that  their  arguments  in  briefs  or  at  the  hearing 
have  been  duly  considered,  do  not  become  necessarily  the 
law  of  the  case,  and  will  not  preclude  further  Investigation 
of  such  points,  should  they  come  before  the  court  once 
more.    Williams  v.  MUes 479 

Creditors'  Snit.    See  Fraudulent  Ck>NVETANCE8,  6. 

There  are  two  classes  of  creditors'  bills,  one  to  reach  the  equi- 
table assets  or  property  of  the  debtor  on  which  an  execution 
at  law  can  not  be  levied;  the  other  in  aid  of  an  execution 
at  law,  as  to  set  aside  an  Incumbrance  or  a  transfer  of 
property  made  to  defraud  creditors.     In  the  first  class  of 
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cases  the  creditor  must  allege  and  show  that  he  has  ex- 
hausted his  remedy  at  law,  while  in  the  second  it  is  suffi- 
cient to  show  that  his  claim  has  been  reduced  to  Judgment 
and  docketed  in  the  county  where  the  land  lies  which  he 
seeks  to  subject  to  the  payment  of  his  claim.  The  equity 
court  in  such  case  is  merely  lending  Its  assistance  to  the 
legal  tribunal  to  remove  a  fraudulent  obstruction  Interposed 
to  the  execution  of  its  writ    State  Bank  of  Oeresco  v,  Belk, .  517 

Criminal  Law  axkd  Procedure.    See  iNSTSucnoNS,  8,  9. 

Admissions. 

1.  The  conduct  of  the  sheriff,  who,  upon  arresting  one  charged 
with  crime,  immediately  furnishes  him  with  intoxicating 
liquors  and  proceeds  to  question  him  for  the  purpose  of  ob- 
taining evidence  against  him,  is  unjustifiable,  and  evidence 
of  admissions  made  under  such  circumstances  should  be  ex- 
cluded.   McNutt  V.  State 207 

2.  But  the  admission  of  such  evidence  will  not  be  held  preju- 
dicial so  as  to  require  a  reversal  if  there  is  uncontradicted 
evidence  that  the  defendant  afterwards,  when  free  from  the 
influence  of  liquor,  and  without  any  undue  influence  of  any 
kind  being  brought  to  bear  upon  him,  made  the  same  admis- 
sions to  various  other  persons.    McNutt  v.  State 207 

Arrest  of  Judgment. 

3.  A  plea  of  guilty  of  the  acts  alleged  in  an  information  charg- 
ing no  offense  is  not  a  plea  of  guilt  of  the  crime  attempted 
to  be  charged,  and  the  sufficiency  of  the  information  and  the 
authority  and  Jurisdiction  of  the  court  to  pronounce  sentence 
of  imprisonment  may  properly  be  challenged  by  a  motion  in 
arrest  of  judgment.     Smith  v.  State 204 

Bowling  Alley. 

4.  The  running  of  a  bowling  alley  in  connection  with  a  saloon 
or  hotel,  is  in  this  state  a  criminal  offense.  Koepke  v. 
State    152 

Evidence. 

6.  It  is  competent,  in  the  prosecution  of  a  person  for  murder, 
for  the  state  to  prove  prior  attempts  by  the  defendant  to  kill 
the  deceased,  as  tending  to  establish  an  intent  to  kill,  and  - 
plan  and  design  adopted  and  resorted  to  in  the  commission 
of  the  crime.    Jahnke  v.  State 164 

6.  If  upon  trial  of  a  charge  of  murder  evidence  is  introduced 
by  the  state  tending  to  prove  that  the  life  of  deceased  was 
insured  in  favor  of  defendant  as  showing  a  motive  for  the 
alleged  crime,  it  is  error  to  exclude  evidence  tending  to  show 
that  the  policy  of  Insurance  was  of  very  little,  if  any,  value 
and  that  the  defendant  was  aware  of  that  fact  Jahnke  v. 
State    ^.. 181 
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appeal  and  the  former  trial  was  unsatisfactory,  instead  of 
entering  or  directing  a  new  decree,  this  court  will  remand 
the  cause  for  further  proceedings.    Faulkner  v,  8imms 299 

39.  Errors  assigned  examined,  and  found  to  furnish  no  siifflcient 
basis  for  a  reversal  of  the  Judgment    Jahnke  v.  State 154 

40.  Action  of  the  trial  court  in  excluding  evidence  in  an  action 
for  libel,  examined  and  approved.  Bee  Publishing  Co.  v, 
Shielda 750 

41.  Where  defendant  is  sued  in  the  county  court,  appears,  flies  an 
answer,  and  participates  in  the  trial  by  cross-examining 
plaintiff's  witnesses,  he  is  entitled  to  an  appeal  from  a  judg- 
ment rendered  against  him.    Creighton  v,  Chicago,  R.  L  d  P. 

R.  Co 456 

Proccdttrc. 

42.  P  district  court  does  not  acquire  Jurisdiction  of  an  appeal 
from  an  order  in  a  probate  proceeding  unless  within  forty 
days  from  the  date  of  the  order  a  transcript  thereof  and  of 
the  proceedings  relative  to  it  is  filed  with  the  district  court 
clerk,  nor  unless  within  thirty  days  from  the  date  of  such 
order  the  bond  upon  appeal,  required  by  the  statute,  has 
been  executed  and  filed.    Jones  v.  Piggott 140 

Transcript, 

43.  Although  the  filing  of  a  duly  authenticated  transcript  is  re- 
quired Jn  order  to  perfect  an  appeal  from  the  county  court  to 
the  district  court,  and  although  the  transcript  filed  for  such 
purpose  is  not  thus  authenticated,  yet.  if  the  parties  proceed 
in  the  district  court  on  the  theory  that  the  appeal  has  been 
perfected,  they  will  not  be  heard  to  question  the  sufficiency 
of  such  transcript  in  this  court.  Coleman  v.  Spearman, 
Snodgrass  d  Co 28 

Assumpsit.    See  Action.  2. 

Attachment.    See  Chattel  Mortgages,  3. 

1.  Where  a  writ  of  attachment  issues  for  the  whole  amount 
claimed  in  several  causes  of  action  included  in  the  same 
petition,  and  afterward,  and  before  trial,  some  of  such 
causes  of  action  are  dismissed  by  the  plaintiff,  a  motion  to 
dissolve  the  attachment,  based  on  such  dismissal,  should  be 
sustained.    First  Nat.  Bank  of  Greenwood  v.  Yan  Doren, . . .  142 

2.  The  filing  of  a  bond  is  not  Jurisdictional  to  the  right  to  have 
an  attachment  issued  against  a  nonresident  defendant  for  a 
debt  not  due.    Qutterson  v.  Meyer 767 

Attorney  and  Client.    See  Guardian  and  Wabd.    Witnesses,  12,  13. 
].  An  attorney  at  law  having  a  lien  on  a  Judgment  may  in- 
tervene in  proceedings  to  revive  such  Judf^ent,  and  is  eii- 
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titled  to  a  revivor  thereof  in  his  own  name  to  the  extent  of 
his  lien.    Greek  v.  McDaniel 569 

2.  That  the  court,  in  such  proceedings,  renders  a  Judgment  in 
favor  of  the  attorney  and  against  the  Judgment  debtor  for 
the  amount  of  the  lien,  instead  of  entering  an  order  of  re- 
vivor in  the  name  of  the  attorney,  to  that  extent  is  without 
prejudice  to  the  Judgment  debtor.    Oreek  v.  McDaniel 569 

8.  The  commencement  of  proceedings,  of  which  the  Judgment 
debtor  has  notice,  to  enforce  such  lien,  while  a  sufficient 
amount  of  the  Judgment  remains  unpaid  to  cover  it,  is  suffi- 
cient notice  of  the  lien  to  the  Judgment  debtor.  Oreek  v. 
McDaniel    569 

Bankruptcy.    See  Chattel  Mobtoaobi^,  4. 

Action. 
1»  An  action  by  a  trustee  in  bankruptcy  to  recover  a  nego- 
tiable promissory  note  from  one  to  whom  it  had  been  trans- 
ferred by  the  bankrupt's  wife  pending  bankruptcy  proceed- 
ings, must  develop  either  fraud  or  an  intended  preference 
to  entitle  plaintiff  to  recover.  Hackney  v.  First  Nat.  Bank 
of  Lincoln 588 

2.  Bvidence  ?ield  to  support  the  trial  court's  finding  that  neither 
of  the  above  grounds  of  recovery  are  shown  in  this  case. 
Hackney  v.  First  Nat.  Bank  of  Lincoln 588 

3.  Where  one  creditor  of  a  bankrupt  has  secured  a  preference 
in  the  payment  of  his  claim,  the  trustee  may  recover  the 
property,  or  its  value,  from  such  preferred  creditor,  but  he 
can  not  pursue  the  property  into  the  hands  of  a  third  party, 
who  is  a  bona  fl4e  purchaser,  or  recover  from  such  third 
party  the  value  of  the  property.    Hackney  v.  First  Nat.  Bank 

of  Lincoln 694 

Evidence. 

4.  A  schedule  of  liabilities  filed  by  the  bankrupt  in  bankruptcy 
proceedings,  is  not  competent  evidence  on  an  issue  between 
the  trustee  and  third  persons  as  to  the  financial  condition  of 
the  bankrupt  three  months  before  such  proceedings  were 
instituted.    Hackney  v.  Raymond  Bros.  Clarke  Co 624 

Notice. 

6.  Whether  a  creditor  had  reasonable  cause  to  believe  his 
debtor  insolvent  within  the  purview  of  section  60  of  the 
bankruptcy  act  is  a  question  of  fact  Hackney  v.  Raymond 
Bros.  Clarke  Co 624 

$.  In  determining  this  question,  it  is  not  necessary  to  find  that 
the  creditor  actually  knew  or  believed  that  the  debtor  was 
insolvent  He  is  chargeable  with  notice  of  such  facts  as  a 
;rea8onable  in^Luiry,  In  view  of  the  circumstances  with  re- 
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sped  to  the  debtor's  condition  which  were  brought  home  to 
him,  might  fairly  be  expected  to  disclose.  Haclcnejf  v,  Raih 
mond  Broa,  Clarke  Co ^J^ 

7.  But  a  mere  knowledge  that  the  debtor  has  other  liabilities, 
or  of  circumstances  which  could  operate  no  further  than  to 
create  a  suspicion  of  possible  insolvency,  will  not  neces- 
sarily suffice.    Hackney  v.  Raymond  Bros.  Clarke  Co 624 

8.  If  the  creditor  has  reasonable  ground  to  believe  that  the 
debtor  is  insolvent,  and  the  obvious  effect  of  receipt  of  the 
money  under  those  circumstances  is  to  give  him  an  ad- 
vantage over  other  creditors,  he  is  chargeable  with  notice  of 
intent  to  prefer.    Hackney  v.  Raymond  Bros.  Clarke  Co 624 

Preferences, 

9.  A  creditor  of  a  bankrupt'  can  not  escape  the  consequences 
of  the  bankruptcy  act  regarding  unlawful  preferences  by 
assigning  his  account  to  a  purchaser  of  the  property  of  the 
bankrupt  under  an  arrangement  whereby  such  purchaser 
offers  to  assume  the  liability,  and  satisfy  such  account  con- 
tingent upon  the  purchase  of  the  bankrupt's  property,  and 
where  in  the  sale  of  such  bankrupt's  property,  as  a  part  of 
the  consideration^  such  purchaser  agrees  to  and  assumes 
such  liability,  and  reserve  from  the  purchase  price  an 
amount  sufficient  to  satisfy  the  same.  Hackney  v.  Ray- 
mxmd  Broi.  Clarke  Co • .  • . .  633 

10.  In  such  a  case  the  legal  effect  of  the  transaction  is  to  ap- 
propriate out  of  the  assets  of  the  bankrupt  the  amount  re- 
quired and  used  in  the  satisfaction  of  such  claim  by  the 
purchaser  assuming  the  liability,  and  other  essential  ele- 
ments not  being  lacking,  an  unlawful  preference  in  favor  of 
such  creditCMT  results  therefrom.  Hackney  v,  Raymond  Bros. 
Clarke  Co 633 

11.  If  a  chattel  mortgage  is  executed  more  than  four  months 
before  bankruptcy,  which  creates  no  lien  on  specific  chattels, 
and  afterwards,  within  the  four  months,  while  the  mortgagor 
is  insolvent,  he  separates  or  identifies  certain  chattels  and 
agrees  that  the  mortgage  shall  apply  to  them,  the  lien  is 
created  then  for  the  first  time,  and  constitutes  a  prefer- 

-ence  within  the  meaning  of  section  60  of  the  bankruptcy 
act  First  Nat  Bank  v.  Johnson 641 

12.  The  trustee  in  bankruptcy  may  recover  money  paid  by  the 
bankrupt  as  a  preference,  only  when  the  person  receiving 
it  had  reasonable  ground  to  believe  that  a  preference  was 
intended.    Hackney  v.  Raymond  Bros,  Clarke  Co 624 

13.  A  creditor  will  not  be  permitted  to  obtain  a  preference  in- 
directly by  transfer  of  his  account,  procuring  a  third 
party  to  loan  money  to  the  debtor  for  payment  of  such 
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creditor,  or  other  colorable  device  or  transaction  intended 
to  evade  the  provisions  of  the  bankruptcy  act.  Hackney 
V.  Raymond  Bros.  Clarke  Co 624 

14.  But  an  absolute  transfer  of  an  account  against  the  Insolvent 
debtor,  In  good  faith,  to  one  who  afterwards  buys  the  latter's 
stock  of  goods  and  obtains  credit  for  such  account  on  the 
purchase  price,  without  any  agreement  or  understanding 
that  such  use  was  to  be  made  thereof,  or  that  the  purchaser 
of  the  account  was  to  be  protected  by  the  creditor  In  any 
way,  does  not  constitute  a  preference  of  the  creditor  to  the 
extent  of  the  money  he  received  on  sale  of  hls^  claim.  Hack- 
ney V,  Raymond  Bros.  Clarke  Co 624 

15.  In  such  case  the  remedy  is  against  the  purchaser  of  the 
stock,  'who  received  credit  on  the  purchase  price  for  the 
account  so  transferred,  In  case  he  had  reasonable  ground 
to  believe  that  a  preference  was  Intended.  Hackney  v,  Ray- 
mond Bros.  Clarke  Co 624 

Banks  and  Banking. 

Checks. 

1.  The  payee  of  a  check  has  a  right  of  action  against  the  drawee 
If  the  latter  has  funds  to  meet  It  when  It  Is  presented.  Falls 
City  State  Bank  v.  Wehrli 75 

2.  Evidence  held  sufficient  to  sustain  a  finding  that  there  was 
an  agreement  by  the  bank  to  honor  checks  to  be  given  in 
payment  for  a  car-load  of  horses  by  the  drawers.  Falls  City 
State  Bank  v.  Wehrli 75 

3.  An  agreement  to  honor  checks  for  a  car-load  of  horses,  the 
drawee  bank  to  be  secured  by  a  draft  and  bill  of  lading  on 
their  shipment,  held  valid,  and  the  bank  liable  for  the  pay- 
ment of  the  checks,  it  having  sufficient  funds  for  such  pur- 
pose derived  from  the  draft  Falls  City  State  Bank  v. 
Wehrli  ; 75 

4.  It  is  no  objection  to  such  an  agreement  that  the  drawers 
were  already  indebted  to  the  bank  on  other  transactions. 
FalU  City  State  Bank  v.  Wehrli 75 

Officer. 

5.  Where  an  officer  of  a  bank  gives  a  bond  conditioned  that  he 
will  "honestly,  faithfully,  and  efficiently"  perform  his  duties, 
he  and  his'  sureties  are  liable  for  loss  resulting  from  his 
negligence,  even  though  the  directors  may  not  have  used  due 
diligence.     Fiala  v.  Ainsworth 308 

Bastardy.    See  Constitutional  Law,  3.    Instructions,  4. 

The  amount  which  a  defendant  in  bastardy  proceedings  shall  be 
adjudged  to  pay  is  largely  In  the  discretion  of  the  district 
court,  and  its  award  will  not  be  disturbed  unless  manifestly 
excessive.    Qatzemeyer  v.  Peterson 832 
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BMMflcial  ▲noeUtion.    See  Iksubakcol 

Bill  of  BxoeptionB.    See  Appeal  and  Bbmb,  1,  %,    BSquttt,  S,  4. 

Bona  Fide  PorcluuMr.    See.  Bankbuptct,  3.    Fkauduubnt  €k>ifVBT- 
AifCES,  2.    Judicial  Sales,  1» 

aMid&    See  Banks  aitd  Banking,  6.    Jddomknt,  t. 

Burden  of  Ftoof  •    See  Affbal  and  Bbbob,  16.    Mastoi  and  Skbvant, 
1.    Tbial^  1. 

Chattel  Xortgages.    See  Bankbuttot,  11. 

Remedy, 
X.  The  words  "feels  unsafe  and  insecure/'  in  a  chattel  mort- 
gage do  not  mean  that  the  mortgagee  may  exercise  an  ar- 
bitrary discretion  in  the  premises,  but  the  mortgagor  must 
be  about  to  do  or  must  have  done  some  act  which  tends  to 
impair  the  security  of  the  mortgagee  in  order  that  the  hit- 
ter's right  to  take  possession  may  become  operatiye.  New- 
lean  V.  Olson,  22  Neb.  717.    Allen  v.  Cemy 211 

2.  Where  a  mortgage  by  its  terms  proyides  for  a  seizure  of 
the  property  if  it  or  any  part  of  it  is  disposed  of  or  taken 
out  of  the  county  without  the  mortgagee's  ayent,  a  sale  in 
the  open  market  of  a  substantial  part  of  the  wheat  corered 
by  the  mortgage,  without  the  mortgagee's  assent,  and  against 
his  express  prohibition,  will  entitle  the  mortgagee  to  recover 
possession  of  enough  of  the  remainder  to  satisfy  his  claim. 
Allen  V,  Cemy 211 

8.  A  mortgagee  of  chattels  does  not  waive  or  lose  bis  lien  by 
causing  an  attachment  to  be  levied  upon  the  mortgaged  pn^ 
erty.    First  Ifat,  Bank  v.  Johnson 641 

Yalidity, 

4.  A  chattel  mortgage  executed  and  delivered  more  than  four 
months  prior  to  bankruptcy  of  the  mortgagor,  is  not  void- 
able because  not  recorded  until  a  subsequent  date  within 
such  period  of  four  months.    First  Nat.  Bank  v.  Johnson. . .  641 

6.  A  chattel  mortgage  which  would  be  invalid  as  against  cred- 
itors and  purchasers  in  good  faith  by  reason  of  defective 
description  of  the  property  mortgaged,  may  be  good  as  be- 
tween mortgagor  and  mortgagee,  where  the  property  in  fact 
mortgaged  is  identified.    First  Nat.  Bank  v.  Johnson 641 

6.  Such  a  case  differs  from  one  where  no  specific  chattels  are 
mortgaged,  but  there  is  an  attempt  to  mortgage  a  certain 
number  out  of  a  mass  without  separating  or  identifying 
them.    First  Nat.  Bank  V.  Johnson 641 

7.  No  lien  upon  specific  chattels  is  created  in  a  case  of  the 
latter  sort  until  they  are  separated  or  Identified  and  it  is 
agreed  that  the  mortgage  shall  apply  to  them.  First  Nat, 
Bank  v.  Johnson 641 
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Ghttcks.    See  Banks  and  Banking. 

Conmion  Law. 

The  term  "common  law  of  England/'  as  used  in  chapter  15o, 
Ck>mpiled  Statutes,  refers  to  that  general  system  of  law 
which  prevails  in  England,  and  in  most  of  the  United  States 
by  derivation  from  England,  as  distinguished  from  the 
Roman  or  CIyII  law  system.  Hence  the  statute  does  not 
require  adherence  to  the  decisions  of  the  English  common- 
law  courts  prior  to  the  Revolution  in  case  this  court  con- 
siders subsequent  decisions,  either  in  England  or  America, 
better  expositions  of  the  general  principles  of  that  system. 
WillUms  V.  Miles 463 

Condemnation.    See  ESmtnsnt  Domain. 

Ckmstitutional  Law.    See  LmsL  and  Slandeb,  13,  14. 

1.  It  is  competent  for  the  legislature  to  classify  objects  of 
legislation,  and  If  the  classification  is  reasonable,  and  not 
artificial  or  arbitrary,  it  will  be  upheld  as  a  legitimate  ex- 
ercise of  legislative  power.    Baker  v.  Oillan 36S 

2.  The  act  of  1897  (Session  Laws,  1897,  ch.  57),  entitled  "An 
act  to  provide  for  the  making  of  contracts  in  writing  be- 
tween owners  of  land  and  brokers  or  agents  employed  to 
sell  lands/'  is  not  repugnant  to  the  constitutional  inhibition 
against  special  legislation;  and  every  provision  of  said  act 

is  clearly  expressed  in  its  title.    Baker  v.  Oillan 368 

8.  Chapter  37,  Ck)mpiled  Statutes,  held  constitutional  and  valid. 
Qatzemeyer  v,  Peterson 832 

Continaance. 

1.  Where  the  affidavit  In  support  of  a  motion  for  a  continuance 
does  not  set  out  the  facts  and  circumstances  to  which  an 
absent  witness  will  testify,  and  especially  where  it  is  not 
shown  that  there  are  no  other  available  witnesses  by  whom 
the  facts  known  to  the  absent  witness  can  be  proved,  the 
continuance  of  the  case  should  be  denied.     Diedrichs  v. 

Diedrichs    634 

> 

2.  If  sufficient  time  i9  given  from  denial  of  a  motion  for  a  con- 
tinuance, sought  in  order  to  obtain  a  deposition,  to  enable 
it  to  be  taken  under  ordinary  circumstances,  and  from  the 
showing  made  upon  the  motion  there  Is  no  ground  to  be- 
lieve it  can  be  procured  In  any  reasonable  time  if  not  In  that 
allowed,  it  is  not  error  to  deny  the  continuance.  Oatze- 
meyer  v.  Peterson 832 

OontractB.    See  Mabbiagb.    Municipal  Cobpobationb,  2-6. 

Acceptance  and  Waiver, 
1.  In  an  action  upon  a  contract  for  the  sale  of  chattels,  evi- 
dence by  the  purchaser  that  after  the  delivery  of  the  subject 
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matter  he  inspected,  retained  and  used  it  as  a  whole,  shows 
hoth  an  acceptance  and  a  waiver  of  any  objection  that  the 
quality  was  not  such  as  the  contract  required.  Hazen  v. 
WUheJmie    79 

Construction, 
2.  Where  a  written  contract  requires  extrinsic  evidence  to  ex- 
plain its  terms,  the  interpretation  to  be  given  in  view  of 
such  evidence  is  a  question  of  fact    Haskell  v.  Read: 107 

5.  As  a  rule,  courts  will  adopt  the  construction  which  the 
parties  themselves  have  placed  on  a  contract     Williams 

V.  Auten 26 

4.  In  an  action  for  damages  for  a  breach  of  contract  between 
a  school  district  in  a  metropolitan  city,  and  an  architect, 
for  his  services  for  the  period  of  one  year,  the  contract  will 
be  construed  according  to  the  plain  import  of  Its  language, 
viewed  in  the  light  of  the  circumstances  and  the  apparent 
understanding  of  the  parties  at  the  time  it  was  made. 
School  District  of  OnuOia  v.  McDonald 610 

Damages, 

6.  Where  the  contract-  is  entire,  is  one  for  personal  services 
only  and  the  breach  of  it  is  total,  the  measure  of  damages 
is  what  the  plaintilf  would  have  earned,  less  what  it  would 
have  cost  him  to  perform  it  according  to  its  terms.  Brodie 
V.  Watkins,  33  Ark.  645;  Wirth  v.  Calhoun,  64  Neb.  316. 
School  District  of  Omaha  v.  McDonald 610 

Public  Policy. 

6.  An  assignment  of  salary  or  fees  of  a  public  officer  to  be 
earned  in  the  future  is  contrary  to  public  policy  and  void. 
First  Nat,  Bank  of  Columbus  v.  State 48S 

Reformation. 

7.  A  written  contract  which,  by  mistake  of  the  scrivener,  fails 
to  conform  to  the  oral  agreement  made  by  the  parties,  will 
be  reformed  if  the  evidence  clearly  shows  what  the  agree- 
ment was.    Silbar  v.  Ryder,  63  Wis.  106.    Story  v.  Oammell,  709 

8.  The  rule,  that  the  carelessness  or  negligence  of  a  person  in 
signing  a  written  contract  estops  him  from  afterwards  as- 
serting that  the  writing  does  not  truly  express  the  agree- 
ment of  the  parties,  does  not  apply  in  an  action  for  relief 
on  the  ground  that  the  contract  was  obtained  by  fraud  or 
entered  into  by  mutual  istake.    Story  v.  Oammell 709 

Conversion. 

If  a  person  tortiously  or  fraudulently  converts  a  chose  In  ac- 
tion belonging  to  another,  he  may  be  compelled  to  respond 
for  its  value  in  a  common  law  action  foi  damages.  Story 
V.    Oammell .709 
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Corporations.    See  Equity,  1,  2.    Garnishment. 
Election  of  Officers. 

1.  As  a  general  rule,  the  right  to  vote  pledged  shares  of  stock 
remains  in  the  pledgor  until  foreclosure.    Haskell  v.  Read . .  107 

2.  Whether  less  than  a  majority  of  the  shares  of  stock  in  a 
corporation  having  a  fixed  capital  stock,  divided  into  a  defi- 
nite number  of  shares,  may  hold  a  valid  meeting  and  bind 
the  corporation,  in  the  absence  of  any  rule  upon  the  subject, 
left  undecided.    Haskell  v.  Read 115 

3.  Whatever  may  be  the  rule  in  case  of  stated  meetings,  or 
those  regularly  called  or  convened,  a  minority  of  the  shares, 
after  failure  of  the  stated  meeting  for  election  of  officers, 
can  not  call  a  new  meeting  on  their  own  authority  and  hold 

a  valid  election.    Haskell  v.  Read 115 

4.  The  officers  of  a  corporation,  in  conducting  an  election, 
will  not  look  behind  the  books  of  the  corporation  which 
show  who  are  registered  as  stockholders;  but  a  court  of 
equity  may  do  so,  and  may  enjoin  a  pledgee  from  voting  the 
shares  pledged  in  prejudice  of  the  rights  of  the  pledgor. 
Haskell  v.  Read 107 

6.  A  stockholder  may  maintain  a  suit  to  enjoin  the  holder  of 
shares  issued  in  excess  of  the  amount  authorized  by  the 
articles  of  incorporation,  and  without  consideration,  from 
voting  such  shares  in  prejudice  of  his  rights,  and  to  procure 
cancelation  thereof.    Haskell  v.  Read 107 

6.  Where  a  corporation  has  a  fixed  capital 'stock,  divided  into  a 
definite  number  of  shares,  a  majority  of  all  the  shares  is 
necessary  to  a  valid  election  in  the  absence  of  some  rule  to 
the  contrary.    Haskell  v.  Read 107 

7.  It  is  not  necessary  that  a  stockholder  shall  have  paid  for  his 
stock  in  full  to  enable  him  to  vote  all  his  shares  at  an  elec- 
tion.    Haskell  v.  Read 107 

Equity. 

8.  When  an  insolvent  corporation  transfers  all  of  its  assets  to 
a  creditor  in  settlement  of  a  claim  upon  which  the  officers 
of  the  corporation  are  personally  liable,  and  the  transfer  is 
for  that  reason  held  invalid,  the  transferee  holds  the  prop- 
erty In  trust  for  all  creditors  of  the  corporation,  and  is  en- 
titled to  participate  in  the  distribution  of  the  assets. 
National  Wall  Paper  Co.  v.  Columbia  Nat.  Bank 47 

9.  In  an  action  in  equity  against  such  trustee  the  court  will 
distribute  the  assets  to  all  creditors,  parties  to  the  suit,  in 
proportion  to  their  respective  claims.  Merchants*  Nat.  Bank 
of  Omaha  v.  McDonald,  63  Neb.  363,  distinguished.  National 
Wall  Paper  Co.  v.  Columbia  Nat.  Bank 47 

"10.  In  the  absence  of  statutory  authority,  courts  of  equity  do  -not 
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possess  Jurisdiction  over  corporate  bodies  to  the  extent  of, 
on  the  application  of  private  parties,  appointing:  a  receiver, 
sequestrating  the  property  and  business  and  selling  the  same 
through  the  instrumentality  of  such  receiver,  and  thereby 
wind  up  the  affairs  and  terminate  the  business  and  indi- 
rectly dissolve  the  corporation.    Vila  v.  Grand  Itland  Eleo-     - 

trie  Light,  Ice  d  Cold  Storage  Oo 233 

J?»toppel. 
11.  Whatever  might  be  the  rule  as  to  a  bona  fide  purchaser  of 
or  subscriber  for  an  overissue  of  shares,  one  who  procures 
the  overissue  without  consideration,  by  false  representar 
tlons,  will  not  be  heard  to  aasert  that  a  stockholder  who 
voted  therefor,  relying  on  such  representations.  Is  estopped 
to  question  the  validity  of  the  shares.    HoMkell  v.  Read....  107 

Costs.    See  Guardian  and  Wabd,  3. 

Courts.      See    Equitt,    7.     Judgment,    12.      Jubisdiotion.     Nkw 
Tbiajl,  1. 

Jurisdiction. 

1.  The  county  court  has  exclusive  original  Jurisdiction  of  all 
probate  matters,  and  where  the  relief  sought  by  an  action  is 
such  as  the  county  court,  in  the  exercise  of  Its  probate  Juris- 
diction, might  grant,  the  district  court  has  no  orlglnid 
Jurisdiction.    Reischick  v.  Rieger 348 

2.  On  the  facts  stated,  held,  that  the  district  court  was  with- 
out Jurisdiction  to  construe  a  will  and  order  distribution. 
Reischick  V,  Rieger 348 

Supreme  Court  Commissioners. 

3.  Where  opinions  are  prepared  by  commissioners,  they  must 
be  permitted,  necessarily,  to  state  their  reasons  In  their 
own  way,  without  binding  the  court  to  all  that  Is  said 
arguendo,  even  though  It  concurs  In  the  conclusions  of  law 

and  express  findings  of  fact    Williams  v,  MUes 479 

Modem  Woodmen  of  America  v.  Colman 666 

4.  Opinions  expressed  by  the  commissioners  on  matters  not 
essential  to  the  decision,  while  properly  set  forth  to  advise 
counsel  that  their  arguments  In  briefs  or  at  the  hearing 
have  been  duly  considered,  do  not  become  necessarily  the 
law  of  the  case,  and  will  not  preclude  further  Investigation 
of  such  points,  should  they  come  before  the  court  once 
more.    Williams  v.  Miles 479 

Creditors'  Suit.    See  Fraudulent  Ck>NVETANGBB,  6. 

There  are  two  classes  of  creditors'  bills,  one  to  reach  the  equi- 
table assets  or  property  of  the  debtor  on  which  an  execution 
at  law  can  not  be  levied;  the  other  In  aid  of  an  execution 
at  law,  as  to  set  aside  an  Incumbrance  or  a  transfer  of 
property  made  to  defraud  creditors.    In  the  first  class  of 
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cases  the  creditor  must  allege  and  show  that  he  has  ex- 
hausted his  remedy  at  law,  while  in  the  second  it  is  suffi- 
cient to  show  that  his  claim  has  been  reduced  to  Judgment 
and  docketed  in  the  county  where  the  land  lies  which  he 
seeks  to  subject  to  the  payment  of  his  claim.  The  equity 
court  in  such  case  Is  merely  lending  its  assistance  to  the 
legal  tribunal  to  remove  a  fraudulent  obstruction  interposed 
to  the  execution  of  its  writ    State  Bank  of  Ceresco  v.  Belk. .  617 

Criminal  Law  and  Procedure.    See  Instbuotions,  8,  9. 

Admissions. 

1.  The  conduct  of  the  sheriff,  who,  upon  arresting  one  charged 
with  crime,  immediately  furnishes  him  with  intoxicating 
liquors  and  proceeds  to  question  him  for  the  purpose  of  ob- 
taining evidence  against  him,  is  unjustifiable,  and  evidence 
of  admissions  made  under  such  circumstances  should  be  ex- 
cluded.   McNutt  V.  State 207 

2.  But  the  admission  of  such  evidence  will  not  be  held  preju- 
dicial so  as  to  require  a  reversal  if  there  is  uncontradicted 
evidence  that  the  defendant  afterwards,  when  free  from  the 
influence  of  liquor,  and  without  any  undue  influence  of  any 
kind  being  brought  to  bear  upon  him,  made  the  same  admis- 
sions to  various  other  persons.    McNutt  v.  State 207 

Arrest  of  Judgment. 

3.  A  plea  of  guilty  of  the  acts  alleged  in  an  information  charg- 
ing no  offense  is  not  a  plea  of  guilt  of  the  crime  attempted 
to  be  charged,  and  the  sufficiency  of  the  information  and  the 
authority  and  Jurisdiction  of  the  court  to  pronounce  sentence 
of  imprisonment  may  properly  be  challenged  by  a  motion  in 
arrest  of  Judgment.    Smith  v.  State 204 

Bowling  Alley. 

4.  The  running  of  a  bowling  alley  in  connection  with  a  saloon 
or  hotel,  is  in  this  state  a  criminal  offense.  Koepke  v. 
State    152 

Evidence. 

6.  It  is  competent,  in  the  prosecution  of  a  person  for  murder, 
for  the  state  to  prove  prior  attempts  by  the  defendant  to  kill 
the  deceased,  as  tending  to  establish  an  intent  to  kill,  and  - 
plan  and  design  adopted  and  resorted  to  in  the  commission 
of  the  crime.    Jahnke  v.  State 164 

6.  If  upon  trial  of  a  charge  of  murder  evidence  is  introduced 
by  the  state  tending  to  prove  that  the  life  of  deceased  was 
insured  in  favor  of  defendant  as  showing  a  motive  for  the 
alleged  crime,  it  is  error  to  exclude  evidence  tending  to  show 
that  the  policy  of  insurance  was  of  very  little,  if  any,  value 
and  that  the  defendant  was  aware  of  that  fact  Jahnke  v. 
State    ^.. 181 
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7.  Evidence  found  sufficient  to  support  the  allegation  of  the 
ownership  of  the  building  burglarized  and  property  stolen. 
McNutt  V.  State 207 

Information. 

8.  In  charging  the  statutory  crime  defined  by  section  49  of  the 
Criminal  Code,  it  is  essential  to  aver  in  apt  terms  an  at- 
tempt by  the  accused  to  commit  one  of  the  felonies  enume- 
rated by  alleging  the  overt  act  or  acts  constituting  such  at- 
tempt, and  in  the  absence  of  such  allegations  an  information 
by  which  it  is  sought  to  charge  an  offense  under  said  section 
is  fatally  defective,  and  will  not  support  a  sentence  of  im- 
prisonment for  a  violation  of  the  provisions  thereof.    Bmiih 

V.  State 204 

9.  An  allegation  of  an  unlawful  entering  of  a  building  with 
intent  to  commit  one  of  the  crimes  enumerated  in  said  sec- 
tion is  not  sufficient  to  charge  a  crime  as  therein  defined. 
Smith  V.  State 204 

10.  In  an  information  for  burglary,  a  drug  store  is  properly  de- 
scribed as  "a  store  house,  commonly  called  a  drug  store." 
McNutt  V.  State ...•.  207 

Jury. 

11.  Where,  on  a  challenge  of  a  proposed  Juror  for  cause  on  the 
ground  that  he  has  formed  or  expressed  an  opinion  con- 
cerning the  guilt  or  innocence  of  the  defendant,  it  appears 
that  such  opinion  is  not  unqualified  and  is  formed  from  read- 
ing newspaper  accounts  of  the  transaction,  or  from  com- 
mon talk  or  rumor  regarding  the  same,  and  that  notwith- 
standing such  opinion  the  juror  Is  unbiased,  and  can  im- 
partially hear  and  consider  the  evidence  and  arrive  at  a 
verdict  solely  with  reference  thereto  and  the  instructions 
of  the  court,  uninfluenced  by  anything  heard  or  read  prior 
to  the  trial,  the  court  may  admit  such  person  to  sit  in  the 
trial  of  the  case  as  a  qualified  Juror.    Jahnke  v.  State 154 

12.  An  exception  by  the  defendant  to  a  ruling  of  the  trial  court 
on  a  challenge  for  cause  in  a  felony  case,  is  not  properly  pre- 
sented for  consideration  on  review,  where  the  Juror  is  after- 
wards excused,  and  the  record  does  not  show  the  exhaustion 
of  all  his  peremptory  challenges,  and  that  the  proposed 
Juror  to  whom  the  exception  relates  was  excused  by  him  in 
the  exercise  of  his  right  of  peremptory  challenges.    Jahnke 

V.  State. T 154 

Preliminary  Examination. 

13.  In  a  prosecution  by  information  for  a  felony,  in  the  absence 
of  his  waiver  of  a  right  to  a  preliminary  examination,  a 
defendant  can  not  be  put  upon  trial  for  the  crime  charged 
over  his  objections,  until  such  preliminary  hearing  Is  ao- 
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corded  him,  and  he  is  held  by  the  examining  magistrate  to 
await  a  trial  in  the  district  court    Jahnke  v.  State 154 

14.  By  the  interposition  of  a  plea  in  abatement  after  the  filing 
of  an  information  against  one  accused  of  a  felony  the  ques- 
tion may  properly 'be  determined  as  to  whether  a  preliminary 
examination  has  been  had  or  waived.    Jahnke  v.  State 154 

15.  The  statute  providing  for  preliminary  examinations  con- 
templates that  before  a  person  can  be  proceeded  against  by 
information,  he  must  be  brought  before  an  examining 
magistrate,  charged  with  the  commission  of  a  crime,  and 
that  the  magistrate  shall  proceed  to  hear  the  complaint,  ex- 
amine such  witnesses  as  are  produced  in  support  thereof  or 
to  controvert  the  same,  and  then  exercise  judgment  or  discre- 
tion of  a  Judicial  character  in  determining  from  the  evidence 
adduced  whether  the  accused  should  be  held  to  appear  for 
trial  in  the  district  court,  or  should  be  discharged  for  want 
of  probable  cause,  or  because  it  is  not  made  to  appear  that  a 
crime  has  been  committed.    Jahnke  v.  State 154 

16.  When  the  quantity  or  sufficiency  of  the  evidence  to  Justify 
the  holding  of  a  person  to  answer  for  a  crime  in  the  dis- 
trict court  is  called  in  question  by  a  plea  in  abatement,  and 
it  appears  that  there  has  been  a  preliminary  hearing  in 
form  and  substance,  and  that  evidence  has  been  introduced 
in  support  of  the  complaint  such  as  to  invoke  an  honest  ex- 
ercise of  Judgment  or  discretion  in  the  weighing  of  such  evi- 
dence and  in  reaching  a  conclusion  as  to  the  order  or  Judg- 
ment to  be  entered,  and  from  which  a  fair  legal  deduction 
may  be  reached  that  a  crime  has  been  committed,  and  there 
is  testimony  tending  to  show  that  the  accused  committed 
the  offense  and  he  is  held  to  await  trial  in  the  district  court, 
a  preliminary  examination  has  been  had  within  the  mean- 
ing of  the  statute  and  the  plea  in  abatement  would  be  un- 
availing.   Jahnke  v.  State 154 

17.  Heldf  That  a  preliminary  examination  within  the  meaning 
of  the  statute  had  been  accorded  the  defendant  in  the  case 
at  bar,  and  that  the  trial  court  properly  sustained  a  demur- 
rer to  his  plea  in  abatement  alleging  that  no  such  examin- 
ation had  been  had.    Jahnk^  v.  State 154 

Principals, 

18.  Under  the  Criminal  Code  of  this  state  the  law  does  not  dis- 
tinguish between  principals  in  the  first  and  second  degrees. 
Jahnke  v.  State 154 

19.  Where  a  person  accused  of  the  commission  of  a  felonious 
homicide  is  present  at  the  time,  aiding,  abetting,  and  assist- 
ing or  counseling  and  procuring  its  commission,  and  a  felony 
is  committed,  then  he  is  guilty  in  the  same  degree  and  to 
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the  same  extent  as  though  he  had  performed  the  act  caus- 
ing death.    Jahnke  v.  Btate IM 

Proof. 
20.  In  a  prosecution  for  burglary  and  larceny,  the  proof  must 
agree  with  the  allegations  of  the  Information  in  the  descrip- 
tion of  the  property,  but  when  the  property  stolen  is  de- 
scribed in  the  information  as  "one  Elgin  gold  watch"  and 
thirty-two  gold  watch  chains/'  the  verdict  will  not  be  set 
aside  as  unsupported  by  the  evidence  because  no  witness 
testified  that  the  articles  were  gold,  if  the  articles  are  pro- 
duced and  offered  in  evidence  at  the  trial,  and  there  is  noth- 
ing in  the  record  to  show  that  the  jury  could  not  determine 
the  truth  of  the  allegation  from  an  inspection  of  the 
articles.     McNutt  v.  State 207 

Damagies.  See  Contracts,  6.  Eminent  Domain.  Libel  and 
Slander,  2,  3.  Malpbacticb,  2,  4. 
Where  plaintiff,  an  electric  lineman  of  33  years  of  age,  earning 
165  monthly,  has  been  injured  in  both  feet  and  one  ankle 
In  such  a  manner  as  to  compel  amputation  of  the  right  foot 
almost  eleven  months  later,  with  severe  suffering,  a  verdict 
for  115,000  will  not  be  reduced  or  set  aside  as  excessive. 
Neu)  Omaha  Thompson-Houston  Electric  Light  Co.  v.  Rom- 
hold    54 

Deeds.    See  Eminent  Domain.    Estoppel,  5.    Evidence,  28.    Home- 
stead, 1.    Judicial  Sales,  1.    Tenant  in  Common,  1. 
*A  deed  for  the  conveyance  of  land,  if  obtained  by  duress,  may 
l)e  avoided  by  the  entry  of  the  grantor  or  his  heirs  within 
the  statutory  period  of  limitation.    Hovorka  v.  HavHk 14 

Demurrer.     See  Divobce  and  Alimony.     Pleading  and  Practice. 
Trla.l»  2. 

Depositions. 

FiHng. 

1.  Where  depositions  are  withdrawn  from  a  case,  to  entitle 
them  to  be  read  on  the  trial  they  must  be  refiled  in  accord- 
ance with  the  provisions  of  section  387,  Code  of  Civil  Pro- 
cedure.   Peycke  v.  Shinn 343 

Second  Deposition. 

2.  In  this  state  the  taking  of  depositions  is  regulated  by 
statute,  and  there  is  no  provision  which  requires  leave  of 
court  to  entitle  a  party  to  take  a  second  deposition  of  the 
same  witness  for  use  in  the  same  case.    Peycke  v,  Shinn. . . .  343 

Suppression. 

3.  The  plaintiff  gave  notice  to  the  attorney  of  the  defendant 
of  the  taking  of  depositions  in  the  state  of  Ohio.  The  de- 
fendant at  the  time  was  confined  in  a  jail  in  Ohio,  and  his 
attorney,  immediately  on  receipt  of  the  notice,  sent  the  same 
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to  him  through  th^  mall.  The  notice  never  reached  him, 
and  he  was  unrepresented  at  the  taking  of  the  plaintiff's 
depositions,  and  her  witnesses  were  not  cross-examined  in 
his  Interest  These  depositions  were  taken  three  months  or 
more  before  the  trial  of  the  case,  and  no  effort  was  made 
to  secure  a  cross-examination  of  the  witnesses  prior  to  the 
trial.  Held,  That  the  court  properly  refused  to  suppress 
the  depositions.    Diedrichs  v.  Diedrichs 534 

Desoent  and  Distribution.     See  Executobs  and  Admintstratobs. 
Indians.    Trial,  26,  27.    Wills.    Witnesses,  1-3. 

1.  Brothers,  and  children  of  deceased  brothers  and  sisters,  of 
an  Intestate  are  not  prima  facie  heirs  and  distributees,  and 
must  allege  and  prove  that  there  are  no  persons  of  the 
several  classes  which  would  take  before  them  and  exclude 
them,  under  the  statute,  before  they  can  obtain  an  order  for 
distribution  of  the  estate.    Sorensen  v.  Sorensen 483 

2.  In  a  contest  between  rival  claimants  seeking  to  establish 
heirship  and  have  distribution  of  the  estate  of  a  decedent, 
the  administrator  of  such  estate  has  no  official  Interest 
As  the  representative  of  the  deceased  person  he  is  not  an 
adverse  party  to  any  of  the  claimants  in  the  controversy.  ^ 
Sorensen  v.  Sorensen 500 

3.  A  surety  who  pays  a  debt  and  wrongfully  takes  possession 
of  the  principal  debtor's  land  can  not  require,  as  a  condition 
precedent  to  yielding  possession  to  the  principal's  heir,  that 
the  latter  should  reimburse  him  for  such  payment    Mavity 

V.    Btover 602 

I>i8cretion  of  Court    See  Trial,  7-13. 

Divorce  and  Alimony. 

In  an  action  brought  by  the  wife  for  a  divorce  on  tlr  ground 
of  cruelty,  a  demurrer  to  the  petition  on  the  ground  that  it 
shows  condonation  of  the  offense  charged  will  not  be  sus- 
tained unless  the  statements  of  the  petition  plainly  show 
acts  and  conduct  on  the  part  of  the  wife  amounting  to  con- 
donation. Generally,  the  question  of  condonation  in  such 
cases  should  be  tried  on  the  evidence  as  an  issue  of  fact. 
Diedrichs  v.  Diedrichs 534 

Dower. 

The  wife  of  a  devisee  has  an  Inchoate  right  of  dower  in  his 
share  of  the  lands  devised,  and  a  decree  in  partition,  which 
bars  her  of  any  right,  title  or  interest  in  such  lands,  is  erro- 
neous.   Schick  V,  Whitcomh 784 

Duress.    See  Deeds. 

Ejectment.    See  Appeal  and  EjRbor,  13.    Set-Off. 
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SlectionB.    See  Cobporattons,  1-7. 

Bminent  Domain. 

1.  Ordinarily,  when  a  railroad  company  enters  upon  land  of 
another  and  constructs  a  road-bed  and  tracks  thereon,  and 
occupies  the  land  for  right  of  way  purposes,  and  thereafter 
condemnation  proceedings  are  had  to  appropriate  the  land 
on  which  the  road-bed  is  constructed,  under  the  law  of  emi- 
nent domain  the  landowner  can  not  in  such  proceedings 

.ive  the  value  of  such  improvements  included  in  his  award. 
umiiha  Bridge  d  Terminal  R^  Co.  v.  Whitney i 399 

2.  Where,  however,  such  improvements  are  made  on  the  land 
of  another  under  a  contract,  arrangement  or  agreement  with 
third   parties,   to   oe   used   for   private   purposes,   the   law 

'  relative  to  the  seizure  of  property  for  a  public  use  does  not 
apply.    Omaha  Bridge  d  Terminal  R,  Co  v.  Whitney 399 

3.  The  rights  of  parties  In  such  a  case  are  to  be  measured  and 
determined  by  legal  principles  generally  applicable  to  im- 
provements in  the  nature  of  trade  fixtures  by  a  tenant  or 
licensee  in  the  possession  and  vme  of  the  real  estate  on 
which  the  Improvements  ar^  vziade.  Omaha  Bridge  d  Termi- 
nal R.  Co,  V.  Whitney 399 

4.  A  road-bed  or  embankment  built  out  of  the  soil,  and  with 
riprapping  for  its  protection,  on  which  ties  and  rails  are 
laid  for  use  as  a  railway  track,  is  not  an  Improvement  placed 
upon  land  in  the  nature  of  a  trade  fixture,  but  is  a  part 
and  parcel  of  the  land  Itself,  and  where  there  are  no  excep- 
tions or  reservations  will  pass  by  a  deed  of  conveyance  as 
does  the  real  estate  on  which  constructed.     Omaha  Bridge 

d  Terminoi  ft,  Co.  v.  Whitney 399 

t,  A  railroad  corporation,  under  an  agreement  with  a  land 
company  to  furnish  the  latter  certain  trackage  facilities, 
entered  upon  land  belonging  to  a  third  party  and  con- 
structed a  road-bed  and  railway-tracks  thereon,  and  occupied 
a^d  v^ed  the  same  as  a  licensee.  Afterwards  negotiations 
were  entered  into  for  the  sale  of  the  real  estate,  a  part  of 
which  was  thus  occupied,  by  the  owner  to  a  purchasing  syn- 
dicate. During  the  negotiations,  a  deed  for  the  land  on 
which  the  improvement  was  made  was  requested  and  ob- 
tained from  the  railroad  company,  which  was  executed  and 
delivered  so  as  to  consummate  the  sale,  and  in  pursuance 
of  a  prior  agreement  with  the  landowner,  In  settlement  of 
existing  controversies  over  land  boundaries,  and  which  con- 
veyance contained  no  reservation  or  exception,  and  ran  to 
the  owner,  who  in  turn  conveyed  to  the  purchasing  syndicate. 
Held,  (1)  That  in  proceedings  begun  thereafter  by  those 
claiming  under  and  through  the  railroad  corporation  to  con- 
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demn  a  right  of  way  along  where  such  embankment  was 
constructed,  the  title  to  the  embankment  or  road-bed  thus 
constructed  had  passed  by  such  conveyances,  and  that  the 
owners  of  the  land  were  entitled  to  recover  the  value  of  the 
road-bed  in  such  proceedings;  (2)  that  the  ties  and  rails 
constituting  the  railway-track  had  not,  under  the  circum- 
stances disclosed  in  the  record,  lost  their  character  as  per- 
sonal property  in  the  nature  of  removable  trade  fixtures, 
and  remained  the  property  of  the  railroad  company  and 
those  claiming  under  it,  the  value  of  which  should  not  be 
included  in  the  award  to  the  landowners  in  such  condemna- 
tion proceedings.  Omaha  Bridge  d  Terminal  R.  Co,  v. 
Whitney    399 

6.  Where  a  railway  company,  having  no  estate  in  land,  places 
on  it,  with  the  knowledge  and  consent  of  the  owner,  an 
embankment,  riprapping,  ties  and  rails,  and  maintains  and 
uses  such  track  for  its  own  purposes,  without  objection  from 
the  owner,  such  track  remains  the  property  of  the  railway 
company  in  the  absence  of  any  agreement  to  the  contrary 
and  of  any  intention  on  its  part  to  make  such  track  appur- 
tenant to  the  real  estate.  Under  such  circumstances,  an 
agreement  by  the  licensor  that  the  track  shall  remain  the 
property  of  the  railway  company  is  implied.  Fischer  v. 
Johnson,  106  la.  181.       Omaha  Bridge  A  Terminal  R.  Co, 

V,  Whitney 389 

7.  Where  the  railway  company,  before  constructing  its  track, 
has  settled  a  dispute  as  to  the  boundaries  with  the  owner  of 
the  land,  by  the  terms  of  which  settlement  deeds  are  to 
be  made  by  each  party  to  the  other  of  their  respective  hold- 
ings, the  fact  that  such  deed  is  not  made  until  after  the 
construction  of  the  track,  and  by  its  terms  conveys  the 
land  "and  all  appurtenances  thereto  belonging,"  will  not 
prevent  the  railway  company  or  its  grantees  from  showing, 
as  against  the  owner  and  his  grantees  with  notice,  the  true 
state  of  the  title,  when  the  track  was  built;  nor  will  such 
deed  carry  the  ownership  of  the  tracks,  they  not  being 
expressly  mentioned,  and  not  being  legally  appurtenant  to 
the  owner's  estate.  Omaha  Bridge  d  Terminal  R.  Co,  v, 
Whitney    389 

8.  In  condemnation  proceedings  by  the  grantee  railway  com- 
pany to  obtain  a  right  of  way  over  the  land,  the  value  of 
the  track  should  not  be  added  to  the  owner's  damages  for 
the  taking  of  the  land,  the  railway  company  having  re- 
mained continuously  in  possession,  since  the  first  construc- 
tion of  the  track  by  itself  and  its  grantor.    Omaha  Bridge 

4c  Terminal  R.  Co.  v.  Whitney 389 
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Equity.    See  Cobpobations,  4,  6,  8-10.    Crbbitors'  Suit.    Garnish- 
ment, 3-5.     Injunction.     Mabshaling  Assets.     Subboqa- 

TION. 

Corporation. 

1.  It  seems  that  in  this  state  a  stockholder  may  maintain 
a  suit  in  equity  to  try  the  validity  of  an  election  of  officers 
and  directors  of  a  private  corporation,  and  determine 
whether  persons  claiminsr  to  be  such  are  entitled  to  act  in 
that  capacity.    Haskell  v.  Read 107 

2.  In  any  event  the  court  may  inquire  into  the  validity  of  the 
election  and  pass  upon  the  title  to  corporate  officers  when 
necessary  to  do  complete  Justice  in  a  suit  of  which  it  has 
Jurisdiction  on  other  grounds.    Haskell  v.  Read 107 

New  Trial 

3.  A  failure  to  return  a  bill  of  exceptions  within  the  statutory 
time,  or  within  time  to  commence  error  proceedings  in  the 
supreme  court,  is  not  sufficient  ground  to  sustain  a  peti- 
tion in  equity  for  a  new  trial.    Saxton  v.  Harrington 446 

4.  In  such  a  case,  proceedings  in  error  may  be  commenced  on 
the  return  of  the  bill  of  exceptions,  and  a  motion  to  dismiss 
the  case  or  quash  the  bill,  made  by  the  party  whose  fault  or 
misconduct  caused  the  delay,  will  be  overruled.  Saxton  v. 
Harrington  446 

5.  The  lo69  of  the  files,  in  a  case  where  no  effort  is  made  to 
substitute  them,  and  no  order  is  obtained  for  that  purpose, 
and  the  only  diligence  to  obtain  a  transcript  is  repeated 
requests  of  the  clerk  for  one,  will  not  sustain  a  Judgment 
granting  a  new  trial  in  an  equitable  proceeding  for  that 
purpose.     Saxton  v.  Harrington 446 

Nuisance. 

6.  A  court  of  equity  will  not  lend  its  aid  to  protect  a  suitor  in 
maintaining  a  public  nuisance,  nor  in  the  doing  of  an  act 
punishable  under  the  laws  of  the  state.  Nebraska  Telephone 
Co.  V.  Western  Independent  Long  Distance  Telephone  Co.,.  772 

Probate  Court. 

7.  Applications  for  equitable  relief  on  the  probate  side  of  the 
county  court  in  matters  within  the  exclusive  Jurisdiction 
of  that  court,  are  to  be  deemed  suits  in  equity,  and  are 
governed  by  the  general  rules  of  pleading  applicable  to 
such  suits  in  the  district  court.    Oenau  v.  Abbott 117 

Error.    See  Appeal  and  Ebbob. 

Estoppel.    See  Corporations,  11.    Eminent  Domain,  7.    Municipai. 

Corporations,  6.    Pbincipal  and  Agent,  2,  3. 

Deceit. 

1.  One  to  whom  a  receipt  in  full  settlement  of  all  damages 

has  been,  in  order  to  procure  his  signature,  misread  so  as 

to  cause  him  to  think  it  a  receipt  and  settlement  of  certain 

expenses  only,  is  not  estopped  from  disputing  its  validity 
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by  the  fact  that,  relying  upon  such  information  as  to  Its 
contents,  he  signs  without  reading  it.  New  Omaha  Thomp- 
son-Houston Electric  Light  Co.  v.  Rombold 54 

2.  Where  one  man  knowingly,  though  he  does  it  passively, 
by  looking  on,  suffers  another  to  purchase  and  expend  money 
on  land  under  an  erroneous  opinion  of  title,  without  mak- 
ing known  his  own  claim,  he  -will  not  afterwards  be  permit- 
ted to  exercise  his  legal  right  against  such  person.  A  willful 
design  to  mislead  and  deceive  Is  not  necessary  in  such  a 
case.  Oillespie  v,  Sawyer ,  15  Neb.  536,  approved  and  fol- 
lowed.    Lydick  v.  Gill 273 

3.  Whatever  a  man's  real  intention  may  be,  if  he  so  conducts 
himself  that  a  reasonable  man  would  take  the  act  or  rep- 
resentation to  be  true,  and  believe  that  it  was  made  to  be 
acted  on,  and  he  did  act  upon  it  as  true,  the  party  making 
the  representations  will  be  precluded  from  contesting  their 
truth.     Lydick  v,  Oill 273 

4.  An  estoppel  may  be  binding  and  effectual,  even  though  there 
was  no  intention  to  deceive,  and  it  is  not  necessary  for  the 
holder  of  an  adverse  interest  to  deny  his  interest,  or  ex- 
pressly declare  his  intention  to  abandon  it.  Lydick  v. 
Oill     273 

'     Deed. 

5.  Whatever  be  the  form  or  nature  of  the  conveyance  of  real 
property,  if  the  grantor  therein  sets  forth  on  the  face  of 
such  instrument,  by  way  of  recital  or  averment,  either  In 
express  terms  or  by  necessary  implication,  that  he  is  seized 
or  possessed  of  a  particular  estate  in  the  premises  con- 
veyed, then  such  grantor  and  all  persons  claiming  under 
him  are  ever  afterward  estopped  from  denying  that  he  was 
so  seized  and  possessed  at  the  time  he  made  such  convey- 
ance. Hagensick  v.  Castor^  53  Neb.  495.  Omaha  Bridge  d 
Terminal  R.  Co.  v.  Whitney 399 

Evidence.  See  Appeai.  and  Error,  4-11.  Bankbuptct/2,  4.  Crimi- 
nal Law  and  Procedure,  1,  2,  5-7,  ^.  Deposftions.  In- 
surance, 3,  9.  Libel  and  Slander,  4-6.  Malioious  Pbosb- 
cuTioN,  1,  2.  Malpractice.  Principal  and  Agent,  6. 
Trial.    Wills.    Witnesses. 

Admissibility. 

1.  An  offer  by  the  defendant  in  bastardy  proceedings  to  take 
the  prosecutrix  away  to  a  physician  for  the  purpose  of  get- 
ting rid  of  the  child  Is  not  an  offer  of  compromise,  and  may 

be  shown  as  an  admission.    Oatzmeyer  v.  Peterson 832 

2.  Where  it  is  sought  to  establish  a  contract  by  letters,  there 
must  be  evidence  tending  to  prove  that  they  are  in  the 
handwriting  of  the  defendant,  or  that  they  came  from  him 
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or  his  authorized  agent,  or  were  received  in  due  oourse  of 
mail,  in  answer  to  letters  duly  mailed  to  the  address  of  the 
party  sought  to  be  bound.    Peycke  v.  Shinn 543 

3.  Ordinarily,  to  Justify  the  reception  of  a  copy  of  a  private 
writing  in  evidence,  it  must  appear  that  it  is  a  true  copy 
of  some  writing,  admissible  in  evidence,  which  has  been 
lost  or  destroyed,  or  which  is  in  the  possession  of  the  ad- 
verse party,  who  refuses  to  produce  it  on  due  notice. 
Peycke  v,   Bhinn 343 

4.  If  a  message  to  be  sent  by  telegraph  is  not  reduced  to  writ- 
ing by  the  sender,  he  makes  the  company  his  ag^it  for  that 
purpose,  but  he  is  not  thereby  estopped  to  deny  that  a  pi^ier 
offered  in  evidence  was  in  fact  reduced  to  writing  by  the 
telegraph  company,  or  delivered  as  his  messaga     Peycke 

V,   Shinn 343 

5.  In  a  contest  between  a  trustee  in  bankruptcy  and  one  sought 
to  be  charged  as  a  creditor  having  received  an  unlawful 
preference,  the  schedule  of  liabilities  filed  by  the  bankrupt 
in  the  bankruptcy  proceedings  is  admissible  in  evidence 
on  the  issue  of  insolvency  as  tending  to  prove  the  Insolv- 
ency charged.    Hackney  v.  Raymond  Bros.  Clarke  Co 633 

6.  In  an  action  by  an  administrator  for  the  benefit  of  the 
widow  and  children  under  section  2,  chapter  21,  Compiled 
Statutes,  evidence  as  to  the  amount  of  property  left  by  the 
deceased  is  inadmissible.  Chicago,  R.  L  d  P.  R.  Co,  v.  Ham- 
beh  2  Neb.  (Unof.)   607,  followed.     Chicago,  R.  J.  d  P.  R, 

Co,  V.  Holmes 826 

7.  Where  evidence  admissible  for  the  one  purpose  is  not  rel- 
evant as  to  other  subjects  or  for  other  purposes,  an  instruc- 
tion limiting  its  effect  must  be  asked;  but  where  evidence 
received  is  not  admissible  for  any  purpose,  no  such  request 

is  necessary.    Chicago,  R,  I.  d  P.  R.  Co.  v.  Holmes 826 

8.  Where  parties  interested  have  been  duly  served  with  notice 
by  a  court  having  Jurisdiction  in  a  sister  state  to  appear 
and  show  cause  «at  a  time  stated  why  the  final  report  of  an 
executor  should  not  be  allowed  and  settled,  such  court  hav- 
ing Jurisdiction  of  person  and  subject  matter,  a  properly 
authenticated  transcript  of  the  proceedings  had,  will  not 
be  held  inadmissible  in  the  courts  of  this  state,  because  it 
shows  that  a  hearing  was  had  and  a  Judgment  rendered  at 

a  subsequent  term  of  such  court    Tunnicliff  v.  Fox 811 

9.  A  Judgment  record  can  not  be  used  in  favor  of  a  stranger 
to  establish  facts  recited  in  the  Judgment  unless  such  find- 
ing is  based  on  an  admission  made  by  the  party  against 
whom  it  is  sought  to  be  used.    Sickler  v,  Mannix 21 

10.  An   amicable   adjustment  of   a   controversy   between   two 
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parties  is  not  admissible  for  the  purpose  of  showing  any 
liability  of  either.    Creighton  v.  Chicago,  R.  I.  d  P.  jR.  Co,  . .  466 

11.  Evidence  of  an  estoppel  held  to  have  been  properly  admitr 
ted.    Lydick  v.  Gill 273 

Bond. 

12.  Production  of  an  alleged  official  bond  from  the  proper  offi- 
cial custody,  together  with  the  record  of  its  approval,  are  not 
sufficient  evidence  of  its  execution  when  the  latter  is  denied. 
Craw  V.  Ahrams 546 

13.  The  introduction  in  evidence  of  a  certified  copy  of  what  pur- 
ports to  be  an  official  bond,  without  proof  of  its  execution 
and  delivery,  is  not  sufficient  to  authorize  the  court  to 
render  a  judgment  against  the  sureties  thereon  where  its 
execution  and  delivery  are  denied  by  them.    Craw  v,  Abrama,  653 

Competency, 

14.  The  testimony  of  an  attorney  who  prepared  an  answer  is 
competent  to  show  that  by  inadvertence  and  mistake  he 
used  the  name  of  one  party  to  the  action  while  intending  to 
name  another  party.    Ritchey  v.  Beeley 1 120 

DeclarationB. 

15.  Bvidenoe  as  to  declarations  of  the  testator  should  be  scru- 
tinized carefully  and  weighed  cautiously.    WilHaiM  v.  Miles,  463 

Intention, 

16.  While  a  person's  intention  is  to  be  determined  primarily 
from  his  acts,  where  such  acts  are  ambiguous  and  good  faith 
is  in  issue,  he  may  testify  what  his  intention  was.  Hack- 
ney V,  Raytnond  Bros.  Clarke  Co 624 

Opinion. 

17.  It  is  error  to  permit  an  expert  witness  to  give  his  opinion 
on  the  ultimate  fact  to  be  determined  by  the  jury.    Chicago, 

R,  J.  d  P.  R.  Co.  V.  Holmes 826 

18.  Where  the  ftu^ts  upon  which  such  opinion  Is  based  are 
stated,  and  the  conclusion  is  one  which  must  necessarily  be 
drawn  from  such  fitcts,  error  in  permitting  an  opinion  upon 
the  ultimate  fact  to  be  determined  by  the  Jury  to  be  given 
in  evidence  is  without  prejudice.  Chicago,  R.  L  d  P.  R. 
Co.  V.  Holmes 826 

19.  Where  the  witness  saw  the  occurrence  with  reference  to 
which  he  testifies,  and  differences  of  opinion  as  to  the  con- 
clusion to  be  drawn  may  reasonably  arise,  he  should  be  re- 
quired to  state  facts,  rather  than  give  his  conclusion  upon 
the  ultimate  issne.    Chicago,  R.  Ld  P.R.  Co.  v.  Hohnes. ...  826 

Parol. 

20.  PiRTol  eividenoe  to  show  that  a  former  will  was  revoked  by 
impUoatlon  by  reason  of  a  subsequent  will,  which  can  not  be 
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found,  must  be  clear,  unequiTOcal  and  convincing    Williams 

V.  Miles 463 

Petition, 

21.  It  is  not  reyeraible  error  to  refuse  to  allow  a  defendant  to 
Introduce  in  evidence  plaintiff's  original  petiton  wliere  there 
is  no  substantial  difference  in  the  statement  of  the  facts 
contained  therein  and  in  the  one  on  which  the  suit  is 
tried.    School  District  of  Omaha  v.  McDonald 610 

Secondary. 

22.  When  the  loss  or  destruction  of  a  written  instrument  is 
shown,  secondary  evidence  of  its  contents  is  admissible. 
Larson  v.  Cox • 44 

Sufficiency, 

23.  Evidence  in  action  for  malicious  prosecution,  held  to  sup- 
port special  findings,  if  the  Jury  accepted  the  plaintiffs 
testimony,  as  they  had  a  right  to  do.  Bank  of  Miller  v. 
Richmon   : 731 

24.  Evidence  found  sufficient  to  support  a  verdict  of  guilty  of 
murder  in  the  first  degree,  as  returned  by  the  jury.    Jahnke 

V.  State 164 

25.  ESvidence  of  sufficiency  of  petition  for  liquor  license,  held 
not  to  support  the  finding  of  the  district  court    Bennett 

V.    Otto 662 

26.  Evidence  as  to  liability  of  officer  of  a  bank,  held  sufficient 

to  support  the  verdict.    Piala  v,  Ainsworth 308 

27.  BMdence  held  not  sufficient  to  establish  a  common  law  mar- 
riage.   Sorensen  v.  Sorensen 600 

28.  Evidence  found  sufficient  to  sustain  the  conclusions  of  the 
trial  court  that  the  deed  in  question  was  a  forgery.    Mavity 

V.  Stover 602 

29.  The  findings  of  a  referee  as  to  the  nonuser  of  a  highway, 
held  to  be  supported  by  the  evidence.    Oehris  v,  Fuhrm^xn. . .  326 

30.  Evidence  of  acts  constituting  notice,  held  sufficient  to  sus- 
tain the  findings  and  Judgment  of  the  trial  court    Millard 

V.  Wegner 674 

31.  Evidence  of  void  proceedings  of  county  court,  held  insuffi- 
cient to  sustain  the  Judgment  McOormick  Harvesting  Ma- 
chine Co,  V.  SHres 432 

32.  Evidence  of  payment  in  money,  held  sufficient  to  sustain  the 
Judgment  of  the  district  court    Breck  v.  Meeker 99 

33.  Evidence  held  in  part  to  support  the  decree.  Faulkner  v, 
Bimms     296 

34.  Evidence  held  sufficient  to  sustain  verdict  and  Judgment 
Tunniclitf  v.  Fox 811 

36.  Evidence  found  sufficient  to  sustain  the  verdict  Larson 
V.  Oox ..^. ,.,..,•,,.,..•..•    H 
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BzecatoTS  aiui  .Administrators;    See  Descent  ajtd  DisnuBunoir. 
Pabtition.    Wills. 

1.  Error  will  lie  from  an  order  of  the  county  court,  allowing 
a  claim  against  tlie  estate  of  a  decedent,  although  no  answer 
or  objections  were  filed  against  the  claim,  and  the  order  was 
made  in  the  absence  of  the  administrator.    Herman  v.  Beck,  566 

2.  Error  from  such  order  may  be  prosecuted  by  the  admin- 
istrator alone.    Herman  v.  Beck 666 

Accounting, 

3.  An  executor  whose  domicile  is  in  Wisconsin,  and  who  also 
qualifies  as  ancillary  administrator  in  Nebraska,  can  not  be 
charged  as  such  ancillary  administrator  with  property  of 
the  estate  whose  legal  Htus  is  in  Wyoming,  and  for  which 

he  accounted  to  the  court  of  Wisconsin.    TunnicHff  v.  Fox» . .  811 

4.  Where,  by  the  terms  of  a  will,  the  minor  son  of  the  sole 
legatee  thereunder  would  take  the  estate  when  he  arrived 
at  the  age  of  twenty-five  years,  providing  his  father  survived 
his  mother,  and  it  appears  that  at  the  time  of  the  trial  the 
parents  of  the  minor  were  both  living,  held,  that  such  minor 
child  did  not  have  such  an  interest  in  the  estate  as  qualified 
him,  under  the  provisions  of  section  283  of  chapter  23, 
Compiled  Statutes,  to  file  objections  to.  the  allowance  of  the 
final  report  of  the  executor.    Tunnicliff  v.  Fox 811 

6.  Where  the  objections  of  such  minor  are  stricken,  and  the 
mother  of  the  minor,  who  is  the  legatee,  is  permitted  to  and 
does  file  the  same  and  other  objections,  upon  which  the 
cause  is  tried  and  determined,  the  decision  being  aflirmed 
on  error  to  this  court,  the  rule  of  the  trial  court  in  strikng 
such  objections,  if  error,  would  be  without  ifrejudice.  Tun- 
nicliff V.  Fox 811 

6.  An  ancillary  executor  in  Nebraska,  at  the  instance  of  the 
probate  judge,  procured  and  filed  with  his  report  an  in- 
ventory of  certain  household  goods,  which  had  been  owned 
by  the  testatrix,  but  which  had  been  given  away  by  her 
before  her  death,  and  of  which  the  executor  never  obtained 
possession;  held,  that  the  executor  could  not  be  charged 
with  the  value  of  such  goods.    Tunnicliff  v.  Fox 811 

7.  Under  the  law  of  this  state,  an  executor  can  not  be  charged 
with  the  rent  of  real  estate  until  it  becomes  necessary  or 
proper  to  reduce  such  real  estate  to  actual  possession  for 
the  protection  of  the  creditors  of  such  estate,  or  until  the 
executor  is  ordered  so  to  do*  by  the  proper  court    Tunnicliff 

V.  Fox 811 

Pofyment. 

8.  An  account  need  not  be  presented  to  and  allowed  by  the  pro- 
bate court  in  order  to  entitle  the  holder  to  plead  it  as  pay- 
ment upon  a  note  made  to  a  party  since  deceased,  provided 
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the  deceased  in  his  lifetime  agreed  that  the  account  should 

be  credited  as  a  payment  on  the  note.    Parker  o.  Wells €47 

Sale. 
9.  Under  our  probate  system  an  administrator  can  not  sell  the 
interest  of  the  estate  in  an  executory  contract  for  the  pur- 
chase of  lands  except  as  real  estate,  and  after  a  license 
obtained  from  the  court  therefor.    How^ka  v,  HavUk 14 

10.  Where  an  administrator  becomes  the  purcnaser  at  his  own 
■ale  of  the  lands  of  his  intestate,  and  applies  the  proceeds  in 
payment  of  the  debts  of  the  estate,  in  an  action  by  the  heirs 
to  set  aside  such  sale  they  are  not  required  to  offer  to  re- 
imburse him  for  the  purchase  price,  where  it  appears  that 
the  rents  and  profits  in  his  hands,  accruing  since  the  sale, 
exceed  the  amount  of  hlis  disbursements  on  the  vulture. 
Oole  V,  Boyd 146 

Bzemptions.    See  Iif  junction,  1,  2.    Sheriffs,  2. 

irindlngs.     See  Appkal  and  Bkbor,  3-11.    EvmENCs,  29.    Instbuo- 
TiONS,  19.    Masteb  and  Sebvant,  2.    Trial,  14. 

Foreclosure.    See  Mobtoaoes. 

Fraud.    See  Estoppel.    Judgment,  10.    LiMrrATioN  of  Actions,  1. 
Fraudulent  Conveyances,     See  Bankbuptct.    Cbeditobb'  Suit. 

Action. 

1.  Where  property  in  large  amount,  without  fraudulent  Intent, 
has  been  turned  over  by  an  insolvent  debtor  to  his  attorneys 
in  consideration  of  past  and  future  services  and  a  general 
retainer  for  himself  and  wife,  any  creditor  desiring  to  at- 
tack such  transfer  should  do  so  before  services  to  the  full 
value  of  the  property  are  rendered.  Farmerg  d  Merchants 
Nat.  Bank  v.  Moaher 713 

Bona  Fide  Purchaser. 

2.  Assuming  that  property  was  fraudulently  conveyed  by  a 
husband  to  his  wife,  the  same  can  not  be  recovered  from  a 
lH>na  fide  vendee  of  the  wife.  Hackney  v.  First  Nat.  Bank  of 
Lincoln   694 

Homestead. 

8.  The  head  of  a  fftmily  has  a  homestead  right  of  the  value  of 
12,000  in  160  acres  of  land,  owned  and  occupied  by  him  as  a 
homestead,  which  is  not  the  subject  of  a  fraudulent  alienar 
tion.    Broton  v.  Campbell 103 

4.  It  is  error  for  a  trial  court  to  cancel  a  conveyance  of  such 
homestead  right  as  having  been  made  in  fraud  of  creditors. 
'  Broton  v.  Campbell 103 

6.  If,  above  any  valid  incumbrances  thereon,  there  be  a  surplus 
In  excess  of  the  sum  of  $2,000  within  the  h<Hneetead  limits 
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a  conveyance  of  such  surplus  can  be  set  aside  when  made  in 

fraud  of  creditors.    Brown  v,  Campbell 103 

Judicial  Sale, 

6.  The  thing  offered  at  an  execution  sale  of  real  estate  being 
the  title  which  the  Judgment  debtor  had  at  the  tim^  the 
judgment  became  a  lien,  a  subsequent  fraudulent  transfer 
of  the  property  furnishes  no  ground  for  a  creditors'  bill. 
Newman  Orove  State  Bank  v,  Linderholm 364 

Trial, 

7.  R.  testified,  he  understood  that  G.  was  alone  liable  for  a 
mortgage  debt.  Held,  That  R.'s  understanding  was  im- 
material and  incompetent,  but  that  it  would  be  competent 
and  material  to  show  that  a  solvent  and  responsible  party 
had  assumed  the  mortgage  debt  on  which  a  deficiency  judg- 
ment was  entered,  as  bearing  on  the  question  of  the  char- 
acter of  a  conveyance  by  R.  to  his  son,  and  whether  fraudu- 
lent or  not,  but  that  the  offer  did  not  go  far  enough,  in  not 
proposing  to  show  that  G.  was  solvent  and  able  to  meet  any 
deficiency  that  might  arise  after  exhausting  the  mortgage 
security.    Ritchey  v,  Seeley 120 

Garnishment.    See  Injunction,  1,  2. 

Corporate  Stock, 

1.  A  stockholder's  interest  in  a  corporation,  and  in  all  of  its 
property  and  rights,  is  represented  by  his  stock.  A  levy 
upon  the  stock  of  a  debtor  by  garnishment  of  the  corporation 
pursuant  to  the  statute  will  impound  dividends  upon  the 
stock  declared  while  the  proceedings  are  pending.    Farmers 

d  Merchants  Nat.  Bank  v.  Mosher 724 

2.  If  the  debtor  has  sold  or  pledged  the  stock  in  good  faith 
before  the  levy,  the  right  of  such  bona  fide  purchasers  will 
not  be  affected  by  the  levy,  even  though,  by  the  books  of  the 
corporation,  the  stock  appears  to  be  the  property  of  the 
debtor  and  is  so  regarded  by  the  corporation.  Farmers  d 
Merchants  Nat.  Bank  v.  Mosher,  „ 724 

Equity. 

3.  Garnishment  lien  may  be  enforced  by  bill  in  equity.  In 
proper  case.    Farmers  d  Merchants  Nat.  Bank  v.  Mosher. . . .  713 

4.  By  promptly  resorting  to  equity  after  judgment  in  principal 
action,  a  garnishment  lien  is  extended  through  the  equity 
action.    Farmers  d  Merchants  Nat.  Bank  v.  Mosher 713 

5.  Garnishee  turning  over  money  on  order  of  principal 
debtor  pending  such  action  is  liable  to  the  creditor  therefor. 
Farmers  d  iierchants  Nat.  Bank  v.  Mosher 713 

Waiper. 

6.  Taking  a  general  money  judgment  and  issuing  execution, 
which  is  returned  wholly  unsatisfied,  is  not  a  waiver  of 

69 
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attachment  Hen  by  garnishment    Farmers  d  Merchants  Nat 

Bank  v.  Moaher 713 

7.  Taking  no  order  against  a  garnishee  who  denies  holding 
property*  Is  not  a  waiver  of  garnishment  lien.  Farmers  d 
Merchants  N<U.  Bank  v.  Moaher 713 

Quardlan  and  Ward. 

Attomey'a  Fees. 

1,  A  guardian  has  authority  to  bind  the  estate  of  his  ward  by  a 
contract,  reasonable  in  its  terms,  for  services  reasonably 
necedsary  to  the  preservation  and  management  of  such  es- 
tate.   Bailey  v.  Qarriaon 779 

2.  Where  a  part  of  such  services  were  rendered  as  guardian 
ad  litem,  in  proceedings  had  in  the  same  court  as  that  in 
which  the  general  guardian's  accounts  are  adjusted,  and  no 
specific  fee  has  been  allowed  the  guardian  ad  litem  in  such 
proceedings,  the  county  court  may  include  such  fee  in  the 
total  allowance  for  attorney's  fees  for  the  entire  services 
rendered.    Bailey  v.  Oarriaon 779 

'  8.  The  fees  of  a  guardian  ad  litem  are  not  in  all  cases  and 
under  all  circumstances  taxable  in  whole  or  in  part  to  the 

adverse  parties.    Bailey  v.  Oarriaon 779 

Final  Account. 
4.  In  the  final  settlement  of  the  accounts  of  a  guardian,  that 
he  has  not  paid  certain  attorney's  fees  charged  therein,  is 
not  of  itself  a  valid  objection  to  the  allowance  of  such  item, 
where  it  appears  that  there  is  a  bona  fide  arrangement  be- 
tween himself  and  the  attorney  that  the  amount  allowed 
.  by  the  court  therefor  shall  be  paid  to  the  latter.  Bailey 
V.  Oarriaon 779 

Helm.    See  Dbsgent  Ain>  DiBTBiBnnoN. 

Highways.    6ee  Tkueorafhs  and  Tklbphonkb. 

Preaoription. 

1.  To  establish  a  highway  by  prescription  there  must  be  a 
user  by  the  general  public  under  a  claim  of  right,  and  which 
is  adverse  to  the  occupancy  of  the  owner  of  the  land,  of 
some  particular  or  defined  way  or  track,  uninterruptedly, 
without  substantial  change,  for  a  period  of  time  necessary 
to  bar  an  action  for  the  recovery  of  the  land.  Oehris  v. 
Fuhrm4M Zt6 

yacating. 

2.  A  public  road  was  surveyed  and  located  in  1869,  but  there 
was  never  any  public  travel  along  or  upon  the  line  of  the 
survey.  Held,  That  the  rqfkd  was  vacated  by  the  provisions 
of  section  3,  chapter  78,  of  the  Compiled  Statutes.    Oehris 

V.  Fuhrman. , 8IS 
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3.  The  proviso  in  section  3,  cliapter  78,  Compiled  Statutes 
(Annotated  Statutes,  6006),  "that  all  roads  that  have  not 
been  used  within  five  years  shall  be  deemed  vacated/'  was 
intended  to  apply  exclusively  to  roads  that  had  not  been 
used  within  five  years  before  the  enactment  of  such  section. 
Williama  v.  Smith 329 

Homestead.    See  Fraudulent  C!onvetances,  3-5. 

SherifTa  Deed. 

1.  A  sheriff's  deed  made  in  pursuance  of  a  sale  of  a  debtor's 
'  homestead,  which  at  the  time  of  the  levy  is  occupied  as  such 

by  the  debtor  and  his  family,  the  judgment  running  against 
the  husband  individually,  will  not  devest  the  debtor  of  his 
title  to  the  homestead,  nor  Invest  the  purchaser  with  any 

titl6  thereto.    Van  Doren  v.  Wiedeman 243 

Waiver, 

2.  A  homestead  was  levied  upon  and  sold  by  the  sheriff  on  an 
ordinary  execution.  After  confirmation  of  the  sale  and 
application  of  the  proceeds  to  the  payment  of  the  judgment 
and  costs,  a  surplus  amounting  to  the  sum  of  $2,449.08 
remained  in  the  hands  of  the  sherlfiF.  The  wife  had  not  been 
a  party  to  the  proceedings,  but  subsequently,  by  application 
to  the  court,  obtained  an  order  for  the  payment  of  the  sur- 
plus to  her.  'The  sheriff,  acting  in  pursuance  of  this  order, 
required  that  the  husband  join  with  the  wife  in  signing  the 
receipt  for  the  money.  Held.  That  a  waiver  of  the  home- 
stead right  by  the  husband  could  not  be  predicated  solely 
upon  the  fact  that  he  signed  the  receipt.  Whether  in  any 
event  a  homestead  right  can  be  waived,  quwre.    Van  Doren 

V.  Wiedeman 243 

Husband  and  Wife.    See  Fraudulent  Conveyances,  2. 

The  husband,  while  living  with  his  wife,  can  not  gain  title  to 
her  land  by  adverse  possession.    Hovorka  v,  Havlik 14 

Indians. 

1.  Under  an  act  of  congress  entitled  "An  act  to  provide  for  the 
sale  of  a  part  of  the  reservation  of  the  Omaha  tribe  of 
Indians  in  the  state  of  Nebraska,"  etc.,  the  widow  of  an 
allottee  dying  before  the  issuance  of  a  final  patent,  and 
without  issue,  takes  a  life  estate  in  the  allotment  to  her 
husband,  remainder  over  to  his  father.  McCauley  v,  Tyn- 
deal  685 

2.  An  allottee  and  patentee  of  lands  in  severalty  pursuant  to 
an  act  of  congress  entitled  "An  act  to  provide  for  the  sale 
of  a  part  of  the  reservation  of  the  Omaha  tribe  of  Indians 
in  the  state  of  Nebraska,  and  for  other  purposes,"  approved 
August  7,  3.882,  is  seized  of  an  equitable  estate  in  fee,  which, 
upon  his  death  before  the  issuance  of  a  final  patent  therefor 
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by  the  United  States,  descends  to  his  heir  or  heirs  at  law 
according  to  the  laws  of  inheritance  of  this  state.  Porter 
V.  Parker , 33S 

Injunction.    See  Ck>BPOBATioN8,  4.  6. 

Oamishment, 

1.  A  suit  in  equity  may  be  maintained  to  enjoin  a  judgment 
creditor  from  prosecuting  a  multiplicity  of  proceedings  in 
garnishment  to  subject  the  wages  of  laborers,  mechanics  and 
clerks,  which  are  absolutely  exempt  by  law  from  attach- 
menti  execution,  and  garnishee  process,  to  the  payment  of 
his  judgment    Seiver  v.  Union  P.  R,  Oo 91 

2.  The  employer  from  whom  such  wages  are  due  and  who  has 
been  served  with  garnishee  process  is  a  proper  and  neces- 
sary party  to  such  suit,  in  order  to  authorize  the  court  to 
make  a  decree  which  will  afford  plaintiff  suitable,  adequate 
and  complete  relief.    Beiver  v.  Union  P.  B,  Co 91 

Summon*. 

3.  Where  the  employer  is  thus  made  a  party  and  the  suit  has 
been  properly  brought  against  him  in  any  county,  and  service 
of  summons  therein  has  been  made  on  him,  a  summons 
issued  to  the  sheriff  of  another  county,  where  the  Judgment 
creditor  resides,  which  is  properly  served  on  him,  gives  the 
court  Jurisdiction  of  all  the  parties  to  the  action,  and  full 
power  to  grant  the  proper  relief  therein.    Beiver  v.  Union 

P.  R.  Co 91 

4.  In  such  cases  iU  must  appear  that  the  defendant  served  in 
the  county  where  the  suit  is  brought  has  a  substantial  inter- 
est in  the  legal  questions  involved,  and  the  relief  prayed  for 
in  the  action,  and  that  he  is  a  real  and  not  a  sham  defend- 
ant. Miller  v.  Meeker,  54  Neb.  452,  and  Btewart  v.  Roten- 
gren,  66  Neb.  445,  distinguished  and  approved.  Biever  v. 
Union  P,  R,  Co .* 91 

Tre»paB». 

5.  Ordinarily,  a  suit  in^equity  will  not  lie  to  restrain  a  solvent 
party  from  trespassing  upon  personal  property,  or  from  the 
mere  oral  assertion  of  title  thereto.    Qanovo  v.  Denny 706 

Innuendo.    See  Libel  and  Slander,  7. 

Insolvency.    See  Bankbuftct. 

Instructions.  See  Appeal  and  Bbbob,  14-22.  Imsurange,  4,  6.  Ma- 
licious Pbosecution,  3.  IfALPBAcncB,  3.  Statuts  or 
Frauds,  3.    Tbial. 

Action  for  Damages, 
1.  In  ^.ructions  in  an  action  to  recover  damages  for  loss  by  fire 
i.wn.  engine,  held  not  prejudicial.    Creighton  v.  Chicago^  R. 
i.  ii  i'.  R,  Co 4M 
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Assumption  of  Fact, 

2.  The  question  whether  the  legal  situs  of  certain  personalty 
belonging  to  the  estate  was  in  Wyoming  or  in  Nebraska 
having  been,  by  proper  instructions,  submitted  to  the  Jury, 
another  instruction  which  in  substance  charges  that  the 
executor,  as  ancillary  executor  in  Nebraska,  will  not  be 
liable  to  the  estate  for  personal  property  whose  legal  situ^ 
is  in  Wyoming,  will  not  be  held  bad  on  the  ground  that  it 
assumes  the  existence  of  property  in  Wyoming.  Tunni- 
cliff  D,  Fox : 811 

3.  In  instructing  the  jury,  the  court  may  and  should  assume 
as  established  all  facts  over  which  there  is  no  controversy. 
Strong  v,  Comhs 315 

Bastardy, 

4.  An  instruction  that  the  unsupported  testimony  of  the  prose- 
cutrix should  be  received  with  caution  and  weighed  care- 
fully, on  the  theory  that  she  should  be  regarded  as  an  ac- 
complice, is  properly  refused;  her  interest  in  the  event  of 
the  case  may  be  considered,  but  the  instruction  should  go 

no  further.    Gatzemeyer  v,  Peterson 832 

Faulty, 

5.  While  not  to  be  commended,  an  instruction  directing  the 
Jury  to  "do  substantial  Justice'*  between  the  parties,  is  not 
prejudicial  error  where  they  are  told  to  do  so  by  finding  a 
verdict  "solely  from  the  evidence  in  the  case,  applying  the 
law  as  given  in  these  instructions."  German  Ins.  Co.  v, 
Shader  1 

Libel, 

6.  Instructions  in  an  action  for  libel,  held  favorable  to  the 
plaintiff  in  error.    Bee  Publishing  Co.  v.  Shields 750 

Malpractice. 

7.  A  charge  in  an  action  for  malpractice,  that  defendants  are 
Qot  liable  for  the  consequences  of  the  operation  if  they  acted 
"in  a  careful  and  skillful  manner  under  the  belief  that  it 
was  proper,"  is  too  broad;  the  belief  must  have  been  one 
acquired  in  the  exercise  of  due  professional  care  and  skill. 
Johnson  v.  Winston * 426 

Murder. 

8.  Where  by  the  evidence  it  is  conclusively  shown  that  the  de- 
fendant either  committed  the  crime  charged — that  is,  mur- 
der in  the  first  degree — or  is  entirely  innocent,  noninstruc- 
tlon  to  the  Jury  by  the  trial  court  with  respect  to  the  lesser 
degrees  of  homicide  embraced  in  the  charge  alleged  in  the 
information  is  not  erroneous.    Jahnke  v.  State 154 

9.  Instructions  given  and  refused,  excepted  to  by  the  defendant, 
examined,  and  the  ruling  thereon  held  proper.  Jahnke  t\ 
State 154 
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Negligence. 

10.  Unless  the  inference  of  negligence  from  the  conduct  of  a 
I>arty  is  so  direct  and  immediate  as  to  be  within  the  com- 
mon and  universal  experience  of  mankind,  the  court  may 
not  instruct  the  Jury  that  he  was  negligent  as  a  matter  of 
law.    Hajsek  v.  Chicago,  B.  d  Q.  R,  Co 639 

11.  Where  evidence  tended  to  show  that  a  lineman  of  an  electric 
lighting  comi>any  was  Injured  by  Inadvertently  passing  be- 
tween a  pair  of  exposed  splices  situated  within  two  feet  of  a 
post  on  wires  carrying  a  strong  current  of  electricity,  and 
that  the  lack  of  insulation  had  continued  during  time  of 
lineman's  employment,  held,  not  error  to  tell  the  jury  that 
failure  to  make  reasonable  effort  to  provide  a  safe  working 
place  for  the  employee,  and  consequent  negligence,  might 
be  Inferred  from  the  mere  fact  that  the  splices  were  not  in- 
sulated, if  the  jury  found  that  reasonable  care  would  have 
required  their  insulation.  New  Omaha  Thompson-Houston 
Electric  Light  Co.  v.  Romhold 64 

12.  Held,  that  whether  or  not  due  care  on  the  lineman's  part  re- 
quired that  he  see  and  avoid  contact  with  the  exposed 
splices  was  properly  left  to  the  jury.  New  Omaha  Thomp- 
son-Houston Electric  Light  Co.  v.  Hombold •. 54 

Peremptory. 

13.  An  instruction  which,  in  effect,  directs  a  finding  on  an  is- 
sue upon  which  the  evidence  is  conflicting,  is  erroneous. 
New  Omaha  Thompson-Houston  Electric  Light  Co.  v.  Rom* 
hold    71 

Refused. 

14.  Where  an  Instruction  was  requested  that  assumed  the  ex- 
istence of  a  Judgment  unreversed  and  unmodified  as  a  bar 
to  a  defense  of  adverse  possession,  and  the  evidence  dis- 
closed that  such  Judgment  had  been  annulled  by  a  decree 
enjoining  its  enforcement  and  declaring  it  of  no  force  and 
effect,  such  instruction  was  properly  refused.    Lydick  v.  Oilh  273 

16.  In  an  action  where  there  are  several  defendants  all  defend- 
ing on  distinct  and  different  grounds,  an  instruction  in 
general  terms  which  can  apply  to  the  defense  made  by  only 
one  of  them,  should  be  refused.    Lydick  v.  Oill 273 

16.  The  instruction  tendered  should  have  been  specific  in  its 
terms,  and  limited  in  its  application  to  the  one  defendant 
Lydick  v.  Gill , 273 

17.  Where  one  of  several  instructions  asked  by  a  party  fails  to 
correctly  state  the  law,  error  can  not  be  predicated  upon  an 
exception  taken  to  the  refusal  of  the  court  to  give  the  in- 
struction as  a  whole.    Strong  v.  Combs 315 

18.  Instructions  tendered  by  the  defendant,  to  the  effect  that  a 
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statement  made  by  the  asdufed  was  a  warraitty  and  un- 
true, held  to  have  been  properly  refused,  ^tna  Life  Ins.  Co, 
V.  Rehlaender 284 

Special  Findings, 

19.  The  refnsal-  to  give  an  instruction,  proper  in  form,  is  not 
ground  for  reversal  where  such  instruction  is  based  on  a 
fact  the  existence  of  which  the  jury  negative  by  a  special 
finding  supported  by  the  evidence.  'New  Omaha  Thompson- 
Houston  Electric  Light  Co,  v.  Dent 668 

Technical  Term, 

20.  An  instruction  will  not  be  held  erroneous  on  account  of  the 
use  of  a  technical  term  therein  without  explanation,  if  the 
charge  of  the  court,  as  a  whole,  sufficiently  explains  the 
sense  in  which  such  term  is  used  and  is  to  be  understood 

by  the  Jury.    Tunnicliff  v.  Fox 811 

Theory  of  Case. 

21.  A  party  is  entitled  to  have  his  theory  of  his  case,  as  dis- 
closed by  the  evidence,  submitted  to  the  Jury,  under  proper 
instructions,  and  where  such  an  instruction  is  tendered  to 
the  court,  the  refusal  to  give  it  is  reversible  error.    Omaha 

8t.  R.  Co,  V.  Boesen 437 

'  Inanrance. 

Benevolent  Association, 

1.  A  benevolent  association  which  issues  benefit  certificates  to 
its  members,  payable  from  a  fund  maintained  by  assessments 
upon  the  certificate  holders,  is,  in  effect,  a  mutual  life  in- 
surance company,  and  is  governed  by  the  general  rules  of 
law  applicable  to  such  companies.  Supreme  Lodge  Knights 
of  Honor  v.  Davis,  26  Colo.  252.  Modern  Woodmen  of 
America  v.  Colman 660 

Defense, 

2.  Where  an  insurance  company  denies  all  liability  on  a  policy, 
basing  its  refusal  on  the  ground  that  the  loss  or  injury  In- 
sured against  has  not  occurred,  the  insured  may  bring  an 
action  thereon  without  waiting  for  the  expiration  of  the 
period  limiting  the  time  within  which  an  action  may  be 
brought.    Modern  Brotherhood  of  America  v,  Cummings 256 

3.  In  an  action  on  an  accident  insurance  policy,  plaintiff 
alleged  the  accidental  breaking  of  his  arm.  The  theory  of 
the  defense  was  that  the  arm  had  not  been  broken,  and 
resistance  of  the  claim  was  based  upon  this  ground.  Held, 
That  it  was  not  error  to  exclude  evidence  that  the  action 
was  prematurely  brought,  under  the  terms  of  the  policy. 
Modern  Brotherhood  of  America  v.  Cummings 256 

Instruction, 

4.  The  evidence  that  proofs  of  loss  or  injury  under  an  insur- 
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ance  policy  were  duly  furnished  being  undisputed — tiie  de- 
fendant  at  no  time  urging  the  failure  to  furnish  such  proofs, 
litigating  its  case  upon  the  merits — an  instruction  purport- 
ing to  state  the  essential  elements  of  plaintiff's  proof  will 
not  be  held  erroneous  for  omitting  to  mention  the  neces- 
sity of  filing  proofs  of  loss.    Modem  Brotherhod  of  America 

V.  Cummings 266 

6.  An  accident  insurance. policy  provided  that  in  case  of  death 
resulting  from  an  accident,  the  beneficiary  would  be  entitled 
to  the  full  sum  of  one  regular  assessment  upon  all  mem- 
bers of  the  association  in  good  standing,  not  to  exceed 
13,000,  and  in  case  of  the  accidental  breaking  of  an  arm  or 
leg,  the  Insured  would  be  entitled  to  one-tenth  of  the  sum 
which  the  beneficiary  would  have  received  in  case  of  the 
death  of  the  insured.  In  an  action  on  the  policy,  alleging 
the  accidental  breaking,  of  an  arm,  the  plaintiff  asked  a 
witness  if  he  knew  how  many  members  the  defendant  order 
had.  Objection  that  the  testimony  was  "immaterial  and 
irrelevant"  was  sustained.  The  defense  was  based  solely 
upon  the  ground  that  the  accident  as  alleged  had  never  oc- 
curred. An  instruction  authorized  the  jury,  if  they  found 
for  plaintiff,  to  assess  his  recovery  at  the  full  sum  of  |300. 
Held,  That  the  absence  of  proof  as  to  the  membership  of 
defendant  would  not  warrant  the  setting  aside  of  a  verdict 
in  that  sum.  Modern  Brotherhood  of  America  v.  Cumminffs,  256 
Principal  and  Agent. 

6.  Where  an  agent  who  has  general  power  to  receive  and  col- 
lect premiums  accepts  a  premium  after  loss  and  the  insurer 
desires  to  repudiate  such  act,  it  should  return  or  tender  the 
money  to  the  insured;  mere  return  to  the  agent  with  in- 
structions which  are  not  executed  will  not  suflice.  Oerman 
Ins.  Co.  V.  Shader 1 

Representations. 

7.  A  statement,  signed  at  the  request  of  the  agent  of  a  life- 
insurance  company  by  the  assured,  to  obtain  a  revival  of 
his  policy,  where,  by  its  terms,  it  should  have  been  signed 
by  the  beneficiary,  and  in  which  the  assured  states  that 
he  is  in  good  health  and  that  there  is  nothing  in  his  habits 
or  condition  which  is  likely  to  impair  his  health  or  shorten 
his  life,  is  a  representation  and  not  a  warranty.  Xtna  Life 
Ins.  Co.  V.  Rehl<i€nder,, 284 

8.  In  order  to  defeat  a  recovery  in  such  a  case  the  company 
must  prove  that  the  representations  are  untrue,  and  were 
made  by  the  assured  knowingly  with  the  fraudulent  intent 
to  mislead  and  deceive;  that  they  were  material  to  the  risk, 
and  wcrre  relied  on  by  the  defendant    AStna  Life  Ins.  Co. 

V,  Rehlaender 284 
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9.  Wher^  the  insurance  company  treats  the  statement  as  a  rep- 
resentation, pleads  its  falsity,  alleges  that  the  false  state- 
ment was  knowingly  and  intentionally  made  in  order  to 
deceive,  and  cause  it  to  revive  the  policy,  which  it  other- 
Wise  would  not  have  done,  and  the  cause  is  tried  and  the 
jury  properly  instructed  on  that  issue,  a  verdict  against 
the  company  will  not  be  set  aside  if  there  is  competent  evi- 
dence to  sustain  it    ^tna  Life  Ins.  Co.  v.  Rehlaender 284 

Waiver. 

10.  A  forfeiture  incurred  by  the  holder  of  a  life  insurance 
policy  or  contract  is  waived,  if  the  company,  with  knowl- 
edge of  the  facts,  subsequently  collects  ^premiums,  dues  or 
assessments  on  account  of  the  contract,  and  retains  them 
without  objection  until  after  the  death  of  the  insured.  Mod- 
ern Woodmen  of  America  v.  Colman 660 

11.  Provisions  in  a  policy  of  insurance  that  the  risk  shall  not 
attach  unless  the  premium  has  been  actually  paid,  are 
waived  In  case  the  policy  is  delivered  upon  an  agreement  to 
extend  credit,  and  the  insurer  does  not  take  advantage  of 
said  provisions,  but  treats  the  policy  as  in  force.  German 
Ins.  Co.  V.  Bhader 1 

12.  Receiving  the  premium  after  destruction  of  all  the  insured 
property,  so  that  nothing  remains  to  which  insurance  might* 
attach,  waives  a  provision   that  the  insurer  shall  not  be 
liable  for  a  loss  occurring  before  payment  of  the  premium. 
German  Ins.  Co.  v,  Bhader X 

13.  Former  decisions  of  this  court  as  to  waiver  of  conditions  in 
policies  Df  insurance  and  the  construction  of  such  conditions 
adhered  to.    German  Ins.  Co.  v.  Bhader X 

Intervention.    See  Attobnkt  and  Client,  1. 

Intoxicating  Liquors. 

On  the  hearing  of  an  appeal  from  a  license  board  the  district 
judge  should  exercise  his  independent  judgment,  being  gov- 
erned by  the  evidence  found  in  the  record  alone;  his  judg- 
ment should  not  be  controlled  or  influenced  by  the  finding 
made  by  the  board  from  which  the  appeal  is  taken.  Bennett 
V.  Otto 652 

Judgment.   See  Evidence,  13.-  Jubisdiction.  Justice  of  the  Peace. 
Pbh'ity. 

Confession. 
1.  A  written  ofTer  to  allow  judgment  to  be  taken  against  a  de- 
fendant for  a  sum  specified,  made  under  the  provisions  of 
section  565  of  the  Code  of  Civil  Procedure,  to  be  available 
for  the  purpose  of  the  rendition  of  a  judgment  on  such  offer 
of  compromise,  must  be  accepted  and  notice  thereof  given  to 
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the  party  making  the  offer  within  five  days  from  the  time  of 
making  the  same.    Becker  v.  Breen 379 

2.  In  the  case  at  bar,  the  trial  court  erred  in  overruling  a  mo- 
tion to  vacate  a  Judgment  rendered  on  an  offer  to  compro- 
mise made  in  pursuance  of  the  provisions  of  said  section, 
it  being  disclosed  by  the  record  that  there  was  no  acceptance 
of  such  offer  and  no  notice  of  acceptance  given  within  the 
time  and  manner  required  by  statute.    Becker  v.  Breen 379 

Petition. 

3.  An  action  by  a  subcontractor,  brought  on  the  bond  of  a  con- 
tractor for  the  erection  of  a  public  building,  demanded 
Judgment  for  work  and  labor  in  said  building  furnished  by 
said  subcontractor.  Judgment  in  his  favor  was  entered 
for  the  sum  of  $127.70  for  labor  and  material  furnished. 
Held,  That  the  judgment  could  not  be  supported  by  the  alle- 
gations of  the  petition.    Fidelity  d  Deposit  Co.  v.  Parkinson,  319 

Res  Judicata. 

4.  A  Judgment,  rendered  by  a  court  of  competent  Jurisdiction, 
determining  the  rights  of  the  litigants  on  a  cause  of  action 
or  defense,  Is  an  effectual  bar  against  future  litigation  over 
the  same  right  determined  by  such  Judgment,  and  is  for  all 
time,  unless  reversed  or  modified,  binding  on  the  parties  and 
their  privies  in  estate  or  in  law.    State  v.  Broatch GST 

6.  A  "right,  question  or  fact"  distinctly  put  in  issue  and  di- 
rectly determined  by  a  court  of  competent  Jurisdiction  as  a 
ground  of  recovery,  can  not  be  disputed  in  a  subsequent 
suit  between  the  same  parties  or  their  privies,  and  this  even 
though  the  second  suit  is  for  a  different  cause  of  action. 
Btate  V.  Broatch '. 687 

6.  The  right,  question  or  fact  which  when  put  In  issue  and  de- 
termined, to  become  the  subject  of  the  rule  of  res  judicata, 
must  be  a  question  of  fact  as  distinguished  from  an  abstract 
proposition  of  law;  and  the  determination  must  be  with  ref- 
erence to  such  question  or  questions  of  fact,  although  the 
decision  itself  may  be  a  question  purely  of  fact  or  a  mixed 
question  of  fact  and  law  or  a  legal  deduction  arising  from  a 
state  of  facts  common  to  both  actions,  as  for  example  a  de- 
cision construing,  as  a  matter  of  law,  an  agreement  is  bind- 
ing between  the  parties  and  their  privies  where  the  same 
instrument  is  urged  as  a  ground  of  recovery  or  defense  in 
a  subsequent  suit  on  a  different  cause  of  action.  Btate  v, 
Broatch   687 

7.  Abstract  questions  of  law  can  not  be  made  the  subject  of 
litigation.  There  must  be  real  parties  and  a  res  in  dis- 
pute that  will  become  res  judicata  when  the  litigation  is  de- 
termined.   State  V.  Savage,  64  Neb.  684.    State  v.  Broatch. . .  687 
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8.  A  judgment  in  rem  is  binding  and  conclusive  on  all  persons 
as  to  every  matter  necessarily  involved  in  an  adjudication 
upon  the  status  of  the  person  or  thing  which  is  the  subject 
matter  of  the  proceeding;  but  as  to  matters  involved  in  col- 
lateral litigation  in  such  proceedings,  between  particular 
parties,  and  not  necessarily  involved  in  such  adjudication, 
it  is  binding  only  upon  those  who  actually  litigated  such 
matters,  and  their  privies.    Sorensen  v.  Borensen 490 

Revivor, 

9.  Where  a  judgment  against  joint  debtors  is  sought  to  be  re- 
vived, all  those  Jointly  liable  should  be  made  parties  to  the 
action.  But  where  all  are  made  parties  and  a  summons  is 
issued  against  all,  the  fact  that  one  or  more  of  the  parties* 
can  not  be  found  wi]l  not  abate  the  action  against  those 
found  and  properly  served.  Fox  v.  Ahhott,  12  Neb.  328,  dis- 
tinguished.   Clarlc  V.  Commercial  Nat.  Bank  of  Columbus, . .  764 

Vacating. 

10.  Where  a  judgment  is  obtained  by  a  fraudulent  misrepre- 
sentation that  induces  the  i>arty  to  remain  away  from  court 
to  his  Injury,  the  remedy  for  vacating  such  judgment  is  not 
by  a  motion  filed  under  subdivision  3  of  section  602,  Code  of 
Civil  Procedure,  but  by  petition  and  summons  under  sub- 
division 4  of  said  section.    Chitterson  v.  MmeT 767 

11.  The  provisions  for  vacating  judgments,  after  term,  under  sec- 
tion 602,  Code  of  Civil  Procedure,  apply  to  voidable,  but  not 

to  void,  judgments.    Outterson  v.  Meyer 767 

12.  Under  the  provisions  of  section  602  et  seq,  of  the  Code  of 
Civil  Procedure  a  county  court  has  no  power,  after  term,  to 
vacate  its  own  judgment  on  the  ground  that  the  same  is 
void  for  want  of  jurisdiction  over  the  person  of  the  de- 
fendant.   McCormick  Harvesting  Machine  Co,  v.  Stires 432 

Judicial  Sales.    See  Fraudulent  Conveyances,  6. 
Bona  Fide  Purchaser. 

1.  Where  a  sheriff's  deed  forms  one  of  the  links  in  a  chain  of 
title,  the  party  claiming  thereunder  Is  charged  with  notice 
of  any  jurisdictional  defect  in  the  proceedings  which  the 
record  in  the  case  from  which  the  deed  emanated  shows; 
and  if  the  record  discloses  on  its  face  that  the  court  had  no 
jurisdiction  to  enter  the  decree  in  the  execution  of  which  the 
deed  was  made,  he  can  not  claim  to  be  a  bona  fide  purchaser 

of  the  land.    Albers  v.  Kozeluh 522 

Proceeds, 

2.  The  statute  constitutes  the  sheriff  making  a  judicial  sale  of 
real  property  the  sole  custodian  of  the  fund  derived  from 
such  sale,  between  the  date  thereof  and  the  date  of  conflrma- 
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tion,  and,  upon  the  happening  of  the  latter  event,  makes  it 
his  duty  to  pay  the  money  to  the  person  or  persons  entitled 
thereto.    Craw  v.  AhramB 546 

3.  The  sheriff  and  the  purchaser  disobey  this  statute  at  their 
peril,  but  they  can  not  by  such  disobedience,  and  the  pay- 
ment of  the  money  to  the  cleric  of  the  court,  impose  obliga- 
tions upon  him,  as  such  clerk,  foreign  to  the  duties  of  his 
office.     Craw  v.  Abrams 546 

4.  The  sheriff  making  a  judicial  sale  of  real  property  under  a 
decree  of  foreclosure,  is  the  sole  custodian  of  the  fund  de- 
rived from  such  sale  between  the  date  thereof  and  the  con- 
flrmation  of  such  sale,  and  upon  such  confirmation  it  is  his 

*  duty  to  pay  the  money  to  the  person  or  persons  entitled 
thereto  in  conformity  to  the  order  of  the  court  Craw  v. 
AhratM    553 

5.  Whether  the  payment  of  the  money  by  the  purchaser  or  by 
the  sheriff  to  the  clerk  of  the  court  in  vacation,  and  before  a 
confirmation  of  the  sale,  is  payment  into  the  court  so  as  to 
charge  the  clerk  and  his  sureties  on  his  official  bond  with 

its  repayment,  is  not  determined.    Craw  v,  Aln-ams 553 

6.  Where  the  sureties  deny  the  execution  and  delivery  of  the 
official  bond,  and  the  clerk  defends  on  the  ground  that  he 
merely  received  the  money  as  bailee,  and  not  in  his  official 
capacity  as  clerk,  a  tender  of  part  payment  by  him  does  not 
impair  tiie  defense  of  the  sureties.    Craw  v,  Ahrama 653 

Jurisdiction.    See  Appeal  and  Ebbor,  42.    Attachment,  2.    Cobfo- 

RATIONS,   10.      COUBTS,   1.   2.      PARTITION*   5.      ReCBIVEBS.   4,   6. 

1.  Seeley  obtained  a  judgment  in  the  district  court,  and  after 
his  death  a  petition  in  error  making  Seeley  the  sole  party 
defendant  was  filed  in  this  court,  and  attorneys  of  this  court 
who  were  attorneys  of  record  for  Seeley  in  the  district  court, 
filed  with  said  petition  in  error  a  written  statement,  signed 
by  them,  as  attorneys  for  Seeley,  purporting  to  waive  the 
issuing  of  summons  in  error  and  to  enter  the  voluntary  ap- 
pearance of  Seeley  in  this  court.  Held,  That  this  court  ac- 
quired no  Jurisdiction.    Ritchey  v,  Seeley 127 

2.  A  formal  Judgment  entered  in  this  court  upon  such  at- 
tempted voluntary  appearance  is  void,  and  will  be  so  de- 
clared, when,  at  the  same  term  at  which  the  judgment  was 
entered,  the  facts  are  brought  to  the  knowledge  of  the  court 
Ritchey  V.  Seeley ^^ 

Jury.    See  Criminal  Law  and  Procedure,  11,  12.    Tbial. 

Justice  of  the  Peace. 

A  justice's  docket  contained  the  following:  "One  hour  after 
the  time  stated  in  the  summons,  this  cause  came  on  for 
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hearing.  Plaintiff  in  court  Defendant  failed  to  appear  one 
hour  after  the  time  stated  in  the  summons,  and  the  plain- 
tiff filed  his  bill  of  particulars,  and  I  find  from  the  bill  of 
particulars  that  there  is  due  the  plaintiff  the  sum  of  fifty- 
eight  dollars  and  all  costs  taxed  at  $2.40  (two  and  forty 
cents)."  On  the  margin  was  a  taxation  of  costs,  and  A 
charge  for  the  entry  of  judgment  Held,  Sufficient  to  pro- 
tect succeeding  justice  in  the  issuance  of  an  execution,  and 
a  constable  in  levying  that  execution.    Fowler  v.  ThoiMen, .  678 

Libel  and  Slander.    See  Instbuotions,  6. 

Civil  Liability. 

1.  The  proprietor  of  a  newspaper  is  civilly  liable  for  a  libelous 
article  published  therein,  although  such  article  be  published 
without  his  knowledge. .  WilliarM  v.  Fuller 364 

Damages, 

2.  In  an  action  for  libel  in  this  state,  the  recovery  is  limited 
to  compensatory  damages,  and  the  defendant  is  not  permit- 
ted to  show,  in  mitigation  thereof,  that  the  publication  was 
without  his  knowledge.    WUliaiM  v.  Fuller 364 

8.  Damages  awarded  in  the  sum  of  $2,500,  for  libeling  a  county 
attorney,  held  not  excessive.    Bee  Puhlishing  Oo.  v.  Shields,  760 
Evidence. 

4.  'Where  the  publication  is  libelous  per  Me,  the  plaintiff  is  not 
required  to  Introduce  evidence  of  actual  damage  to  entitle 
him  to  substantial  damages.    Williams  v.  Fuller 864 

6.  In  an  action  for  libel,  evidence  of  other  publications  in  the 
same  paper  containing  substantially  the  same  imputation 
as  that  sued  upon,  whether  made  before  or  after  the  latter, 
or  even  after  suit  brought,  may  be  admitted  in  evidence 
for  the  purpose  of  provfhg  malice  in  the  publication  sued  on. 
Bee  Fublishing  Oo.  v.  Shields 760 

6.  Evidence  of  the  extensive  circulation  of  a  paper,  in  which  an 
alleged  libel  is  published,  may  be  admitted  for  the  purpose 
of  showing  the  extent  of  the  injury.  Bee  Puhlishing  Co.  v. 
Shields 760 

Innuendo. 

7.  The  <^ce  of  an  innuendo  in  pleading  is  to  point  out  the 
meaning  of  words  which  are  vague  or  indefinite  in  meaning 
or  application;  but  where  the  words  have  definite  and  cer- 
tain meaning  and  application,  and  thus  taken  are  libelous, 
explanatory  words  or  phrases,  or  innuendoes  are  not  re- 
quired.   WillioMS  V.  Fuller 864 

lAbeJ  per  se. 

8.  Any  folse  and  malicious  wilting  published  of  another  is 
libelous  per  se,  when  Its  tendency  is  to  render  him  Qon« 
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iamptlble  or  ridiculous  ia  public  eetimation,  or  expose  him 
to  public  hatred  or  contempt,  or  deprive  him  of  the  comipan- 

ionship  of  respectable  people.    Williama  v.  Fuller S&4 

Liberty  of  Press, 
9.  The  liberty  of  the  press  is  no  more  sacred  than  the  Ubertj 
of  speech;  what  a  man  may  write  with  impunity  he  may 
speak  with  impunity.    Bee  Publishing  Co.  v.  Shields 750 

10.  An  occasion  of  privilege  will  not  justify  false  and  groundless 
imputations  of  wicked  motives  or  of  crime  against  public 
officials  in  the  performance  of  their  duty.  Bee  Publishing 
Co.  V.  Shields 750 

11.  While  the  conduct  of  such  officials  is  open  to  criticism,  a  line 
must  be  drawn  between  hostile  criticism  upon  public  con- 
duct and  the  imputation  of  bad  motives  or  of  criminal  of- 
fenses to  officials.    Bee  Publishing  Oo.  v.  Shields 750 

Pleading, 

12.  The  answer  in  an  action  for  libel  alleged,  among  other 
things,  that  the  article  pomplained  of  was  not  published  of 
or  concerning  the  plaintiff,  and  that  it  was  true.  Held,  That 
these  allegations  must  be  construed  so  as  to  be  consistent, 
and  hence  that  evidence  that  the  charges  contained  in  such 
article  were  true  of  the  plaintiff  was  properly  excluded. 
WUliairyS  v.  Fuller 362 

13.  Section  132,  Code  of  Civil  Procedure,  in  effect,  declares  that 
in  an  action  for  a  libel  or  slander  the  truth  of  the  defamatory 
matter  is  per  se  a  complete  defense.    Larson  v.  Cox « .     44 

14.  8aid  section,  so  far  at  least  as  it  relates  to  spoken  defama- 
tion, is  in  harmony  with  the  constitution  and  is  valid.  Lar- 
son V,  Cox 44 

16.  In  an  action  for  slander,  a  plea  of  Justification  is  good  with- 
out ailing  that  the  defamatory  words  were  spoken  with 
good  motives  or  for  justifiable  ends.    Larson  v.  Cox 44 

Limitation  of  Actions.    See  Deeds.    Tenant  in  Common,  1. 

1.  An  action  for  relief  on  the  ground  of  fraud,  is  barred  In 
four  years  from  the  date  of  the  discovery  of  such  facts  as 
would  put  a  person  of  ordinary  intelligence  and  prudence  on 
inquiry,  which,  If  pursued,  would  lead  to  such  discovery. 
Cole  V.  Boyd 146 

2.  After  eight  years  have  elapsed,  an  attorney's  claim  for  serv-      , 
ices  is  barred  by  the  statute  of  limitations.    Greek  v.  Mo- 
Daniel    , 563 

Xalicious  Prosecution.    See  Evidenob,  28. 

1.  Defendants  having  procured  plaintiff's  arrest  on  the  grouod 
that  there  was  danger  that  he  would  leave  the  state  to  avoid 
an  eiamlBation  In  proceedings  in  aid  of  executi<m,  the  county 
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Judge's  finding,  that  the  evidence  did  not  disclose  such  in- 
tention, is  admissible  in  evidence  at  the  trial  of  plaintiff's 
action  for  malicious  prosecution  based  on  such  arrest  and 
proceedings,  especially  where  the  termination  of  such  pro- 
ceedings is  disputed.    Bank  of  Miller  v.  Richman .*•  731 

2.  Evidence  of  plaintiff  as  to  his  intentions  with  regard  to 
leaving  the  state,  and  as  to  his  arrangements,  about  the 
time  of  his  arrest,  to  remain,  defendants  not  being  charge- 
able with  knowledge  of  either,  and  such  proof  merely  tend- 
ing to  show  plaintiff's  innocence  of  the  charge  made  by  de- 
fendants, is  immaterial  in  an  action  of  malicious  prosecu- 
tion, and,  where  it  may  have  created  some  sympathy  for 
plaintiff,  its  admission  is  prejudicial  error.  Bank  of  Miller 
V.   Richman 731 

8.  It  is  not  error  to  refuse,  in  an  action  for  maliciously  pro- 
curing plaintiff's  arrest  in  proceedings  in  aid  of  execution, 
an  instruction  that  makes  an  intention  on  the  part  of  plain- 
tiff to  leave  the  state  a  sufficient  ground  for  arresting  him. 
The  statute  only  permits  arrest  where  there  is  danger  defend- 
ant will  not  obey  a  citation  to  appear.    Bank  of  Miller  v, 

Richmon   731 

Kalpractloe.    See  iNSTBUcnoNS,  7.    Witkesses,  10,  11. 

1.  In  an  action  against  a  physician  and  surgeon  for  alleged 
negligent  treatment  of  a  compound  fracture  of  the  bone, 
it  is  permissible  to  show  by  another  surgeon  what  would  be 
the  iM'oper  treatment  for  a  simple  fracture,  and  that  the 
treatment  for  a  compound  fracture  would  not  be  materially 
different    Leiaenring  v.  La  Croix 803 

2.  In  such  an  action  it  is  proper  to  submit  evidence  relating 
to  the  condition  of  the  patient's  health  at  the  time  the  treat- 
ment began,  and  also  to  the  length  of  time  he  was  treated 
by  others  after  defendant  ceased  to  attend  him,  the  Jury 
being  cautioned  "to  compensate  plaintiff  only  for  such  in- 
Jury  and  damage  as  may  have  been  caused  by  reason  of  the 
negligence  of  defendant"    Leisenring  v.  La  Oroia 803 

3.  Where  there  is  evidence  that  under  proper  treatment  the 
fractured  bone  should  have  united  within  six  weeks,  and 
that  plaintiff  was  confined  under  defendant's  treatment  for  a 
period  of  fourteen  weeks,  most  of  the  time  in  great  pain, 
it  is  proper  to  submit  to  the  Jury  the  question  whether  the 
pain  and  suffering  were  caused  by  defendant's  negligence, 
an'd  to  authorize  a  recovery  therefor.  Lei»enring  «•  La 
Croix 803 

4.  A  verdict  in  such  case  for  $1,140  upheld,  when  corrected  by 
a  remittitur  of  an  item  of  interest  erroneously  allowed  be> 
tween  the  date  of  the  injury  and  that  of  the  Judgment 
LeiMmiring  V.  La  Croix ..••.^•^•••^. ..,.••.•.•.«. a*  888 
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1.  Mandamus  will  not  lie  to  compel  an  Inferior  board  or  tribu- 
nal to  do  an  act  in  the  performance  of  which  discretion  or 
judgment  is  required  to  be  exercised.  State  v,  OUy  of 
Lincoln    597 

2.  Under  section  120,  chapter  13,  article  1,  Ck>mpiled  Statutes, 
1901,  mandamus  will  not  lie  to  compel  the  city  council  to 
award  the  contract  to  supply  coal  for  the  city  water  depart- 
ment to  a  bidder  on  the  ground  that  he  is  the  lowest  and 
best  bidder,  as,  in  passing  upon  the  question  who  is  the  best 
and  lowest  bidder,  the  council  exercises  a  discretion  not  con- 
trollable by  mandamus.    State  v,  Oity  of  Lincoln 597 

Xarriage.    See  Bvidbncb,  27. 

1.  There  is  a  presumption  of  the  existence  of  marriage  which 
arises  from  cohabitation  and  holding  each  other  out  to  the 
world  as  husband  and  wife,  and  public  policy  will  not  pre- 
vent a  child  bom  of  such  relations  from  availing  himself 
of  such  presumption  in  a  contest  as  to  his  legitimacy.  Sor- 
enaen  v.  Sorensen 509 

2.  A  contract  for  a  marriage  in  the  future  can  not  of  itself  con- 
stitute marriage,  and  if  Its  language  imports  that  the  mar- 
riage is  to  take  place  in  the  future,  such  contract  will  not 
constitute  a  marriage  de  prtpsenti.  But  two  contracts,  one 
constituting  a  present  marriage  and  the  other  providing  for 
a  future  public  celebration  thereof,  are  not  inconsistent. 
Sorensen  v.  Sorenaen , 509 

3.  A  contract  between  a  man  and  woman,  competent  to  marry, 
in  which  it  is  by  them  mutually  agreed  by  that  contract  to 
then  become  husband  and  wife,  constitutes  a  valid  marriage; 
but  when  there  has  been  no  subsequent  cohabitation,  admis- 
sions of  the  parties,  or  other  evidence,  except  the  unsup- 
ported oath  of  one  of  the  parties  after  the  other  party  is 
deceased,  there  is  a  presumption  against  secret  marriages 
which  must  be  considered  as  evidence  against  the  existence 
of  the  contract  Our  marriage  laws  aim  at  publicity;  secret 
marriages  are  not  favored.    Sorensen  v,  Sorenaen 509 

4.  An  existing  agreement  between  a  man  and  woman  to  marry 
at  a  future  day  conclusively  negatives  the  claim  of  a  mar- 
riage per  ver1>a  de  prwaenti  between  the  same  parties.  Sor- 
enaen V.  Sorenaen 500 

6.  Marriage  per  verba  de  future  cum  copula  is  not  consum- 
mated unless  the  copula  is  had  in  fulfilment  of  the  future 
agreement    Sorenaen  v,  Sorenaen 500 

6.  An  agreement  to  live  together  as  husband  and  wife,  made 
with  the  intention  of  being  carried  into  effect,  is  not  suffi- 
cient to  constitute  a  common  law  marriage,  unless  it  la 
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acted  upon  by  the  parties  living  together  as  husband  and 
wife.    Sorenaen  v,  Sarensen 500 

MarwhaUng  Assets. 

1.  The  rule  as  to  marshaling  assets  has  its  proper  exceptions 
and  limitations,  and  where,  by  reason  of  the  circumstances 
in  a  particular  case.  It  would  be  inequitable  and  work  an 
injustice  to  require  one  of  two  creditors  having  a  lien  on 
two  securities  to  first  resort  to  the  one  on  which  the  other 
creditor  has  no  lien,  a  court  of  equity  will  not  enforce  the 
rule.    Anthes  v.  8chroeder 370 

2.  Ordinarily,  where  several  creditors  having  a  common  debtor, 
who  has  several  funds,  all  of  which  can  be  reached  by  one 
creditor  and  only  a  part  of  the  funds  by  others,  a  court  of 
equity  will  require  that  the  former  shall  take  payment  out 
of  the  funds  to  which  he  can  resort  exclusively,  so  that  all 
may  receive  payment    Anthes  v.  Schroeder 870 

8.  It  is  likewise  a  rule  in  equity,  that  if  a  prior  creditor  having 
security  on  two  funds  satisfies  his  demand  out  of  the  se- 
curity or  fund  which  alone  is  pledged  to  a  Junior  creditor, 
and  thereby  exhausts  that  fund  or  security,  the  latter  cred- 
itor will  be  subrogated  to  the  former's  lien  upon  that  fund 
or  security  which  is  not  exhausted.    Anthea  v.  Schroeder, . .  87( 

4.  The  plaintifP  is  entitled  to  equitable  subrogation  to  the  Hen 
of  a  prior  creditor  on  other  security,  for  any  balance  re- 
maining due,  after  the  application  of  the  proceeds  of  the 
security  on  which  both  have  liens  to  the  payment  in  full 
of  the  prior  incumbrance.    Anthes  v,  Schroeder 370 

Master  and  Servant.    See  Ck)NTBAGTS,  5.    Instbuctions,  U.    Nbqli- 

GENCB. 

Burden  of  Proof, 

1.  In  an  action  for  negligence,  when  contributory  negligence  is 
relied  upon  as  a  defense,  the  burden  of  proof  is  upon  the 
defendant  to  establish  such  defense,  unless  contributory  neg- 
ligence is  disclosed  by  the  petition,  or  by  the  evidence  in- . 
troduced  by  the  plalntifT  in  making  his  case.  Neto  Omaha 
Thompson-Houston  Electric  Light  Co.  v.  Dent 66 J 

2.  Where  the  evidence  on  the  question,  either  of  negligence  or 
contributory  negligence,  is  of  such  a  character  that  reason- 
able minds  might  honestly  differ  as  to  the  Inference  to  be 
drawn  therefrom  as  to  such  questions,  a  finding  either  way 
thereon  can  not  be  said  to  be  insufficiently  supported  by  the 
evidence.   New  Omaha  Thompson-Houston  Electric  Light  Co. 

V.  Dent 668 

3.  An  employee  has  a  right  to  assume  that  his  employer  has 
taken  due  precautions  to  insure  his  safety,  and  that  the 

60 
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tools,  appliances  and  material  furnished  by  the  employer  are 
reasonably  safe.  Aliter,  where  the  employee  has  notice  of 
the  defective  condition  of  such  tools,  appliances  or  material 
or  of  facts  sufficient  to  put  a  man  of  ordinary  prudence  on 
inquiry.    New  Omaha  Thompson-Houston  Electric  Light  Co. 

V.  Dent ,...  668 

Duty  of  Master. 

4.  Ordinarily,  in  providing  his  employees  with  a  place  to  work, 
or  tools  and  appliances  with  which  to  work,  an  employer  is 
bound  to  exercise  reasonable  care  to  insure  the  safety  of 
such  employees.  New  Omaha  Thompson-Houston  Electric 
Light  Co.  V.  Rombold 71 

6.  The  foregoing  duty  is  a  continuing  one,  and  the  employer  is 
also  bound  to  keep  such  place,  tools  and  appliances  in  a 
reasonably  safe  condition,  and  to  make  seasonable  inspec- 
tion with  that  end  in  view.  New  Omaha  ThompsonrHouston 
Electric  Light  Co.  v-  Rombold 71 

Duty  of  Servant 

6.  Where,  from  the  nature  of  the  work,  the  contract  of  em- 
ployment, or  other  facts  and  circumstances,  the  duty  to  make 
inspection  and  discover  defects  devolves  upon  the  employee, 
the  employer  is  not  liable  for  an  injury  resulting  to  such 
employee  from  a  defect  which  the  latter,  by  reasonable  In- 
spection, would  have  discovered.  New  Omaha  Thompson- 
Houston  Electric  Light  Co.  v.  Rombold 71 

Negligence. 

7.  Whether  plaintlfTs  intestate,  an  experienced  lineman  with 
telephone  and  telegraph  wires,  had  such  knowledge  and  ex- 
perience respecting  the  handling  of  wires  charged  with 
heavy  currents  of  electricity  and  used  for  lighting  and  power 
purposes,  and  of  the  character  and  pliability  of  the  insular 
tion  thereon  as  to  its  being  brittle  and  liable  to  break  when 
twisted  in  fastening  because  of  age  and  wear,  and  whether 
he  acted  without  due  care  and  caution  under  the  circum- 
stances and  was  chargeable  with  contributory  negligence, 
heldf  not  to  be  so  conclusively  proved  as  that  there  is  no 
reasonable  chance  of  different  minds  reaching  difTerent  con- 
clusions, and  to  have  been  properly  submitted  to  the  jury  for 
its  determination.  New  Omaha  Thompson-Houston  Electric 
Light  Oo.  V.  Dent 674 

Risks— Assumption  of, 

8.  An  employee  assumes  only  the  risks  arising  from  the  ap- 
pliances and  materials  to  be  used  by  him  or  from  the 
manner  in  which  the  business  in  which  he  is  to  take  part  is 
conducted,  when  such  risks  are  known  to  him  or  are  ap- 
parent and  obvious  to  persons  of  his  experience  and  under- 


INDEX.  883 

Master  and  Servant — Concluded, 

standing.  Union  Stock  Yards  Co.  v,  Goodwin,  57  Neb. 
138.  New  Omaha  Thompson-Houston  Electric  Light  Co. 
V.  Dent 674 

9.  Whether  or  not  the  employee  exercised  due  care  and  caution 
In  looking  for  brealis  iA  the  insulation  on  the  wire  he  was 
working  with  and  fastening,  and  whether  he  was  guilty 
of  contributory  negligence  in  respect  thereto,  held,  under 
the  evidence,  to  have  been  properly  submitted  to  the  jury 
for  its  determination.  New  Omaha  Thompson-Houston  Elec- 
tric Light  Co,  v.  Dent i 674 

10.  A  break  occurring  In  the  insulation  on  the  wire  which  was 
being  handled  and  fastened  around  a  glass  insulator  by  the 
plaintiff's  Intestate  is  not  an  open  and  obvious  defect,  notice 
of  which  will  be  imputed  to  him  where,  under  the  evidence, 
there  exists  reasonable  grounds  for  difference  of  opinion  as 
to  his  being  able  to  observe  such  break  in  the  prosecution 
of  the  work  in  which  engaged  in  the  ordinary  way  and 
without  making  an  extra  effort  specially  for  the  purpose  of 
ascertaining  the  condition  of  the  insulation  where  the  break 
occurred,  after  the  wire  was  fastened.  New  Omaha  Thomp- 
son-Houston Electric  Light  Co,  v.  Dent 67-: 

11.  The  rule  announced  In  New  Omaha  Thompson-Houston  Elec- 
tric Light  Co.  v.  Roml>old,  ante,  p.  71,  on  the  evidence  in  that 
case  as  to  the  duty  of-  a  lineman  of  an  electric  light  company 
to  Inspect  wires  with  which  he  was  working  to  discover  de- 
fects, held,  not  applicable  to  the  case  at  bar  and  the  case 
cited  Is  therefore  distinguished.  New  Omaha  Thompson- 
Houston  Electric  Light  Co,  v.  Dent 674 

Mechanics'  Liens.    See  Statutes. 

Mortgages.    See  Chattel  Mobtqages. 

1.  To  entitle  a  mortgagee,  who  has  taken  a  judgment,  to  fore- 
close, it  is  only  necessary  that  the  judgment  and  a  return  of 
execution  as  required  by  section  851,  Code  of  Civil  Procedure, 
be  set  out  It  is  not  necessary  in  the  petition  to  state  the 
nonexistence  of  other  proceedings  to  enforce  the  judgment 
Montpelier  Savings  Bank  d  Trust  Co.  v,  Follett 41  ( 

2.  Where  a  judgment  has  been  transcripted  to  another  county, 
issuance  and  return  of  execution  there  will  be  a  sufficient 
compliance  with  the  requirements  of  section  851  of  the 
Code  of  Civil  Procedure,  unless  it  affirmatively  appears  that 
the  defendant  did  not  reside  there.  Montpelier  Savings 
Bank  d  Trust  Co,  v,  Follett 41' 

3.  Under  provisions  of  section  848  of  the  Code  of  Civil  Pro- 
cedure, prior  to  its  amendment  in  1897,  no  action  at  law 
could  be  maintained  to  recover  on  a  debt  secured  by  a  mort- 
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gage,  after  a  petition  to  foreclose  the  mortgage  had  been 
filed,  or  after  a  decree  had  been  rendered,  without  author- 
ity from  the  court  having.  Jurisdiction  of  the  foreclosure 
proceedings.     Mann  v.  Burkland 269 

4.  A  petition  in  an  action  at  law  seeking  to  recover  on  an  in- 
debtedness secured  by  a  mortgage,  where  foreclosure  pro- 
ceedings have  been  instituted  under  the  mortgage,  are  pend- 
ing, or  have  gone  to  decree,  is  subject  to  demurrer  if  it  fail 
to  allege  authority  from  the  court  having  jurisdiction  of  the 
foreclosure  proceedings  to  maintain  the  action  at  law.    Mann 

V.  Burkland 269 

5.  Before  a  plain t'iff  in  a  foreclosure  suit  can  recover  the  pro- 
ceeds of  a  judicial  sale  on  his  de^^ree,  he  must  show  his  right 
thereto  by  proving  the  confirmation  of  the  sale.  Craw  v. 
Ahrams    553 

Xunlcipal  Corporations.     See  Mandamus.    Telegraphs  and  Tei.e- 

PHONES. 

Board  of  Fire  and  Police  Commissioners.  - 

1.  The  legislature  may  by  statute  confer  upon  the  governor  the 
power  to  appoint  members  of  the  board  of  fire  and  police 
commissioners  of  cities  of  the  metropolitan  class.     Redell 

t>.  Moores,  63  Neb.  219.    State  v,  Broatch 687 

Contracts, 

2.  A  city  or  village  can  enter  into  a  valid  contract  for  the  erec- 
tion or  construction  of  any  work  authorized  by  section  69, 
article  1,  chapter  14,  Compiled  Statutes,  only  after  it  has 
advertised  for  bids  as  required  by  subdivision  XV  of  such 
section,  and  then  only  with  some  person  in  accordance  with 
a  bid  tendered  by  him  in  response  to  such  advertisement 
Fairbanks,  Morse  A  Co.  v.  City  of  North  Bend 660 

8.  The  object  of  that  subdivision  is  to  Invite  competition  and 
to  prevent  favoritism  and  fraud;  to  attain  that  object  It  is 
essential  that  the  bidders,  so  far  as  possible,  be  placed  on 
equal  footing,  and  be  permitted  to  bid  on  substantially  the 
same  proposition,  and  on  the  same  terms.  Fairbanks,  Morse 
d  Co.  V.  City  of  North  Bend 560 

4.  Where  a  bid,  filed  within  the  time  fixed  by  the  advertise- 
ment for  receiving  bids,  is  substantially  changed  and  mod- 
ified after  such  time,  It  is  to  be  regarded  as  a  new  bid,  re- 
ceived after  other  competitors,  by  the  terms  of  the  notice, 
had  a  right  to  presume  that  the  contest  was  closed;  conse- 
quently, its  acceptance  would  be  In  violation  of  the  provis- 
ions of  said  subdivision,  as  above  construed,  and  would  im- 
pose no  liability  on  either  party.  Fairbanks,  Morse  d  Co. 
V.  City  of  North  Bend 5€0 
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6.  Where  a  bid,  under  the  circumstances  mentioned  in  the  pre- 
ceding paragn^h,  is  accompanied  by  a  deposit,  as  a  guar- 
antee that  the  bidder  will  enter  into  a  contract  in  accordance 
with  the  terms  of  his  bid  if  accepted;  upon  the  refusal  of  the 
bidder,  after  his  bid  is  accepted,  to  enter  into  such  contract, 
he  is  entitled  to  a  return  of  his  deposit,  because,  under 
such  circumstances,  such  bid  and  its  acceptance  can  not  be 
made  the  basis  of  a  Talid  contract  Fairbanks,  Morse  d  Oo, 
V.  City  of  North  Bend '. 660 

6.  In  an  action  to  recover  such  deposit,  the  plaintiff  is  not  es- 
topped to  deny  the  validity  of  the  bid  and  its  acceptance, 
nor  does  the  maxim.  Potior  eet  conditio  possidentis,  apl;)ly  in 
such  a  way  as  to  defeat  a  recovery.  Fairbanks,  Morse  d  Oo. 
V.  OUy  of  North  Bend 560 

Vegiigenoe.     See  Banks  and  Banking,  5.     iNSTBUCfnoNS,  10-12. 

MASTB8  AND  SEBVANT. 

1.  Except  with  respect  to  the  relation  of  partnership,  or  of  prin- 
cipal and  agent,  or  of  master  and  servant,  or  the  like,  the 
doctrine  of  imputed  negligence  is  not  in  vogue  in  this  state. 
Hajsek  v.  Chicago,  B,  d  Q.  R.  Co 639 

2.  An  employer's  act  of  unbridling,  in  connection  with  the 
driver,  a  mare  theretofore  alwasrs  gentle  and  tractable^  and 
putting  on  her  a  halter,  and  then  leaving  her  ordinary 
driver  to  lead  her  to  a  feed-box  to  eat,  and  doing  this  in 
front  of  a  tent  on  the  state-fair  grounds  without  unhitching 
her  from  a  wagon,  to  which  she  was  attached,  there  being 
nothing  in  the  surroundings  aparently  calculated  to  frighten 
the  mare,  held,  not  negligent  nor  creating  any  liability  of 
the  employer,  although  immediately  after  she  became  un- 
manageable, and  ran  over  the  driver  and  fatally  injured 
him.    Fifer  v.  Burch 217 

negotiable  Instnunents. 

The  maker  of  a  note  and  mortgage  not  negotiable,  without 
notice  of  an  assignment  thereof,  may  pay  the  same  to  the 
original  payee  in  the  mortgage.    Crewison  v.  OelschlegaJ. . .  678 

Hew  Trial.    See  Appeal  and  Ebbob,  34.    Bquitt,  8-6. 

1.  The  rule  acted  upon  by  the  supreme  court  that  it  will  not 
interfere  where  the  trial  court  has  overruled  a  motion  for  a 
new  trial  grounded  upon  the  insufficiency  of  conflicting  testi- 
mony, does  not  apply  to  the  district  courts.  These  courts 
should  independently  exercise  thefr  power  in  this  respect, 
without  restraint  from  the  rule  which  governs  appellate 
tribunals,  and,  taking  care  not  to  invade  the  legitimate 
province  of  the  jury,  grant  new  trials  whenever  it  appears 
that  substantial  Justice  has  not  been  done  between  the 
parties.    Parker  v.  Wells ,_ ^ 647 
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2.  Where  a  verdict  is  returned  against  a  plaintiff  and  in  favor 
of  several  defendants,  on  different,  distinct  and  separate 
defenses  pleaded  separately  by  them,  a  single  joint  motion 
for  a  new  trial  against  them  all  is  insufficient,  and  it  should 
be  overruled  if  the  verdict  is  good  as  to  any  one  oi.  the  de- 
fendants,   hydick  v.  Qill 273 

3.  Where  a  motion  for  a  new  trial  is  overruled  under  such  cir- 
cumstances, this  court  is  only  required  to  examine  the  record 
far  enough  to  ascertain  that  fact    Lydick  v.  €Hll 273 

Notice.  See  Attorney  and  Client,  3.  Bankeuptct,  5-8.  Deposi- 
tions, 3.  Judicial  Sales,  1.  Princd'al  and  Agent,  4. 
Inclosing  an  eighty-acre  tract  with  other  land,  with  a  post 
and  wire  fence,  and  using  the  same  for  pasturing  cattle,  is 
sufficient  notice  of  the  rights  of  a  purchaser  who  holds  it 
by  an  unrecorded  contract  to  put  a  subsequent  incumbrancer 
on  inquiry  as  to  the  purchaser's  rights.    Millard  v,  Wegner. .  674 

Nuisance.    See  Telegraphs  and  Telephones. 

Officers.    See  Banks  and  Banking,  5.    Contracts,  6.    ShebiNs. 

Parties.    See  Action,  1.    Injunction,  2. 

Partition.    See  Dower. 

1.  Where  lands  are  devised  to  two  or  more  jointly,  one  of  the 
devisees  may  maintain  an  action  for  the  partition  thereof 
against  the  executor  and  the  other  devisees,  at  any  time 
after  the  expiration  of  the  time  for  filing  claims  against  the 
estate,  although  the  estate  has  not  been  settled  and  there  has 
been  no  decree  of  distribution,  provided  the  personal  as- 
sets, in  the  hands  of  the  executor,  are  sufficient  to  discharge 
the  debts  of  the  estate  and  the  charges  enumerated  in  sec- 
tion 289,  chapter  23,  Compiled  Statutes  (Annotated  Statutes, 
5154).    Schick  v.  Whitcomb 784 

2.  In  such  action,  the  district  court  has  Jurisdiction  to  deter^ 
mine  every  question  necessarily  involved  in  a  Just  and 
equitable  decree  of  partition,  and  where  the  devisees,  or  any 
of  them,  have  received  advancements,  which  have  not  been 
adjusted  by  the  county  court,  they  may  be  adjusted  in  such 
action.  For  the  purposes  of  such  adjustmei^t,  such  advance- 
ments are  to  be  regarded  as  a  part  of  the  assets  of  the  es- 
tate.   Schick  V.  Whitcomb 784 

3.  Where,  by  the  terms  of  the  will,  a  part  of  the  devisees  take 
only  the  use  of  a  certain  portion  of  the  estate  for  life,  re- 
mainder over  to  their  children,  etc..  and  the  executor  is  au- 
thorized to  make  division  thereof  or  to' invest  the  proceeds, 
the  legal  title  to  such  shares  vests  in  the  executor  in  trust, 
for  the  uses  and  purposes  mentioned  in  the  will,  and  im- 
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poeoB  upon  him  a  charge,  requiring  the  exercise  of  his  dis- 
cretion, in  regard  to  the  care  and  management  of  that  por- 
tion of  the  estate,  and  the  provisions  of  the  will  in  respect 
thereto  should  be  carried  out  in  the  decree  of  partition. 
Schick  V.  Whitcomh 784 

4.  The  referees  in  partition  are  not  required  to  procure  certifi- 
cates of  incumbrances,  and  have  the  lands  appraised,  as  In 
case  of  a  sale  by  the  sheriff  on  execution;  nor  is  it  essen- 
tial to  the  validity  of  such  sale  that  the  report  of  the  clerk, 
as  to  incumbrances  required  by  section  819,  Code  of  Civil 
Procedure,  or  the  order  therefor,  should  be  made  before  sale. 
SchicJc  V.  Whitcomh,. 784 

6.  Our  statutory  proceedings  for  the  partition  of  real  estate  are 
essentially  in  rent,  and  the  district  court  has  no  jurisdiction 
in  such  proceedings  to  partition  real  property  in  another 
state.    Schick  v.  Whitcomh 784 

ifetition.    See  Pleading  and  Pbaotice. 

Physicians  and  Surgeons.    See  Malpbagtige. 

Pleading  and  Practice.  See  Action,  1.  Appeal  and  Ebbob,  25-43. 
Creditobs*  Suit.  Criminal  Law  and  Pbooedube.  EQumr, 
7.  INSUBANCE.  Judgment,  10-12.  Libel  and  Slander,  7,  12- 
15.    Mortgages.    Statute  of  Frauds,  2.    Tbial,  24-26. 

1.  The  denial  of  an  allegation  that  "Helena  V.  W.  Knight,  on 
and  prior  to  the  25th  day  of  April,  1898,  was  the  owner  in 
fee  simple  and  entitled  to  the  possession  of"  certain  prem- 
ises, in  ipsis  verbis,  accompanied  by  a  plea  that  prior  to  Octo- 
ber 25,  1898,  defendant  had  acquired  title  to  the  premises  by 
adverse  possession,  and  accompanied  by  a  denial  that  the 
plaintiff,  who  was  claiming  as  executor  of  Helena  V.  W. 
Knight,  had  title  or  right  of  possession,  and  accompanied 
by  specific  denials  of  plaintiff's  alleged  executorship,  of  the 
death  of  Helena  V.  W.  Knight,  and  of  plaintiff's  right  in  the 
premises,  does  not  deny  the  antecedent  title  of  Helena  V. 

W.  Knight.    Knight  v.  Denman 883 

2.  Former  conclusion  adhered  to,  both  as  to  the  negative  preg- 
nant in  defendant's  denial  of  Helena  V.  W.  Knight's  title, 
and  as  to  error  in  the  instructions  by  which  the  issue  of  de- 
fendant's adverse  possession  was  submitted  to  the  jury. 
Knight  17.  Denman 383 

Petition, 

Z.  A  petition  demanding  relief  on  the  ground  of  fraud,  is  de- 
murrable if  it  shows  that  the  action  was  not  commenced 
within  four  years,  and  fails  to  show  when  the  fraud  was 
discovered.    Newman  Orove  State  Bank  v.  lAnderholm 864 

4.  The  question  of  whether  a  petiUon  states  a  cause  of  action 
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or  discloses  grounds  sufficient  for  the  granting  of  equitable 
relief,  may  be  raised  at  any  stage  of  the  proceedings  in  the 
appellate  court,  up  to  and  including  the  filing  of  a  motion 
for  a  rehearing.  Vila  v.  Grand  Island  Electric  Light,  Ice  d 
Cold  Storage  Co 233 

6.  A  prayer  for  general  equitable  relief,  coupled  with  that  of 
one  for  specific  relief,  can  not  be  extended  so  as  to  warrant 
the  granting  oi  relief  not  embraced  within  and  comprehended 
by  the  allegations  of  fact  contained  in  the  pleading.  Vila 
V,  Grand  Island  Electriic  Light,  Ice  d  Cold  Storage  Co 233 

6.  In  pleading  performance  of  conditions  precedent  under  sec- 
tion 128,  Code  of  Civil  Procedure,  a  plaintiff  may  properly 
assume  that  conditions  which  have  been  waived  will  not  be 
relied  upon,  and  allegations  of  waiver  to  meet  a  defense 
based  on  such  conditions  are  not  inconsistent  with  the 
statutory  allegation  that  all  conditions  on  his  part  have  been 
duly  performed.    German  Ins.  Co.  v.  Shader 1 

7.  Petition  in  the  case  at  bar  examined,  construed,  and  held 
defective  in  substance,  and  insufficient  to  support  the  orders 
of  the  court  appointing  a  receiver  to  take  charge  of  and  se- 
questrate the  property  and  business  of  the  aefendaut  corpora- 
tion, directing  a  sale  thereof,  and  the  confirmation  of  the 
sale  made  under  such  orders.  Vila  v.  Grand  Island  Electric 
Light,  Ice  d  Cold  Storage  Co 233 

8.  A  plaintiff  does  not  change  his  cause  of  action  by  substi- 
tuting allegations  of  waiver  for  a  general  denial  with  re- 
spect to  a  defense  of  breach  of  conditions  precedent  G^er- 
man  Ins.  Co.  v.  Shader 1 

9.  Petition  for  alienating  the  affections  of  a  husband  held  suffi- 
cient   Sickler  v.  Mannix 21 

10.  Petition  filed  in  the  county  court  examined,  and  held  to  state 

a  cause  of  action.    Coleman  v.  Spearman,  Snodgrass  d  Co...     28 
Practice. 

11.  It  is  not  proper  practice  to  strike  from  the  files  a  duly 
verified  petition  by  an  heir  at  law  of  the  testator  seeking 
equitable  relief  against  an  order  admitting  a  will  to  pro- 
bate. Such  a  petition  should  be  met  by  demurrer  or  answer. 
Genau  v.  Abbott 117 

12.  If  the  petition  states  a  cause  of  action  on  its  face,  an  order 
striking  it  from  the  files  is  not  to  be  held  error  without 
prejudice  because  such  petition  is  obnoxious  to  motion  with 
respect  to  form,  and  the  record  in  the  probate  proceedings 
discloses  facta  at  variance  with  some  of  its  allegations. 
Genau  v.  Abbott 117 

IS.  A  demurrer  to  the  petition  is  not,  by  the  provisions  of  onr 
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code  Qf  practice,  a  proper  part  df  the  answer  filed  in  H  caa^^ 
and  should  be  disregarded.  Fidelity  d  Deposit  Co.  i>.  ParUr 
inaon    3l9 

14.  Where  Issue  is  joined  and  a  trial  had  without  objection  to 
the  sufficiency  of  the  petition,  that  pleading  will  be  con- 
strued liberally,  and  if  the  essential  elements  of  plaintifCs 
case  may  be  implied  from  its  terms  by  reasonable  intend- 
ment»  they  will  be  regarded  as  alleged  sufficiently.  Boren- 
sen  V.  Sorensen 488 

Reply, 
16.  The  reply  of  plaintiff  setting  out  certain  proceedings  of  the 
county  court,  examined,  and  held  not  to  state  a  defense 
to  the  answer  of  defendant    McOormick  Harvesting  Machine 
Co,  V.  Stives 432 

Pledges.    See  Ck)BFORATioN8, 1,  4. 

Pref erencee.    See  Banksdftot. 

Principal  and  Agent.     See  GONSTiTunoNAii  LiLw,  1,  2.     Ivsum- 

AJVCE,  6. 

AuthoHty. 

1.  If  a  principal  constitutes  an  agent  to  do  a  business  which 
obytously  and  from  its  very  nature  can  not  be  done  by  the 
agent  otherwise  than  through  a  substitute,  or  if  there  exists 
in  relation  to  the  business  a  known  established  usage  of 
substitution,  in  either  case  the  principal  would  be  held  to 
have   expected   and   authorized   such   substitution.     Break 

V.  Meeker 99 

Estoppel. 

2.  Where  a  principal  has  by  its  voluntary  act  placed  an  agent 
in  such  a  situation  that  a  pei;pon  of  ordinary  prudence  oon- 
▼ersant  with  business  usages  and  the  nature  of  the  particular 
business  is  Justified  in  presuming  that  such  agent  has  au- 
thority to  perform  a  particular  act,  and  therefore  deals  with 

.  the  agent,  the  principal  is  estopped,  as  against  such  third 
person,  from  denying  the  agent's  authority.  Holt  v.  Schnei- 
der, 57  Neb.  523,  followed.    Faulkner  v.  Simms 881 

3.  Ostensible  authority  to  act  as  agent  may  be  inferred  if  the 
party  to  be  charged  as  principal  affirmatively,  or  intention- 
ally, or  by  lack  of  ordinary  care,  causes  or  allows  third  per- 
sons to  trust  and  act  upon  sitch  apparent  agency.  Thoinson 
V.  Shelton,  49  Neb.  644,  and  Phoenix  Ins.  Co.  v.  Walter,  51 
Neb.  182,  followed.    Faulkner  v.  Simms 286 

Notice. 

4.  It  is  tbe  duty  of  an  agent  to  make  known  to  his  principal 
all  tBctB  concerning  the  service  in  which  he  is  engaged  that 
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oome  to  his  knowledge  in  course  <^  his  employment,  and  this 
duty  he  is,  in  a  subsequent  action  between  his  principal 
and  a  third  person,  conclusively  presumed  to  have  per- 
formed. This  is  the  foundation  of  the  rule,  necessary  to  the 
public  safety,  that  notice  to  an  agent  in  the  course  of  his 
employment  is  notice  to  his  principal.    Modem  Woodmen  of 

America  v.  Colm^n • 660 

Proof. 
6.  The  existence  of  an  agency,  and  the  nature  and  scope  of 
its  powers,  may  be  proved  by  the  course  of  dealing  be- 
tween the  persons  alleged  to  sustain  the  relation  of  prin- 
rfpal  and  agent,  and  between  the  latter,  with  the  consent  of 
tiie  former  and  third  persons.  8tandley  v.  Clay,  Rohinton 
d  Co S32 

Principal  and  Surety.     See  Drscent  akd  Distribution,  3.     Evi- 
dence, 13.    Judicial  Sales,  6. 

Privity.    See  Quo  Wakranto,  3. 

Privity,  so  far  as  concerns  the  effect  of  a  Judgment  on  prop- 
erty rights,  does  not  arise'  from  mere  relationship  by  blood 
or  affinity,  nor  because  two  parties  may  have  an  interest  in 
the  same  subject  matter  of  litigation;  it  implies  a  relation- 
ship by  succession  or  represeot-ition,  between  a  party  to  the 
first  action  and  a  party  to  a  subsequent  action,  in  respect  to 
a  matter  adjudicated  In  the  first.    Sorensen  v.  Sorensen 490 

Process. 

An  affidavit  which  contains  no  venue  and  which  also  fails  to 
disclose  the  county  of  which  the  offlr^er  before  whom  it  was 
taken  is  an  official,  is  so  fatally  defective  as  to  be  worthless 
as  a  basis  for  the  publication  of  a  suni^iions  on  a  nonresident 
defendant    Albers  v.  Kozeluh 622 

Proof.    See  Bubden  of  Proof.    Trial,  1. 

Public  Policy.    See  Contracts,  6. 

Publication  of  Summons.    See  Process. 

Quo  Warranto. 

1.  In  an  action  by  proceedings  in  quo  warranto  to  try  title 
to  an  office,  the  claim  or  demand  on  which  the  judgment  of 
the  court,  is  asked,  the  subject  matter  of  the  controversy, 
is  the  right  to  the  office  for  the  term  in  controversy,  and  the 
action  is  personal  as  to  the  parties  claiming  the  office.    State 

V.    Broatch 687 

2.  In  such  action  there  is  no  adjudication  or  determination  of 
official  rights,  duties  and  powers  of  the  person  adjudged  to 
be  entitled  to  the  office,  but  solely  an  adjudication  of  his 
right  to  hold  the  office  for  the  term  in  controversy  and  per- 
form its  function^.     State  v.  Broatch 687 
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Judgment. 

3.  Such  an  adjudication  determining  the  ri^ht  of  a  clalniant 
to  an  office  for  a  specified  term  does  not  determine  the 
right  of  a  successor  to  the  office,  holding  by  appointment 
from  the  same  authority  for  a  dlfTerent  term;  nor  is  the  suc- 
cessor, with  respect  to  the  right  to  the  office  adjudicated  in 
a  prior  suit  for  a  different  term,  deemed  in  privity  with  his 
predecessor;  nor  Is  the  subject  matter  the  same  in  the  two 
suits.    State  V.  Broatch 687 

4.  Interveners  held  to  have  no  valid  claim  to  the  office  as  mem- 
bers of  the  board  of  fire  and  police  commissioners  for  the 
terms  which  are  in  controversy  in  the  present  action.    Rtate 

V.   Broatch : 687 

6.  Heldt  That  the  respondents,  appointees  of  the  governor,  are 
the  lawfully  constituted  board  of  fire  and  police  commission-    . 
era  of  the  city  of  Omaha.    State  v,  Broatch 687 

Bailxoada.    See  Eminent  Domain. 

Beal  Estate  Agents.    See  Constitutional  I^^w,  1,  2. 

Beceivera.    See  Gobforations,  10. 

1.  A  receivership  Is  a  purely  ancillary  remedy  and  can  not  be 
maintained  In  a  proceeding  instituted  solely  for  that  pur- 
pose.   Vila  V.  Orand  Island  JSlectria  Light  Jne  d  Cold  Storage 

Co 222 

2.  Unless  expressly  authorized  by  statute,  a  court  has  no  juris- 
diction to  appoint  a  receiver  of  corporate  property  upon 
grounds  which  would  not  be  sufficient  were  the  owner  a 
natural  person.  Vila  v.  Orand  Island  Electric  Light,  Ice  d 
Cold  Storage  Co 222 

8.  A  receiver  can  not  be  appointed  at  the  instance  of  a  mere 
mortgagee  for  property  not  covered  by  the  mortgage.  Vila 
V,  Orand  Island  Electric  Light,  Ice  d  Cold  Storage  Co 222 

4.  Jurisdiction  to  appoint  a  receiver  of  corporate  property,  can 
not  be  conferred  by  the  mere  consent  of  the  corporation 
where  neither  equitable  nor  statutory  grounds  exist  and 
where  other  parties  whose  rights  are  affected  have  not  been 
notified;  nor  is  a  stockholder  concluded  by  such  an  order. 
Vila  V.  Orand  Island  Electric  Light,  Ice  d  Cold  Storage  Co. .  222 

5.  The  appointment  of  a  receiver  in  an  equitable  action  is  ordi- 
narily an  ancillary  remedy,  provisional  in  character,  and  in- 
cidental to  the  main  object  or  purpose  of  the  suit.  Vila  v. 
Orand  Island  Electric  Light,  Ice  d  Cold  Storage  Co 233 

6.  Save  in  certain  classes  of  suits  in  equity  which  constitute 
well-recognized  exceptions,  the  jurisdiction  of  courts  of 
equity  does  not  warrant  the  appointment  of  a  receiver  to 
take  charge  of  and  administer  the  property  and  business  of 


892  INDEX. 

BaoBlvOT    Concluded. 

a  corporation  In  an  independent  action,  where  that  is  tit* 
main  object  and  purpose  of  the  suit  and  the  sole  and  only 
relief  ac^ed  for.  Vila  v.  Cfrand  Island  Electric  lAgM,  lae 
d  Cold  Storage  Co 233 

Sahearln^. 

If  a  correct  conclusion  has  been  reached,  even  by  a  wr«i|^ 
course  of  reasoning,  the  unsuccessful  party  is  not  entitlod  tm 
a  rehearing.    School  District  of  Omaha  v.  McDonald 623 

Bea  Judicata.    See  Jitdoiiknt,  4-8. 

BeriTor.    See  Attoenet  and  CtOBNT,  2.    Judoxbnt,  9. 

Boads.    See  Hiohwats. 

■ales.    See  CoNtaAcrs,  1.    Bxbcutobs  ahd  AnKimsTRATOBa,  %  1^ 

Bet-Oif. 

1.  In  an  action  of  ejectment  an  ofteet  for  board  an4l  ntinte- 
nance  ot  the  plaintifT  by  the  defendants  can  not  properly  be 
introduced;  it  being  pleaded  merely  as  an  account  and  not 
shown  to  have  any  direct  connection  with  ptatlntifTs  cause 
of  action  for  possession  of  land  and  for  rtnts  and  profits. 
White  V.  Whitney 739 

2.  Where  a  motion  to  strike  out  such  malte/  on  the  part  of  the 
plaintifT  has  been  oyerruled  by  the  court  and  ezoepltions 
taken  to  such  action,  the  subsequent  sustaining  of  a  de- 
murrer to  the  same  matter  p«  the  ground  that  it  does  not 
constitute  a  defense,  ts  i*ot  prejudicial  error.  White  v. 
Whitney j, 739 

UmtIIIs.    See  Obiminai.  Ulw  and  Procsdubb,  1,  2.    Judioial  Saub. 

1.  An  action  against  a  sherifP  to  reooyer  damages  for  the  seisure 

and  sale  of  exempt  property  under  an  execution,  13  not  a 

suit  for  miscAuduct  in  office  within  the  meaning  of  section 

907,  C5ode  of  Civil  Procedure;  following  Neikardt  v.  KUmer, 

12  Neb.  86.    Strong  v.  Oombs 315 

t.  Where  the  sheriff  fails  to  Inform  the  appraisers,  called-  by 
him  to  appraise  personal  property  seised  on  execution,  of  a 
mortgage  lien  existing  thereon,  which  lien  is  set  forth  in  the 
claim  made  by  the  defendant  in  execution  that  the  property 
is  exempt  from  seizure  and  sale  under  the  execution,  and 
the  appraisement  is  made  without  knowledge  of  such  lien 
en  the  part  of  the  appraisers  and  without  any  allowance 
being  made  therefor,  the  sheriff  can  not  interpose  the  kp- 
praisement  so  made  as  a  defense  to  an  action  brought  against 
him  for  damages  for  selling  the  property,  when  the  amount 
of  the  lien,  if  deducted  from  the  appraisement  as  made, 
would  reduce  the  defendant's  interest  in  tha  prop^ty  to 
less  than  |600.    Strong  v.  Oomhs...., l^«...  816 
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statute  of  Frauda. 

1.  An  oral  agreement  between  the  owner  of  the  fee  and  a  mort- 
gagee of  real  estate  that  the  latter  shall  accept  a  deed  from 
the  former  of  the  ivroperty  in  full  satisfaction  of  the  in- 
debtedness secured  by  the  mortgage,  is  within  the  statute 
of  frauds,  and,  in  the  absence  of  facts  to  take  it  out  of  the 
statute,  is  not  enforceable.  Montpelier  Savings  Bank  d  Trust 
Oo.  V.  Follett 416 

2.  The  objection  that  a  contract  sued  upon  is  void  under  the 
statute  of  firauds  because  not  in  writing,  may 'be  availed  of 

by  a  general  denial  in  the  answer.    Riiff  v.  Riibe 543 

8.  In  an  action  to  recover  for  personal  services  under  a  con- 
tract void  because  not  in  writing  and  not  to  be  performed 
within  one  year,  it  is  error  to  instruct  the  Jury  that  the 
wage  agreed  upon  by  the  void  contract  may  be  regarded  as 
establishing  the  rate  of  the  plaintiff's  compensation.  Riiff 
V.  Riibe 543 

Statute  of  LimltationB.    See  Lucitation  or  Actionb.    Tenant  in 

Ck)MMON,  1.  / 

Statutes.    See  CoNSTrrunoNAL  Law,  2,  3.    Evidknce,  6.    EbnEcuroBS 

AND   ADMINIBTKATOBS,    4.      HlOHWATB,    2,    3.      JUDGMENT,    1. 

Mandamus,  2.  Municipal  Ck>BFOKATioN8,  2,  3.  Statutes 
AND  Constitutional  Pbovisions  Cited,  ante,  p.  xxxv.  Tele- 
graphs AND  Telephones. 
The  object  of  the  statute,  section  4.  article  2,  chapter  54  of  the 
Compiled  Statutes  of  1901  (Annotated  Statutes,  7117),  was 
to  secure  to  mechanics  and  laborers  the  amount  due  them  for 
work  and  labor  performed  in  the  erection  of  a  public  build- 
ing on  which  no  lien  is  allowed  for  such  work  and  labor. 
While  the  mechanic  and  laborer  doing  work  on  such  building 
may  resort  to  the  bond  required  of  the  contractor,  it  is 
doubtful  if  the  subcontractor  who  furnishes  work  and  mar 
terial  in  the  construction  of  such  building  is  within  the 
terms  of  the  statute,  even  though  he  has  paid  the  mechanics 
and  laborers  doing  the  work  contracted  for  by  him.  Mo- 
Ohukey  v.  Cromwell,  U  N.  Y.  593.  Fidelity  d  Deposit  Oo, 
V.  Parkinson 319 

Stocks  and  Stockholdera.    See  Corporations. 

Bubrogation. 

One  who  pays  a  mortgage  covering  land  in  which  he  has  no 
legal  interest,  and  who  is  in  no  way  liable  for  the  mortgage,  « 
is  not  entitled  to  be  subrogated  to  the  rights  of  the  mort- 
gagee; but  if  the  former  Is  in  possession  he  may  be  allowed 
a  credit  for  such  payments  as  against  an  action  by  the  mort- 
gagor for  an  accounting  for  rents  and  profits.  Mavity  v, 
Btover    602 
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Bummons.    See  Injunction,  S,  4.    Process. 

Telesrr&pha  and  Telephones.    See  Equitt,  6. 

The  term  "public  roads/'  in  section  14,  chapter  89a,  Compiled 
Statutes,  giving  telegraph  and  telephone  companies  a  right 
of  way  along  the  public  roads  of  the  state,  does  not  include 
the  streets  and  alleys  of  a  municipal  corporation,  and  the 
unauthorized  use  of  such  thoroughfares  for  such  purpose 
constitutes  a  public  nuisance.  Nebraska  Telephone  Co.  v. 
Western  Independent  Long  Distance  Telephone  Co 772 

Tenant  in  Common. 

1.  A  tax  deed  does  not  convey  the  title  to  real  estate,  but  it  is 
a  sufficient  color  of  title  when  coupled  with  possession  to  put 
the  statute  of  limitations  in  operation  against  the  rights 

of  all  cotenants  in  the  land.    Craven  v.  Craven 459 

2.  The  right  of  Joint  tenants  to  participate  in  the  benefit  of  a 
superior  claim  purchased  by  ohe  of  them  in  possession,  is 
dependent  on  a  timely  offer  to  contribute  their  rightful  pro- 
portion of  the  money  expended  by  the  tenant  in  possession 

in  procuring  such  superior  claim.    Craven  v.  Craven 459 

3.  Where  one  tenant  in  common  openly  denies  the  title  of  his 
cotenants  and  is  in  possession  of  and  claims  the  entire 
property  himself  by  deed,  such  holding  is  adverse.    Craven 

V,   Cravtn 459 

Tender. 

A  tender  in  an  answer  or  during  the  progress  of  the  trial, 
does  not  necessarily  admit  the  validity  of  the  plaintilT's 
cause  of  action.    Craw  v.  Ahrams 546 

Trespass.    See  Injunction,  5. 

TrlaL  See  Appeal  and  Erbob.  Bankruptcy,  5.  Bastardy.  Con- 
TiNUANCB.  Contracts,  2.  Criminal  Law  and  Procedure. 
BvmBNCBL  Fraudui£Nt  Conveyances,  7.  Instructions. 
Master  and  Servant,  7,  9.  Pleading  and  Practice.  Wit- 
nesses. 

Burden  of  Proof. 

1.  The  burden  of  proof  is  upon  the  husband  or  those  claiming 
under  him  to  show  that  a  gratuitous  transfer  to  him  from 
his  wife  was  made  freely  and  deliberately,  and  that  the 
transaction  was  fair  and  proper.    Hovorka  v.  Havlik 14 

Demurrer  to  Evidence. 

2.  A  jury  impaneled  to  try  issues  of  fact  is  practically  elimi- 
nated by  a  decision  sustaining  a  demurrer  to  evidence.  Such 
a  decision  is  essentially  a  denial  of  the  litigant's  claim  that 

he  is  entitled  to  a  Jury  trial.    Bee  Building  Co.  v.  DaXtcn 2% 

3.  When  a  court  has  sustained  a  demurrer  to  evidence^  the 
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direction,  repeptlon  and  recording  of  a  verdict  are  mere 
ceremonial  acts.  The  verdict  In  such  a  case  has  no  legal 
significance;  It  does  not  furnish  the  basis  of  the  Judgment 
nor  serve  any  other  useful  purpose.     Bee  Building  Oo.  v. 

Dalton ^ 38 

Directing  Verdict. 

4.  Where  no  evidence  is  introduced  in  support  of  the  only 
defense  properly  pleaded,  It  Is  the  duty  of  the  court  to  con- 
strue the  contract,  and  determine  the  measure  of  damages, 
and  direct  the  Jury  to  return  a  verdict  accordingly.  Bchool 
District  of  Omaha  v.  McDonald 610 

6.  Plaintiff  having  introduced  his  evidence  without  proving 
all  material  allegations.  It  is  not  error  for  the  court  to  di- 
rect a  verdict  for  defendants.    Barker  v.  Burbank 86 

6.  It  is  error  to  instruct  a  jury  to  return  a  verdict  for  defend- 
ant where  there  is  any  competent  evidence  adduced  which, 
if  believed  by  the  jury,  would  suport  a  verdict  for  plaintiff. 
Hahig  v.  Layne,  38  Neb.  743.    Allen  v.  Cerny 211 

Discretion  of  Court. 

7.  The  propriety  of  allowing  the  plaintiff  to  withdraw  a  juror 
and  continue  the  case  in  order  to  obtain  further  testimony, 
is  a  matter  resting  in  the  sound  discretion  of  the  court 
Yiolet  V.  Rose,  39  Neb.  660.    Barker  v.  Burhank 85 

8.  The  record  of  the  trial  court  examined,  and  held  that  the 
court  was  not  guilty  of  an  abuse  of  discretion  in  refusing 
such  a  request    Barker  v.  Burbank 85 

Dismissal. 

9.  A  plaintiff  can  not  dismiss  his  action  Without  prejudice, 
after  there  has  been  a  final  submission  of  it  either  to  the 
court  or  Jury.    Bee  Building  Co.  v.  Dalton 38 

10.  The  "submission  of  a  case  to  a  Jury,"  contemplated  by  sec- 
tion 430,  Code  of  Civil  Procedure,  is  the  submission  of  an 
issue  of  fact  which  the  Jury  is  at  liberty  to  decide  in  favor 

of  either  party.    Bee  Building  Co.  v.  Dalton 38 

11.  When  a  case  has  been  submitted  upon  a  demurrer  to  the  evi- 
dence, plaintiff's  absolute  right  to  dismiss  without  prejudice 

is  lost    Bee  Building  Oo.  v.  Dalton 38 

12.  The  district  court  may,  in  the  just .  exercise  of  its  discre- 
tionary power,  permit  plaintiff  to  dismiss  his  case  after  It 
has  been  finally  submitted  to  the  court  or  Jury.  Bee  Build- 
ing Oo.  V.  Ddlton 88 

13.  But  where  the  discretionary  power  of  the  court  is  not  in- 
voked and  the  application  to  dismiss  after  final  submission 
Iji  made  and  allowed  as  a  demandable  rights  th6  order  of  din- 
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missal  wi  ]  not  be  upheld  unless  a  denial  of  the  application 
would  amount  to  an  abuse  of  discretion.    Bee  Building  Co. 

V,    Dalton 38 

Finding, 

14.  A  finding  by  a  trial  court  "that  there  are  no  equities  with 
the  defendants  and  that  all  the  equities  are  with  the  plain- 
tiffs/* is  not  a  finding  of  fact,  but  a  conclusion  of  law,  and 
standing  alone  it  is  insufflclent  to  support  a  Judgment. 
Oanou?  V.  Denny 706 

Motion  to  Direct  Verdict. 

15.  When  in  a  jury  trial  a  party  moves  the  court  to  instruct  a 
verdict  in  his  favor,  which  is  overruled  and  he  is  com- 
pelled to  submit  the  matter  to  the  jury,  he  may  assist  the 
ro  rt  In  a  proper  submission  of  the  matter  without  thereby 
f  tapping  himself  to  afterwards  contend  that  a  verdict 
a:  linst  him  is  not  supported  by  the  evidence.  In  such  case 
the  rule  of  American  Fire  Ins.  Co.  v.  Landfare,  56  Neb.  482, 
does  not  apply.    Sorensen  v.  Sorensen 509 

Offer  of  Proof. 

16.  An  offer  of  proof  in  support  of  a  preliminary  question,  need 
not  be  confined  to  the  same  limits  as  the  answer,  but  may 
extend  farther  in  medias  res,  provided  both  rela:te  to  the 
same  subject  matter.    Johnson  v.  Winston 425 

17.  No  formal  offer  to  prove  is  required,  to  obtain  a  review  of 
a  ruling  of  the  trial  court  excluding  the  answer  of  a  witness 
to  a  question,  where  the  question  itself  clearly  indicates 
what  the  party  expected  to  prove  by  the  witness.    Williams 

V.  Fuller 354 

Proof. 

18.  Where  a  material  allrgation  in  the  petition  is  denied  by 
the  answer,  the  plaintiff  must  proVe  the  facts  alleged,  by 
some  competent  evidence,  and,  failing  to  do  so,  he  can  not 
maintain  the  action.    Marker  v.  Burbank 85 

Question  for  Jury. 

19.  The  evidence  showing  that  no  inspectors  were  employed, 
and  that  lineman  was  instructed  to  repair  or  report  de- 
fects of  insulation  observed  by  him,  the  question  as  to 
whether  or  not  he  had  assumed  the  risk,  from  this  defect  of 
Insulation  was  properly  left  to  the  jury,  ^ew  Omaha 
Thompson-Houston  Electric  Light  Co.  v.  Romhold 54 

20.  It  is  proper  to  submit  to  the  jury  whether  or  not  the  lan- 
guage contained  in  an  article  sued  upon,  when  fairiy  con- 
strued, amounted  to  a  charge  of  bribery  and  malfeasance 

in  office  against  the  plaintiff.    Bee  Publishing  Co.  v.  Shields,  750 

21.  Evidence  held  to  present  a  question  for  the  jury  whether 
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the  specific  chattels  in  controversy  were  mortgaged  in  the 
first  instance,  or  were  afterwards  agreed  upon  as  the  mort- 
gaged property.    First  Nat.  Bank  v.  Johnson 641 

22.  Whether  or  not  a  given  state  of  facts  constitutes  probable 
cause  for  procuring  plaintiff's  arrest  is  ordinarily  a  ques- 
tion of  law.  Where,  however,  defendants  have  requested 
special  findings  substantially  embracing  this  question,  they 
can  not  afterwards  complain  of  an  instruction  submitting  its 
decision  to  the  jury.    Bank  of  Miller  v.  Richmon 731 

28.  A  Wisconsin  executor,  prior  to  the  death  of  the  testatrix, 
had  been  the  latter's  trustee,  and  afterwards  became  charged 
with  certain  personal  property  which  he  had  managed  as 
trustee.  In  filing  his  report  as  executor  in  the  Wisconsin 
court,  he  included  therein  a  schedule  of  property  coming  into 
his  possession,  and  an  account  of  his  doinp^s  as  such  trustee. 
His  report  was  approved,  and  he  was  duly  discharged.  Be- 
fore such  discharge,  he  qualified  as  ancillary  executor  in 
Nebraska,  filing  in  the  Nebraska  court  a  copy  of  his  report 
as  executor  theretofore  filed  in  the  Wisconsin  court,  which 
included  his  report  as  trustee.  In  a  proceeding  instituted 
in  Nebraska,  resisting  the  allowance  of  his  final  report  as 
ancillary  executor,  held,  that  matters  relative  to  the  previous 
trusteeship  of  the  executor  were  properly  withdrawn  from 
the  jury,   as   having   been   adjudicated    in   the   domiciliary 

court     Tunnicliff  v.  Fox 811 

Right  to  Open  and  Close. 

24.  If  any  of  the  material  facts  of  a  petition  are  not  admitted, 
but  are  ^denied,  either  directly  or  argumentatively,  the  right 

to  open  and  close  is  in  the  plaintiff.    Sorensen  v.  Sorensen. .  483 

25.  A  party  can  not  acquire  the  right  to  open  and  close  by  plead- 
ing a  denial  in  affirmative  form.  If  his  denial  is  sufficient 
to  prevent  his  adversary  from  obtaining  judgment  on  the 
pleadings,  it  is  sufficient  to  put  the  burden  of  proof  upon 
the  latter.  Nor  can  he  acquire  a  right  to  open  and  close,  to 
which  he  is  not  entitled  on  his  pleadings,  by  filing  an  "ad- 
mission" in  which  he  assumes  the  burden  of  proving  affirma- 
tively matter  amounting  to  a  denial  of  plaintiff's  case,  and 
admits  that  plaintiff  may  recover,  unless  an  essential  aver- 
ment of  his  petition  is  negatived  in  a  particular  way.  Soren- 
sen V.  Sorensen ...^ 48S 

26.  An  admission  that  the  petitioners  for  distribution  are  broth- 
ers, and  nephews  and  nieces  of  the  intestate,  and  are  heirs 
and  distributees  unless  a  person  named  is  proved  to  be  the 
son  of  the  intestate,  in  conection  with  a  general  denial  and 
an  allegation  that  such  person  is  the  son  of  the  intestate  and 


898  INDEX. 

Trial — Concluded. 

is  sole  heir  and  distributee,  does  not  relieve  the  petitioners 
of  the  necessity  of  making  a  prima  facie  case.  Sorensen 
V,    Sorensen 483 

27.  In  a  proceeding  for  the  distribution  of  the  estate  of  an  in- 
testate, in  a  contest  between  parties,  each  claiming  as  next 
of  kin  and  heir  at  law,  to  the  exclusion  of  the  other  and  all 
other  iiersons,  the  right  to  open  and  close  rests  In  the  discre- 
tion of  the  court,  disanirming  the  rule  announced  on 
former  hearing.    Sorensen  v.  Sorensen 490 

Ruling. 

28.  The  decision  of  the  trial  court  upon  conflicting  evidence  as 
to  misconduct  of  counsel  will  not  be  disturbed.    German  Ins. 

Co.  V.  Shader 1 

Verdict. 

29.  The  time  which  jurors  shall  be  kept  together  before  they  are 
finally  discharged  because  of  their  inability  to  agree  on  a 
verdict  rests  largely  in  the  discretion  of  the  trial  court,  but 
this  is  a  legal  discretion,  and  if  legal  rules  and  principles 
governing  are  transgressed,  the  action  can  not  be  upheld. 
Jahnkc  r.   State 154 

30.  Where  the  jury,  after  being  kept  together  for  an  unusual 
length  of  time,  have  returned  a  verdict  of  guilty  and  there 
is  nothing  in  the  record  inconsistent  with  the  view  that  it 
was  agreed  to  voluntarily  by  all  the  jurors  solely  from  a 
consideration  of  the  evidence  and  the  instructions  of  the 
court  unaflferted  by  anything  in  the  nature  of  coercion,  the 
verdict  will  not  be  disturbed.    Jahnke  v.  State 154. 

31.  Where  it  appears,  by  an  undisputed  showing  in  an  action 
for  damages  for  the  change  of  a  street  grade,  that  one  of 
the  jurors  had  prior  knowledge  of  the  premises  involved  in 
the  controversy,  that  he  based  his  own  conclusion  partly 
thereon  and  used  it  to  influence  his  fellow  jurors  in  arriv- 
ing at 'their  verdict,  the  latter  must  be  set  aside.  Falls 
City  V.   Sperry 420 

Witness. 

32.  How  far,  if  at  all,  a  party  shall  be  permitted  to  cross-ex- 
amine, or  pui  leading  questions  to  his  own  witnesses,  where 
they  appear  to  be  hostile  or  unwilling,  is  in  the  discretion  of 
the  trial  coa^t,  and  its  rulings  in  such  matters  will  not  be 
disturbed  except  for  manifest  abuse  of  discretion.    Hackney 

V.  Raymond  Bros.  Clarke  Co €24 

Trover.    See  Conversion. 

Venue.    See  Injunction,  3,  4. 

1.  An  application  for  a  change  of  venue  is  addreesM  to  the 
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sound  discretlQh  of  the  trial  court,  and  its  ruling  thereon 
will  not  be  held  erroneous,  unless  an  abuse  of  discretion  is 

shown.    Jahnke  v.  8tate 154 

2.  If;  upon  the  showing  made  in  support  of  and  against  an 
application  for  a  change  of  venue»  It  does  not  appear  that 
there  exists  reasonable  grounds  on  which  to  found  a  belief 
that  the  defendant  can  not  have  a  just  trial  in  the  county 
by  a  fair,  unbiased  and  impartial  jury,  the  trial  court  may 
properly  overrule  the  application.    Jahnke  v.  State 164 

Verdict.  See  Appeal  and  Ebbos,  18.  Cbiminal  Law  and  Pboobdubx, 
20.  iNBuaANGE,  9.    Trial,  4-6,  15,  2d-31. 

Waiver.    See'  Appeal  and  Ebbob,  32.    Contracts,  1.    Garnishment, 
6,  7.    Homestead.    Insurance,  10-13. 

Wills.    See  EvmsNOB,  15,  20.    E[xbcutors  and  Administrators. 

Lost, 
lu  Declarations  of  the  testator  are  competent  evidence  on  an 
issue  whether  a  will  was  made,  but  will  not  suffice,  of  tnem- 
selves,  to  prove  Its  contents.    Williame  v.  Miles 479 

2.  Although  the  contents  of  a  lost  will  can  not»be  proved  solely 
by  the  declarations  of  the  testator,  such  declarations  are  ad- 
missible to  prove  the  existence  of  the  will.  Williams  v. 
Miles    463 

3.  If  the  instrument  is  in  fact  signed,  attested  and  subscribe^ 
as  required  by  the  statute,  a  formal  attestation  clause  is  not 
necessary.  Williams  v.  Miles 463 

4.  Hence  the  subscribing  witnesses  to  a  lost  will  may  testify 
that  the  testator  signed  and  they  witnessed  and  subscribed 
In  the  required  manner,  without  proving  that  there  was  an 
attestation  clause,  or  establishing  the  contents  thereof.  Wih 
iiams  V.  Miles 463 

Revocation. 

5.  Where  a  will  is  shown  to  have  been  made  and  left  in  the 
custody  of  the  testator,  if  it  can  not  be  found  after  his  death 
the  presumption  is  that  the  testator  destroyed  it  anim^ 
revocandi.    Williams  v.  Miles 463 

6.  But  this  is  a  presumption  of  fact  only.  It  may  be  overcome 
by  evidence,  circumstantial  or  otherwise,  to  the  contrary; 
and  declarations  of  the  testator  may  be  shown  for  this  pur- 
pose.   Williams  v.  Miles 463 

7.  If  the  testator  destroys  a  subsequent  will  revoking  a  former 
one  by  implication,  such  act,  of  itself,  will  not  operate  to 
revive  the  former  will.    Williams  v.  Miles 463 

8.  Whether  the  former  will  is  revived  in  such  a  case  depends 
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upon  the  intention  of  the  testator,  which  is  to  be  deduced 

from  all  the  circumstances.    WiUiama  v.  Miles 463 

9.  A  subsequent  will  which  has  the  effect  of  revoking  a  prior 
will  may  be  shown  for  the  purpose  of  defeating  probate  of 
such  prior  will,  although  by  reason  of  its  loss  or  destruc- 
tion the  exact  dispositions  made  therein  can  not  be  shown 
and  are  Incapable  of  execution.  The  revocation  will  be  ef- 
fectual, even  though  in  other  respects  the  will  can  not  be 
carried  out.    Williams  v.  Miles 463 

10.  A  subsequent  will  may  have  the  effect  of  revoking  a  prior 
will,  either  by  reason  of  an  express  clause  of  revocation,  or 
of  an  inconsistent  disposition  of  the  testator's  property. 
Williams  v.  Miles 463 

11.  Unless  the  subs^uent  will  expressly  revokes  the  former  one, 
such  former  will  is  only  revoked  so  far  as  it  is  inconsistent 
with  thd  later;  a  complete  revocation  will  not  result  unless 
the 'general  tenor  of  the  later  will  shows  clearly  that  the  tes- 
tator so  intended,  or  the  two  instruments  are  so  plainly  In- 
consistent as  to  be  incapable  of  standing  together.  Wil- 
liams V.  Miles i63 

12.  Courts  do  not  favor  revocation  by  implication,  and  incline 
to  such  a  construction  as  will  give  effect  to  both  instru- 
ments.   Williams  v.  Miles 463 

13.  The  fact  that  a  subsequent  will  was  made  Is  not  sufficient, 
of  itself,  and  without  some  proof  of  its  actual  contents,  to 
show  revocation  of  a  former  will.    Williams  v.  Miles 463 

Witnesses.    See  Depositions.    Descent  and  Distribution.  2.    Evi- 
dence.   Tbiai^  32.    Wills,  4. 

Competency. 

1.  In  a  proceeding  for  the  distribution  of  the  estate  of  an 
intestate,  the  administrator  is  an  adverse  party,  and  where 
one  of  the  issues  between  rival  claimants  is  a  marriage  of  the 
intestate  with  a  third  party,  the  testimony  of  such  third 
party  is  inadmissible  on  such  issue.  Luder  the  provisions 
of  section  329,  Code  of  Civil  Procedure.  Sorensen  v.  Sor- 
ensen    490 

2.  The  heir  is  not,  in  all  litigation  concerning  the  estate,  the 
representative  of  the  deceased.  To  represent  the  deceased, 
within  the  meaning  of  section  329  of  the  Code  of  Civil  Pro- 
cedure, the  heir  must  stand  In  his  place  so  as  to  uphold  a 
right  which  the  deceased  had  at  the  time  of  his  death.  Sor- 
ensen V.  Sorensen 509 

3.  Persons  who  would  take  as  heirs  or  next  of  kin  in  case  of 
Intestacy  are  not  disqualified,  under  section  329,  Code  of 
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Civil  Procedure,  from  testifying  as  to  transactions  and  con- 
versations with  the  deceased  in  a  contest  over  an  alleged 
will.     McCoy  17.   Conrad,  64  Neb.  150,  followed.     Williams 

V.  Miles , 463 

4.  The  evidence  of  an  accomplice  should  be  closely  scrutinized. 
If  it  appears  that  such  witness  has  willfully  sworn  falsely 
in  regard  to  a  material  matter  upon  the  trial,  his  evidence 
can  not  be  sufficient,  if  uncorroborated,  to  support  a  verdict 
of  guilty.    Jahnke  v.  State 181 

6.  A  wife  may  testify  in  favor  of  her  husband  in  relation  to 
conversations  and  transactions  had  with  a  person  since  de- 
ceased in  all  cases  except  where  the  result  of  the  suit,  if 
favorable  to  the  husband,  would  invest  her  with  some  direct 
legal  interest  in  the  subject  of  the  controversy.  Parker  v. 
Wells 647 

Cross-Examination, 

6.  When  a  party  to  the  suit  testifies  as  a  witness,  it  is  com- 
petent to  ask  him  on  cross-examination  if  he  has  not  on  a 
specified  previous  occasion  made  a  particular  contradictory 
statement  or  admission  against  his  own  interest.     Palmer 

V,  Burleigh 24 

7.  The  trial  court  has  a  certain  discretion  in  determining  the 
limits  of  cross-examination,  and  reasonable  limitation  with 
respect  to  matters  not  necessarily  material,  in  the  exercise 

of  such  discretion,  is  not  erroneous.    Gatzemeyer  v.  Peterson,  832 

8.  A  witness  can  not  be  interrogated  on  his  cross-examination 
as  to  the  length  of  time  it  took  him  to  perform  another  con- 
tract, different  from  and  independent  of  the  one  which  is 
the  basis  of  the  action.  School  District  of  Omaha  v.  Mc- 
Donald    610 

Impeachment, 

9.  It  is  competent  as  preliminary  to  impeachment  to  ask  a  wit- 
ness, on  cross-examination,  if  he  has  not  on  a  previous  trial 
of  the  same  case  made  a  particular  statement  as  a  witness 
contradictory  to  his  present  testimony.    Palmer  v.  Burleigh,    24 

Preliminary  Question. 

10.  In  an  action  for  malpractice  in  amputating  part  of  plaintiff's 
hand  and  removing  the  metacarpal  bone,  it  is  proper  to  ask 
a  professional  witness  for  plaintiff,  as  a  preliminary  ques- 
tion, whether  there  is  any  method  of  cure  without  removing 
the  bone.    Johnson  v.  Winston 425 

11.  In  such  action,  a  surgeon  of  thirty-five  years'  experience,  who 
has  inspected  the  amputated  bone,  may  be  asked  to  examine 
plaintiff's  hands  and  state  what  ligaments  would  need  to  be 
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severed  in  the  operation,  without  a  preliminary  showing  that 
the  question  can  be  answered  from  such  inspection.  John- 
son V,  Winston 425 

Privileged  Communication, 

12.  Statements  made  by. one  to  an  attorney  in  the  capacity  of  a 
client  communicating  with  his  counsel,  is  a  privileged  com- 
munication, which  can  not  lawfully  be  divulged  by  counsel, 
nor  drawn  from  the  witness  on  cross-examination  without 

his  consent    Jahnke  v.  State 154 

13.  Held,  That  the  relation  of  attorney  and  client  exists,  and 
that  the  testimony  sought  to  be  elicted  on  cross-examination 
was  properly  ex-Vided  by  the  court.   Jahnke  v.  State 154 
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